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PUBLIC COUNSEL’S MOTION TO DISMISS MISSOURI GAS ENERGY’S APPLICATION FOR AN ACCOUNTING AUTHORITY ORDER, 

OR IN THE ALTERNATIVE, REQUEST FOR HEARING

COMES NOW The Office of the Public Counsel (“Public Counsel”) and for its Motion to Dismiss Missouri Gas Energy’s, a division of Southern Union Company (“MGE”) Application for Accounting Authority Order pursuant to 4 CSR 240-2.117(2), or in the Alternative, Request for Hearing pursuant to Section 393.140(8) RSMo. 2000 states as follows:

1.
On October 12, 2004, MGE applied for an accounting authority order (“AAO”) authorizing the Company to record on its books a regulatory asset “associated with the property tax to be paid to the State of Kansas pursuant to Senate Bill 147” and “to maintain this regulatory asset on its books until the effective date of the Report and Order in MGE’s next general rate proceeding.” (Application ¶ 12).

2.
Public Counsel opposes MGE’s request for an AAO.  The request to receive extraordinary accounting treatment for property tax expenses is not appropriate for AAO treatment.  Property tax expenses are not extraordinary or unique expenses but are a normal part of the operations of a regulated local distribution company.  As noted by this Commission in WA-98-187 In the Matter of the Application of United Water Company, Inc. for an Accounting Authority Order Relating to FAS 106 “[i]t is not appropriate for a utility to defer normal, ongoing expense items.  If a utility is allowed to defer those ongoing costs, it will result in the recouping of past losses in a subsequent rate case.” (Slip Opinion p. 6).  The fact that MGE has property tax expense is neither extraordinary nor unique; property taxes are a normal ongoing expense item.  In fact, the Uniform Systems of Accounts adopted by this Commission has two accounts that deal with property taxes, account 236 Taxes Accrued and account 408.1 Taxes other than income taxes, utility operating income.  Moreover, property taxes were an issue in MGE’s most recent rate case and MGE has a certain level of property tax expense built into its revenue requirement.  The Commission has determined that AAO’s are appropriate only when the event is extraordinary, unusual and unique, and not recurring.  In the Matter of Missouri Public Service, 1 Mo.P.S.C. 3d 200, 205 (1991).  Property tax expense fails to meet any portion of this criteria.

3.
The Uniform System of Accounts (“USOA”) defines “extraordinary items” as:


7.
Extraordinary items.  It is the intent that net income shall reflect all items of profit and loss during the period with the exception of prior period adjustments as described in paragraph 7.1 in long-term debt as described in paragraph 17 below.   Those items related to the effects of events and transactions which have occurred during the current period and which are not typical or customary business activities of the company shall be considered extraordinary items.  Accordingly, they will not be events and transactions of significant effect which would not be expected to recur frequently and which would not be considered as recurring factors in any evaluation of the ordinary operating process of business. (In determining significance, items of similar nature should be considered in the aggregate.  Dissimilar items should be considered individually; however, if they are few in number, they may be considered in the aggregate.)  To be considered as extraordinary under the above guidelines, an item should be more than approximately five percent of income computed before extraordinary items.  Commission approval must be obtained to treat an item of less than five percent as extraordinary. (See Accounts No. 434 and 435.)

(emphasis added).  USOA General Instructions, paragraph 15,017 cited in State ex rel. Office of the Public Counsel v. Public Service Commission, 858 S.W.2d 806, 810 (Mo. App. 1993).  Contrary to the USOA definition of extraordinary items, MGE seeks to defer costs related to typical and customary business activities of the Company.  The Commission in Missouri Public Service referring to the USOA definition of extraordinary noted:


The USOA recognizes that only extraordinary items should be deferred.  The definition cited earlier states the intent of the USOA that net income shall reflect all items of profit and loss during the period and exceptions are only for those items which are of significant effect, not expected to recur frequently, and which are not considered in the evaluation of ordinary business operations.
1 Mo.P.S.C.3d at 205 (emphasis added).  The USOA definition of extraordinary item explicitly forbids the inclusion of typical and customary business activities as extraordinary items.  The definition of extraordinary item in the USOA also requires the item to be one “which would not be considered as recurring factors in any evaluation of the ordinary operation process of business.”  Property taxes are part of MGE’s ordinary business and have a specific USOA account. 

4.
This Commission has specifically rejected extraordinary accounting treatment via an AAO for costs that are normal on-going operating expenses.  In Missouri Public Service, the Commission rejected MPS’ request for an AAO regarding its purchase power capacity contracts.  In rejecting the request this Commission stated:


Staff and Public Counsel oppose the deferral of the costs associated with the increase in demand charges.  They contend that these purchase power contracts are not extraordinary or unique but are a part of the normal operations of a reasonable and prudent utility.  The Commission agrees.


Purchasing power or capacity to meet a company’s demand for service is a fundamental undertaking of a regulated utility.  A utility must plan for future demand an made a decision of how best to meet that demand.  Purchase power capacity contracts which ensure a source of supply for energy for a period are a proper function of management.  The fact that these contracts contain rate increases or additional charges are they mature does not render them extraordinary or unique.  Costs of other services go up, while others may go down.  If the Commission allowed deferral of these costs, then any item of expense with rising costs could arguably be deferred.  As the Commission has discussed earlier, only costs associated with extraordinary, nonrecurring events should be deferred since they are not part of the normal operating expenses of a company.  Power purchases of this nature are not extraordinary events.


The costs associated with the purchase power capacity contracts are recurring expenses.  The Commission has established rates based upon both capacity costs and kw’s purchased during the test year.  The fact that these costs increase based upon the contract does not make them extraordinary.  The fact that the contracts were entered into instead of building new peaking capacity does not make them extraordinary.  The management at MPS is expected to make prudent and reasonable decisions to meet MPS’s need for energy.  This is part of the normal operations of a utility and costs associated with these decisions are normal operating expenses which are recoverable through existing rates.

1 Mo.P.S.C.3d at p. 210-211.  Just like the purchase power capacity contracts, property taxes are recurring expenses.

5.
If the Commission does not dismiss MGE’s Application, Public Counsel requests the Commission set this matter for hearing to allow Public Counsel to file prepared testimony to support its position that the property taxes at issue are not appropriate for the extraordinary treatment requested by MGE.


WHEREFORE, Public Counsel respectfully requests that the Commission dismiss MGE’s Application pursuant to 4 CSR 240-2.117(2), or in the alternative, requests a hearing on the issues raised herein pursuant to Section 393.140(8) and an opportunity for Public Counsel to file prepared testimony to support its position on these matters.
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