BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the matter of Missouri Gas Energy’s, 
)

Tariffs to Implement a General Rate 

 )
 
Case No. GR-2004-0209

Increase for Natural Gas Service

)

 STAFF RESPONSE IN SUPPORT OF PUBLIC COUNSEL’S MOTION TO RECONSIDER AND EXPEDITED TREATMENT


COMES NOW Staff of the Missouri Public Service Commission (Staff) and respectfully submits as follows: 


1.  On July 29, 2004, the Office of the Public Counsel (OPC) filed its Motion for Reconsideration and Request for Expedited Treatment (Motion).  On August 2, 2005, the Missouri Public Service Commission (Commission) issued an Order requiring any responses to be filed by August 5, 2004.  


2.  OPC’s Motion deals with Exhibit 234, which was admitted into evidence during the True-Up Hearing held on July 23, 2004.  Exhibit 234 is the True-Up Testimony of OPC Witness Kimberly Bolin (Tr. 2557, ls. 3-14).  Exhibit 234 consists of 15 pages of Testimony and several Schedules.  Exhibit 234 was offered into evidence and received without objection from any Party (Tr. 2557, ls. 15-20). 


3.  Subsequently, Missouri Gas Energy (MGE) decided to move to strike part of Ms. Bolin’s Testimony, even though it had already stated that it had no objection (Tr. 2557, ls. 15-20; Tr. 2577, ls. 6-7).  MGE specifically moved to strike Schedule KKB-7 of Ms. Bolin’s Testimony, p. 5, ls. 14 to the end of the page and p. 6, lines 1-8 of her Testimony (Tr. 2577, ls. 6-7).  Schedule KKB-7 consists of a Memorandum from Senior Public Counsel Mike Dandino to Kim Bolin (Exh. 234).  Schedule KKB-7 presents substantive evidence regarding attorney fees in Missouri (Exh. 234).  Schedule KKB-7 supports the fact that MGE’s payments to attorneys of $670-$690 per hour are not reasonable (Exh. 234, Schedule KKB-7).  

4.  Regulatory Law Judge Woodruff, after hearing arguments by OPC, MGE and Staff stated the following:  


JUDGE WOODRUFF:  All right.  I’m ready to make a ruling on it.  Ms. Bolin has made it clear she’s not an expert on the question of the reasonableness of attorneys’ fees, therefore, she has no right to rely upon hearsay statements on that particular issue.  Those statements are hearsay for which the author of that hearsay cannot be cross examined.  I’m going to go ahead and grant the motion to strike.  

(Tr. 2580, l. 23-Tr. 2581, l. 6.)   


5.  OPC’s Motion for Reconsideration accurately states the law and facts on the subject.  The Regulatory Law Judge’s ruling should be reconsidered and Schedule KKB-7, p. 5, l. 14 to the end of the page and p. 6, ls. 1-8 of Ms. Bolin’s Testimony should be received into evidence because MGE’s Motion to Strike Testimony sought to strike evidence which had already been admitted into evidence.  Such a Motion was improper since MGE had already waived any objection to Ms. Bolin’s Testimony.  It was directly contrary to the controlling statute Section 536.070(8) RSMo 2000 and controlling case law.  


6.  Section 536.070(8) specifically provides that:  “any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”  This is true even if some of the evidence might violate evidentiary rules as MGE incorrectly asserts because any objections must be made and preserved, which in this specific situation, MGE failed to do.  State ex. rel. GS Technologies Operating, Co. Inc. d/b/a GST Steel Company  v. The Public Service Commission of Missouri, 116 S.W.3d 680,690 (Mo. App., W.D. 2003).  See also Concord Publishing House, Inc. v. Director of Revenue, 916 S.W.2d 186,195 (Mo. Banc 1996).  In fact, all probative evidence received without objection in a contested case must be considered in administrative hearings. State ex. rel. GS Technologies Operating, Co. Inc. d/b/a GST Steel Company v. The Public Service Commission of Missouri, supra at 690.  This includes hearsay evidence received into evidence without objection.  Id. at 690.  Hearsay evidence admitted without objection may be utilized as substantial and competent evidence to support an administrative agency’s finding.  Id. at 690.


7.  Staff submits that the proper remedy for this matter is for the Commission to reconsider the Regulatory Law Judge’s ruling.  The Motion to Strike Schedule KKB-7, p. 5, ls. 14 to the end of the page and p. 6, ls. 1-8 of Exhibit 234 should be overruled.  The Commission should consider Schedule KKB-7 and related Testimony as part of the evidence in this case in making a decision.  


8.  Staff is also concerned about the ramifications that failure to reconsider and correct the Regulatory Law Judge’s ruling will have.  Leaving the ruling intact clearly informs all Parties in future cases that it is okay to not make timely objections and not be bound by controlling law requiring timely objections.   


9.  Staff submits that MGE’s failure to timely object waived any objections to Ms. Bolin’s Testimony.  However, in addition, Staff also notes that it is entirely appropriate for witnesses such as Ms. Bolin to rely on other materials for making the type of assessments that she routinely makes in her work.  Ms. Bolin, is by education and experience, more knowledgeable than other people on the subject of attorney fees and has been a regulatory auditor for several years.  Her qualifications were set out in her prefiled Testimony.  Furthermore, she has on previous occasions, for almost ten years, reviewed the outside counsel billings associated with rate case expense (Tr. 2563 ls. 15-24).  In other words, Ms. Bolin is an expert regulatory auditor that is knowledgeable about this subject matter.  In general, the expert’s opinion will be admissible unless the expert’s information is so slight as to render the opinion fundamentally unsupported.  Whitnell v. State, 129 S.W.3d 409 (Mo. App., E.D. 2004).  Herein, Ms. Bolin is an auditor who reasonably relied on materials normally and appropriately relied upon by auditors.  The facts or data that an expert relies on to base an opinion may be from hearsay sources, but must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.  Section 490.065.3 RSMo.  See Davolt v. Highland, 119 S.W.3d 118, 133 (Mo. App., W.D.  2003).  In fact, the statute does not prohibit experts from relying on hearsay, it actually recognizes the generally accepted principle that an expert necessarily acquires his knowledge and expertise from many sources, some of which are or may be inadmissible hearsay.  Id. at 133.  Simply because an expert relied on information and opinions of others does not automatically disqualify her Testimony.  Id. at 133.  As long as such sources serve only as a background for the opinion and are not offered as independent substantive evidence, then the witness should not be prohibited from testifying.  Id. at 133.  


10.  Ms. Bolin’s Testimony was that the fees charged by MGE’s outside New York Law Firm were excessive.  This was based on many factors including Schedule KKB-7.  Thus, it was appropriate and admissible Testimony.  


WHEREFORE, Staff respectfully requests that the Commission reconsider the ruling and overrule the Motion to Strike and grant expedited treatment of this Motion.   
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