STATE OF MISSOURI

     PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 12th day of August, 2004.

In the Matter of Missouri Gas Energy’s Tariffs to 
)

Implement a General Rate Increase for


)
Case No. GR-2004-0209

Natural Gas Service


)
Tariff No. YG-2004-0624

ORDER REGARDING PUBLIC COUNSEL’S MOTION FOR RECONSIDERATION


During the course of the true-up hearing held on July 23, 2004, Missouri Gas Energy, a division of Southern Union Company, (MGE) made an oral motion to strike a portion of the prefiled True-Up Testimony filed by Kimberly K. Bolin, on behalf of the Office of the Public Counsel.
  The presiding officer, ruling from the bench, granted the motion and struck a portion of Bolin’s testimony.


On July 29, Public Counsel filed a written motion asking the Commission to reconsider and overrule the ruling of the presiding officer.  As Public Counsel requested that the Commission expedite its consideration of its motion so that this dispute might be resolved before the parties file their final briefs, the Commission, on August 2, ordered that any party wishing to respond to Public Counsel’s motion do so not later than August 5.  MGE and the Staff of the Commission filed such responses on August 5.  Staff supports Public Counsel’s motion, and, of course, MGE opposes that motion.

The portion of Bolin’s testimony that MGE challenged concerned her recommendation that the Commission disallow a portion of MGE’s rate case expense incurred in its presentation of this rate case.  Specifically, she challenges a portion of the fees that MGE has paid to Kasowitz, Benson, Torres and Friedman, LLP, one of the law firms that have represented the company in this proceeding.  Bolin notes in her testimony that the rate of $690 per hour charged by the Kasowitz firm is more than three times as much as the hourly rate charged by MGE’s Missouri counsel, the firm of Brydon, Swearengen & England.
  She contends that she has “reviewed other charges for legal work in many other utility companies in the state of Missouri during the course of my work” and that she has never seen an hourly rate of $690 charged to a regulated utility company in Missouri for the performance of legal work.
  

MGE did not object to that portion of Bolin’s testimony, but her testimony then goes on to indicate that she consulted with Senior Public Counsel, Mike Dandino, one of the attorney’s who represents Public Counsel, regarding the customary and usual range of hourly rates for regulatory work in Missouri.  Bolin reports that Dandino says that $690 per hour is too high and she attaches a memorandum from Dandino explaining the basis for his opinion.  Attached to Dandino’s memorandum is an economic survey conducted by the Missouri Bar in 2003 regarding the rates charged by lawyers in Missouri.  MGE’s motion to strike asked the Commission to strike the portion of Bolin’s testimony in which she describes  what Dandino told her, as well as the attached memorandum from Dandino and its attached Bar survey report.  The presiding officer agreed with MGE that the testimony regarding Dandino’s opinions and the Bar survey report were hearsay and granted the motion to strike those portions of Bolin’s testimony.   

Public Counsel offered two arguments in support of its motion for reconsideration of the presiding officer’s ruling.  First, it argued that the ruling was erroneous because Bolin’s prefiled testimony had already been admitted into evidence, without objection, before MGE made its motion to strike.  According to Public Counsel, MGE’s motion to strike was therefore untimely, and should be denied on that basis. 

Public Counsel correctly indicates that Bolin’s prefiled testimony had already been admitted, without objection from MGE, or any other party, at the time MGE made its motion to strike.  The prefiled testimony was offered and received into evidence during Public Counsel’s direct examination of Bolin.
  MGE did not make its motion to strike until after it had started its cross-examination of Bolin.  Public Counsel contends that the motion to strike was therefore untimely.  

Public Counsel is correct that to be effective MGE’s motion to strike must have been made in a timely fashion.  The rule is that in order to be timely, an objection to testimony must have been made “at the earliest opportunity after the objectionable character of the evidence becomes apparent. If the objectionable character of the evidence is apparent when it is offered or introduced, … the objection should be made then, …”.
  That generally means that a timely objection should be made at the time the testimony is offered, meaning during the direct examination.  Waiting until after cross-examination to make an objection or to make a motion to strike direct testimony will generally be found to be untimely and therefore ineffective.
  The reason for this rule is that timely objections to evidence are necessary to “ensure that the trial judge has an opportunity to intelligently rule the challenge and to give opposing counsel the opportunity to respond.”
  That rule discourages “sandbagging” and permits the offering party the opportunity to promptly correct problems with the testimony.
  

However, when the objectionable nature of the testimony becomes apparent only upon cross-examination, cross-examination may be the earliest opportunity to object. In those circumstances an objection, or motion to strike, may be timely at that stage of the trial.  For example, in State v. Cain,
 the Missouri Supreme Court held that the defendant made a timely motion to strike an eyewitness’ direct testimony when she testified for the first time on cross-examination that she could not identify the defendant as the person she saw.  Similarly, in Kansas City v. Thomson,
 the Missouri Supreme Court held that an objection to previously admitted testimony was timely during cross-examination when the nature of a property sale in a condemnation action became apparent only during cross-examination.    

The question then becomes, whether MGE made its objection to Bolin’s prefiled testimony at its earliest opportunity to object.  Bolin’s true-up testimony was prefiled on July 19, four days before the true-up hearing.  The fact that Bolin’s testimony incorporated the hearsay opinions of Dandino and the Bar survey report was apparent when the testimony was filed.  MGE was specifically given an opportunity to voice its objections to the admission of Bolin’s prefiled true-up testimony during the course of Public Counsel’s direct examination of the witness.  MGE chose to remain silent and did not raise its objection at that time. Instead, MGE waited until after it had asked Bolin a series of cross-examination questions about her experience in evaluating the reasonableness of attorney fees.  Although those questions highlighted Bolin’s lack of expertise in determining the reasonableness of such fees, it cannot be reasonably said that her answers to those questions for the first time made the objectionable nature of the testimony apparent.  Furthermore, if MGE believed that it needed to have those questions answered before making its objection to the testimony, it could have requested leave to voir dire the witness before the prefiled testimony was admitted into evidence. 

In short, MGE missed its opportunity to object to the admission of Bolin’s testimony.  As a result, the presiding officer’s ruling from the bench that struck the challenged portion of the testimony was incorrect and must be reversed. 

Public Counsel’s second argument is that even if MGE’s motion had been timely, it should have been overruled on its merits because, as an expert, Ms. Bolin is entitled to rely on hearsay in the formulation of her opinion.  Because the Commission agrees with Public Counsel that MGE did not object to Bolin’s testimony in a timely manner, it does not need to reach Public Counsel’s second argument.

In its suggestions in opposition to Public Counsel’s motion for reconsideration, MGE raises, for the first time, an additional basis for its motion to strike a portion of Bolin’s testimony.  MGE argues that the inclusion in evidence of a factual analysis by Dandino, who has entered his appearance in this case on behalf of the Public Counsel, puts Dandino in the improper dual role of counsel as well as witness.  MGE’s hearsay objection was untimely when made during cross-examination just a few minutes after the admission of Bolin’s testimony.  This new argument is most definitely untimely when raised for the first time after the close of the hearing.  For that reason, the argument was waived and will not be considered.

IT IS THEREFORE ORDERED:

1.
That the Office of the Public Counsel’s Motion for Reconsideration is granted.

2.
That the presiding officer’s ruling striking a portion of the true-up testimony of Kimberly Bolin is reversed.

3.
That this order shall become effective on August 12, 2004. 

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

(S E A L)

Gaw, Ch., Murray, Clayton and Appling, CC., concur
Davis, C., dissents
Woodruff, Senior Regulatory Law Judge
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