Before the Public Service Commission

Of the State of Missouri

	In the Matter of Missouri Gas Energy's Tariffs to Implement a General Rate Increase for Natural Gas Service
	)))
	Case No. GR-2004-0209



Staff's Response To Missouri Gas Energy's Motion To Exclude Certain Testimony And Opinions of Staff Witness David Murray
Comes Now the Staff of the Missouri Public Service Commission (“Staff”), and for its response to the Motion of Missouri Gas Energy, A Division Of Southern Union Company, To Exclude Certain Testimony And Opinions of David Murray (“Motion”) states:

1.  
In its Motion, Missouri Gas Energy (“MGE”) seeks a Commission order excluding from this case the direct testimony of Commission Staff witness David Murray regarding Mr. Murray’s recommended rate of return for MGE.  In its memorandum of law filed in support of its Motion, MGE has challenged Mr. Murray’s qualifications as an expert witness in general and on rate of return specifically.  MGE asserts   “Murray does not have the education or expertise to engage in the necessary qualitative analyses of his data and methodologies.” 

2.  
MGE’s arguments are all part of one major thrust—that the methodology that Staff witness Murray used to determine the rate of return range of 6.70 and 6.96
 percent that he recommends for MGE is legally insufficient because “Murray’s testimony exhibits none of the qualitative analysis required from a utility finance expert and is based on data and applications of 

methodologies upon which no reasonable utility finance expert would rely.”   MGE wants to prevent the Commission from considering Mr. Murray’s testimony on rate of return.  Accordingly, MGE asserts Mr. Murray’s expertise and testimony are of no value to helping the Commission understand the evidence or determine a fact in issue in this case.   

Staff Witness Murray is Qualified to Appear Before the Commission

3.  
Mr. Murray is currently a Utility Regulatory Auditor III for the Commission Staff.  Mr. Murray earned a Bachelor of Science degree in Business Administration with a major in Finance and Real Estate from the University of Missouri-Columbia in 1995 and was employed in a regulatory position with the Missouri Department of Insurance prior to joining Staff in 2000.  He earned a Masters in Business Administration from Lincoln University in 2003.  Mr. Murray has the education, training, and experience required to perform the duties of a Utility Regulatory Auditor III.  (See the Utility Regulatory Auditor III job description attached as Exhibit 1).  As a part of Mr. Murray’s job description, he is required to prepare utility industry cost of capital studies and to prepare expert testimony before the Commission.  On the subject of rate of return and capital structure, Mr. Murray has testified in numerous utility rate cases.  (See David Murray’s Case Proceeding Participation list attached as Exhibit 2).  Indeed, the Commission has accepted into evidence Mr. Murray’s expert testimony on rate of return and capital structure in the following cases: 


Northeast Missouri Rural Telephone Company, TR-2001-402


Missouri-American Water Company, WC-2004-0168


Missouri-American Water Company, WR-2003-0500


Aquila, Inc., ER-2004-0034


Aquila, Inc., HR-2004-0024

Mr. Murray employed similar methodologies to determine rate of return in the instant case as he did in the above-cited cases where the Commission accepted his rate of return testimony.  While parties may debate the appropriateness of using Mr. Murray’s approach in the circumstances of this case, the approach itself is recognized by experts on rate of return.  Therefore, by education and experience, Mr. Murray is a qualified expert to prepare testimony on rate of return and to appear before the Commission.

Mr. Murray’s Testimony on Rate of Return Meets the Threshold Criteria of §490.065 RSMo

4.  
The thrust of MGE’s argument to knock out Mr. Murray’s rate of return testimony is based on MGE’s belief that his testimony is “…based on unreliable facts, data or methodologies…” and therefore does not comport with the requirements of §490.065.   MGE has judged Mr. Murray’s calculations to be:

 “….replete with distorted data, unreasonable assumptions and misapplied methodologies.  Although Murray purports to use standard techniques for calculating the various components of his rate of return – including a discounted cash flow…analysis—Murray’s application of these techniques is mechanistic, arbitrary, wholly at odds with accepted practices and apparently driven by the result-oriented desire to keep MGE’s rate of return as low as possible.”  (MGE’s memorandum of law, p.2)

While Staff expects MGE to sponsor a rate of return different from Staff’s recommendation, the Commission should evaluate and weigh all competent evidence on this issue.  The Commission, and not MGE, is the ultimate trier of fact in this proceeding.   MGE has gone to great lengths to strike Mr. Murray’s rate of return recommendation and to assert many more technical arguments against Staff’s recommendation – arguments not addressed by its expert witness. Indeed, MGE has used this Motion and supporting memorandum of law to put in front of the Commission the exhortations from no less than seven financial textbooks in order to parse Staff’s rate of return recommendation.  Such extraordinary arguments by MGE’s outside consultants do not justify its intended effect -- denying the Commission consideration of Staff’s rate of return recommendation and supporting testimony.    

5.  
MGE cites State Board of Registration for the Healing Arts v. McDonagh, 123 S.W.3d 146 (Mo. Sup. Ct. 2003) for the proposition that expert witness testimony that is provided in administrative hearings is subject to §490.065 RSMO.
  Staff agrees that holding buttresses §490.065.    MGE’s memorandum asserts that subsections (1) and (3) are at issue as a result of Mr. Murray’s participation as a rate of return expert and by his rate of return testimony. 

6.  
Section 490.065.1 states:

“In any civil action, if scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education may testify thereto in the form of an opinion or other wise.”

The Staff, through Mr. Murray’s participation, meets the requirements of subsection (1):

(a) MGE’s request for a $ 44 million increase from Missouri ratepayers is a “civil action”.

(b) “Technical or other specialized knowledge” on the issue of rate of return has been prepared in pre-filed testimony by parties to this case (to wit David Murray) to assist the Commissioners as the “trier of fact to understand the evidence or to determine a fact in issue”.

(c) The “fact in issue” is a reasonable rate of return the Commission should authorize MGE to earn from Missouri ratepayers.  

(d) Staff witness Murray is “qualified as an expert by knowledge, skill, experience, training” and “education”.  See para. 3 supra.   Mr. Murray recommends a rate of return range of 6.70 to 6.96 percent and “testifies thereto in the form of an opinion or otherwise” as he provides a detailed explanation of the rationale for his recommendation in his direct and rebuttal testimony (being filed today). 

7.
Section 490.065.3 provides:

“The facts or data in a particular case upon which an expert bases an opinion or inference may be those perceived by or made known to him at or before the hearing and must be of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject and must be otherwise reasonably reliable.”

Mr. Murray’s approach in the instant case uses accepted sources and methodologies toward the development of his rate of return recommendation as validated by his participation in many previous rate of return cases. See para. 3 supra.  Indeed, Mr. Murray’s approach to rate of return is “of a type reasonably relied upon by experts in the field in forming opinions or inferences upon the subject [rate of return] and must be otherwise reasonably reliable.”  Mr. Murray, as well as MGE’s rate of return expert, John Dunn, uses the Discounted Cash Flow (“DCF”) model and Value Line as a source in developing the recommended rate of return.   This methodology was also used by Mr. Travis Allen of the Office of Public Counsel in developing his recommended rate of return.  Both model and source are reasonably relied upon by rate of return experts.   Determination of the end result, the rate of return recommendation, is properly set for Commission decision. 

8. What makes a “just and reasonable” rate of return
 for MGE to collect from Missouri ratepayers can only be determined by Commission review and weighing of the evidence.   Staff witness David Murray, his rate of return recommendation and supporting testimony, more than meet the threshold requirements of §490.065 RSMo.  Fundamental justice demands the admission of Mr. Murray’s rate of return testimony and recommendation.   MGE’s motion and elaborate memorandum in support is nothing more than a veiled submission of new expert witness testimony designed to garner the attention of the Commission. 

  
Wherefore in the interest of justice and the pursuit of a just and reasonable rate of return for MGE to collect from its Missouri ratepayers, the Staff respectfully requests the Commission issue its order denying, for all of the above-stated reasons, MGE’s Motion to strike David Murray as a rate of return expert and his rate of return testimony.
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� See Rebuttal Testimony of Staff Witness David Murray filed May 24, 2004, Case No. GR-2004-0209.  Mr. Murray makes an upward adjustment of .02 in the percent range for his rate of return recommendation.


� In his concurring opinion in McDonagh, Judge Wolff writes advice for lawyers on expert witnesses: “Forget Frye. Forget Daubert.  Read the statute.  Section 490.065 is written, conveniently, in English.  It has 204 words.  Those straight forward statutory words are all you really need to know about the admissibility of expert testimony in civil proceedings.” Id at 160.


� Section 393.130.1 RSMo states, in relevant part, “All charges made or demanded by any such gas corporation…for gas…or any service rendered or to be rendered shall be just and reasonable and not more than allowed by law or by order or decision of the commission.”  [Emphasis added.]
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