BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

James Dudley,




)





Complainant,
)







)


vs.




)
Case No. GC-2004-0216 and








)
Case No. GC-2004-0222

Missouri Gas Energy,



)





Respondent.
)

MISSOURI GAS ENERGY’S RESPONSE TO STAFF RECOMMENDATION; MOTION FOR LEAVE TO LATE FILE RESPONSE


Comes now Missouri Gas Energy (“MGE”), a division of Southern Union Company, by and through counsel, and respectfully states the following to the Missouri Public Service Commission (“Commission”) for its response to Staff recommendation and motion for leave to late file response:


1.
The Staff filed its recommendation herein on January 20, 2004.  According to the Commission’s Order Directing Staff to Investigate and Report, any response to a Staff recommendation was due to be filed within ten days of the Staff filing.  MGE inadvertently overlooked this deadline, took responsive action as soon as possible following discovery of the oversight, and hereby requests leave to late-file, by four days, this response.  On information and belief, counsel for MGE does not believe this late-filing will prejudice the interests of any party.    


2.
The Staff has concluded that Mr. Dudley, Complainant, owes MGE $104.63 for gas service to 4024 Prospect from July 2001 through April 2002.  

3.
The Staff also has concluded, however, that bills totaling $2,099.96 for gas service provided to 4024 Prospect from October 2000 through April 2001, are not Mr. Dudley’s responsibility because a presently unidentifiable person fraudulently initiated gas service to that premise for that time period.  It appears that the Staff reaches this conclusion due to a belief that because Mr. Dudley did not apply for gas service at 4024 Prospect for this time period he is not a “customer” as that term is defined in MGE’s tariff and Commission rule.     

4.
MGE believes the Staff’s analysis is flawed in that it ignores the clear benefits Mr. Dudley obtained by virtue of the gas service provided from October 2000 to April 2001 to a property he owned at 4024 Prospect.  As the owner of the property who had also applied for gas service at this premise in July 2000 and inquired of MGE in October 2000 whether gas service at the premise was on in his name, Mr. Dudley was constructively a member of the household.  It is clear that Mr. Dudley rented 4024 Prospect, and derived income therefrom, during this time period.  (Staff Report, page 3).  Would Mr. Dudley have been able to lease 4024 Prospect receive the benefit of this income in the absence of gas service provided by MGE?  MGE believes that the only common-sense answer to this question is “no.”  The winter of 2000-2001, particularly the months of November and December 2000, were particularly cold.  It is clear that Mr. Dudley owned the property at 4024 Prospect and that gas service was provided to 4024 Prospect during this time period.  Did the gas service provided to 4024 Prospect during this time period benefit Mr. Dudley by preventing damage associated with frozen pipes?  

5.
The Staff’s analysis ignores all of the foregoing real world factors and in so doing ignores the section of MGE’s tariff which provides that “[C]ompany shall not be required to commence supplying gas service if at the time of application, the applicant, or any member of applicant’s household (who has received benefit from previous gas service), is indebted to Company for such gas service previously supplied at the same premise or any former premises until payment of such indebtedness shall have been made.  This provision [section 3.02 on Sheet No. R-19] cannot be avoided by substituting an application for service at the same or at a new location signed by some other member of the former customer’s household or by any other person acting for or on behalf of such customer.”  (emphasis supplied)       


5.
Mr. Dudley clearly benefited from the gas service provided by MGE from October 2000 to April 2001 to the property he owned at 4024 Prospect by virtue of being able to collect rent that would otherwise have gone unpaid and by avoiding damage that would have otherwise been caused by frozen pipes.  The fact that Mr. Dudley sought gas service to this premise in July 2000 and inquired of MGE in October 2000 whether gas service was on at 4024 Prospect in his name demonstrate that he was interested in obtaining the benefit of gas service for this property and strongly indicate that someone acting on his behalf initiated service at 4024 Prospect.  In addition to the above-quoted provisions of MGE’s tariff, MGE’s collection activities herein are consistent with the legal principle of quantum meruit which provides that a recipient of value should compensate the provider of such value.  In this instance, Mr. Dudley received the value of gas service provided by MGE to 4024 Prospect for the period October 2000 to April 2001; the value of such gas service, quantified by reference to MGE’s tariffed rates and the amount of gas consumed, is $2,099.96.     

 
WHEREFORE, Respondent MGE respectfully requests that the Commission accept this 

late-filed response and dismiss the Complaint.













Respectfully submitted,








/s/ Robert J. Hack
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Attorney for Missouri Gas Energy, a division of Southern Union Company
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