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U S West rolls out advanced PGS

Services include mablle daf tone

NANCY COHRING

S West laxt week intxlanl
“U S West Advanced PCH. 2 ser-
vice thed imludes mphde Jdul
tone and advanced roviing and mes-

aging capabilities
"We gied to replicate e
touch 1nd leel of 2 horue

and office phone.” sald Sue
Schaeler, vice president of marker-
ing and sales for U S West
The dul wne servioe combines 2
handsti-genersied 1nd 1 pecwork-
grrerated Jwl tome. the hagdset
portion, available ibrough o exchu-
cve agrezment with Qualkcoms.
allows nsery (o press the bk button
to bear s disl tone. Like using 1 cond-
lcwe phobe, they o disl a mmber
that will coomect the call immediate-
Iy The neowork genernsial poruon
allows naers 10 hens 3 dial tone while

Go with the flow

JOM BIGERRETION

lthough nitial eforn so nte-
P OPeTELONY suppOtt ays-
tems wete driven by regulatory
requirements, some el o wpharent -
by have lesrned w love the po-:t-.‘

Recognizing that & bighet lewel ¢
“flowthrough* mﬂhszhﬂnhm
operations, lur eaample, SRC
Communications recenily added
reject adjudicstem Lapubility o
an intemal system that assygme
lmes 10 customers and featyres
te each line.

Previcudy, aboit % of niders
coming from the March system.
developrd by Belicore, wae
rejected by the switch, seid Bill
Fulborw, area manager for 5B
Reeent Change  Meowory
Admninsitation Cenwer Some of
those rejects occurred because
the customes was an the phone
ac that moment

*The {[adjudication] sysiem has »
mechamzed wuy to handle abrut
40% of that fallouy” satd Pulhoest.

SBC has implemented the sysiem,
developed by 055 inmtegrator
Berchwood, throughout i unmnal
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ey ace irutiating fearurss.

“Qur cusfomers tonunue W tell
us that did ione mesns relubilicy
snd qualicy.” Scherfer <aid. “1hey
want the smplicary of the phooe
bnck.”

Dul tone might be arxcove 1o
consutners ®*ho heven't used wire-
less phones and may feel more com-
tortable wikh 3 phone that opentes
like a landline phone, szmid Nagt
jaffrey.  wirelrss  anshat  for
Dataquest.

The service also includes s same
oombyy fesrmre that routts calls
nwde 10 3 home, office or PCS num-
ber 0 the D'CS phone. [t can also
route JB mesages 10 4 single maal-

boxr, souifying wsers ol via
an incdicator Bight oo the
Schacfer beliewes that s vsneiy of

fve-state territory, sad Fothorst Hr
esinntes the carner will save more
than 31 milon o yesr by ehminai-
ing the manusl intervenooa previ-
ously required. The payback petsod
will be less then bwo years. e ssid.
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A prime goal of Mlewthrough
055 i3 to cmpower cuslomer sa-
vice rtepresentatives, smid el
Cotrupe. prugram menuger fot
Dayquest When 3 ko Imuercon-
nacis disparuie systems. b exan-
ple. representatives can correct bilks

. -

7

custorgers will be witerested m U S
West Advanced TCS One key prosip
that cun benedit 18 small business
people. such m real essce agencs ut
plumben, who are “people whow
phonc is # liicline o their busines*
she saud.

Asother group Ukely n <how
mirren will be what Schaeler calls
micgrated users, which are  praple
who mix bumncss and persomal”
she sald These users tond to buy
fiom twe consuma bae bot use
moblle phones for hoth haoincs
and persvnsl reasons M

rather then simply rherk status

“Flowthroxgh 3 anciher aame
for what we call ‘tnns- process wuste-
gndon” It i3 3 key gend” sad
Colrupe

This week, Beechwond i

woipotiad 1o anOOUDBCE 3 PartDer-

with DSET that will e un
niegrated local number portabill-
ty and onler comomgesnent syslem
By inuzrconnectng Beechwoods
tnierCom order THTR R TN Y-
tem with DSCTS local service
order adminicgstion sysicm, cam-
ers can elignnate manual Swerven-
don w process orders fae ane.
wmens who winl w change cam-
e urd herep thewr eaniing phone
nyrobet.

Flawthrough = one of four
growth opporronincs the Beech-
woud wes 1n the carmiet QS5 water.
conpection marker, along  with
post-erger informanon echnole-
gy conschdatvn, new camer sy3-
1eims ntegTation and carrer (o car
ner 05 integrauon. ssmd Jason
Dotshue. Beechwoods vice presi-
dent ul wuarkenng &,
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SBC SERVES

END USERS
WIThH

EASE

A parteership betwseen husiness
and information technology divisions
paves the way to a strong service

negotiation application

STEVE RENNIER and MARK STEINMETZ

i

E ith massive mMergers, AgEressive
g acquisittons and inureasing regulato-
» T 1y demands so common in the

telecommunications indusiry, the nceds ol

individual customers are olten lost in the
shuffle

SBC Communicauons is relying o 1ts service negotr-
ation system to stay [ocused ou customer service and
meet the challenges of the 199€ lelecommunicauons
Act

The san Antoaw, Texas-bused Bell repional holding
company provides the <ame system to (ompenitive local
cxchange carriers that it uses imernally,

Tollowing its merger with Pacuic Telesss 1 Apeil
1997, SBCs lucal exchange region expanded o include
more than 32 millioa aveess Iines 1o seven states—
Arkansas, Caldorna, Kansas. Missoun, Nevada, Okla-
homa and Texas.

S0 the clullenge was 1o maintain high levels of cvs.
tomer servive wiule completing the merger ind secking
federal permission—not yei granted—10 cnter the

long-distance market After launching efforts to consol-”

idate opersuons. in January SBC announced s inen-
uon to nwerge with Southern New England Telecoinmu.
mecations And the RHC broadened ity merger plans in
May, when @t announced a proposed $6 2 billion wrock
swap deal with Ameruech.

SBC. hax built 2 service negotiation vysiem called
Fase that had become an important component of the
consolidation activitics briween SBC and Pacific Tele-
s15. Wath custoroer service #s its hub, the system trans-

continued on page 36
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SOFTWARE

furms manual order-taking into 3 compultenized sales
process (Tigure 1)

Under the old systemy customer service representa-
uves logged i and out of several uperational apphea:
tons w get anformauon to complete an order Now
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CSRs snput order informatian direcely inro the Fase ap-
plicanon, and the system agtomatically handles all con-
bection and communmiationy with the company’s
down«tream operational support systems {0550

This saves ttne ond money arcl mproves customea
service

Teo mees the need for sysicm con.
necuviry. speed, avalability and ca-
teqoibility: SBE uses v 6. pracessor
landem Humaldya platfonn as che
system's hackhone The hardware
platfarm must be Lrge hecause the
applhitation handles more than
660.000 transactions i «lay

(. SRs access downsireamn O%Ss
throughout the day 10 retrieve cus.
fomer account inlormation. detcr-
mune product availability, assign
relephione nuanbers and post service
orders

Connecuvaty 15 essenual because
CsRs owst gather mfonnauvon on
the Ny The systcmm uses 28 nter-
faces 1o 10 back-cnd systems, 1n-
¢luding the corporste dara ware-
house, a premises dddiess sysiem,
an order due daie board, cusiomer
credit checks and the (ustomer ac.
count datahase Lhese wnterfaces
alluw the system to synthesize and
deliver information 1o service agents
antomatically and instanily

Speed s anather critical require-
ment The system delivers a re.-
sponse e of 1 25 seconds or less,
as roeasured by the end user 1t does
this while performing 20,000 dats.
base reads pex second.

Ease merts essential availability
and scalability requirements. SBC
hus scaled the system to support
more than 8000 asers. | his number
will continue to grow durning the
next three years. with more then
16,000 users expected as merger
consolidauon is consummuated

The system has becomwe the back-
bone for sales operations at SBC,
where it 1S culunag egolation Costs
and improving custotoer relations.

Sacgess facters
The sysiem achieved a posiuve re-
lurn on invesiment by reducing the
avcrage contact time and increasing
sales eflectiveness [n 1996, Ease
won an \nternationzl compention
apainat 40 compedtors to satisfy the
needs of 4 top-ranked telecom com-
pany o
Tive advantages are key o Ease's
succens cost reductian, customiza:
conmrued un page X
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non, shorter tmr 160 market, upen

su L for mandging Qlsunner re- .
tatno K hides the

base rediery ¢all center costs by
sumpliying the sctup of specialized R
cal centers for language groups and enablmg
local und alier-houts suppon

tomer infurmetion trom any loca- CLECs
fion 1n the country Fur example

C3R wn the Missours call center
could actesy only ihe informaton
ot Missoun customers Therefore, each state hud 10 el
up specialized call cenrers 1o handle its users needs.
With the distrbuted database, CSRs anywhere m the
' COMPJny <211 ACLESS ACCOUNLS ACrOSs state buundanes A
, single alter-hours call cearer now handles phone calls
! ;. from the seven-stalc coverage arca from 210 Yam A
single language cenret serves Spanish speakers through-
vut the service terrory Corponkte custumers can enter
their account aumbers through SBOW wnieractive voice
response sysiem and be touted to special corporaie oall
centers equipped with specific husiness applicatos.
| By praviding distnbuted access 1o wlormauon, exch
vall center can be customized by region to rmantain its
i local umage. The architecture also provides a haygher
] level of perfaryunce and avalabihty dunng peak hours.

Lvery call qenier cam access rus. to gpen its netwaorks to

SBL uifer~ himal witeline, ware-

front-cnd access and sutomated The Ease user interface less. direciones. advertoanyg, wideo,

A lutevtet and enhanced calling In
compluﬂy cath category. innovition iy the

of SBC's back-end systems, [N of the geme

; Ease ehiminatey the nced 1o de-
the carnier velop interfaces (o the frope and
back end sysicrus Tot each new
product and enables quuck product
without mtroductions, cutting amplementa.
non rosis and sales agend Lraining

befure thy sysiem was deployed. a 'IEdESigning the system. time. Joint markeung for wireline

and wireless subscnibers a recent of-
fermg, was rapdly implemented by
adding new interfaes to the Cellular Une sysiems

Before SBC can compeie i the long-distance market,
st must offer CLLCs access 10 1ty U5y wirth thie <amic per-
formance levels providid to s intemnal system users

The Faser user interface hudes tic complexuy of SBCs
back-end syutems, enabling the carner to open as net-
works to (1LECs without redesigmng the system By the
cnd of 1997 the systems had hundreds of externul usets
n its chient base

The sales {lows buih smio the Fase system suppon
and encourage consultatve sething As product hnes for
residential and business markets become maure com-
plex, SBC would bke 10 ive CARs in automated way 1o
recommend products

A3 compennon emerges. the CSR job becomes in-
cressingly complex Tomarrow's

l

J

Reltable Centeal Ottt
Inteastiucture Protection!
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sales agents no longer will focus
solely on landlhine proaducts but will
negotiaic witeless, lung.-diiance,
mussaging, satellee TV, Internet and
home security producis as well

In addition. the labur market is

:i!:'il?d e BN AR e }m' fm 5 nghtesntg, and rainng is becormin
i tn\m It Sparks hrenitng, and A "

myre expensive Thal means cam-
ers wil! need marketing automation
0 suppnrt the sales agent as cus
tomer serace cvalves

The system 1s also wlcally suned
for rare quotation With todays wade
vanety of packaging and discounted
pricing, rate quotation 1s 3 much
more complex task. snd an auta-
MENC qQuotation system is & busmess
mandate

The system . in cnmhination with
the data warehouse, lets seevice 1ep-
resentatives cusiomize service offer-
ings hased on unique customer
needs The sales agent can recom-
mend and sell new services and no-
tify customers of benelicl pricing
packages usmg‘ 4 nreds-based sell-
ing approach .

Sysiemy snd Mark Sienmats 3 Dvector of Sales

' . ' — —
HEND DY IR | ..o
O T T

N N 1 Y 1 AF R IR SEL R U

Clirce Nw. 38 pn Rusbor Sprvice Cary

Operations Meckanrstion Suppon Comtomer
Serodt ¢ SBL Comnwrstong San Ankmw,
Tewss They car by sectwd 41 8097 5830C com

TELEPMONY/BUGIUST 3 1998




Aug-21-98 06:25P Smith Residence

BEFORE THE CORPORATION COMMISSION OF ‘F SI'\TEE)F

APPLICATION OF COX OKLAHOMA
TELCOM, INC..FOR A
DETERMINATION OF THE COSTS
OF, AND PERMANENT RATES FOR
THE UNBUNDLED NETWORK
ELEMENTS OF SOUTHWESTERN
BELL TELEPHONE COMPANY.

INTHE MATTER OF THE JOINT
APPLICATION OF SOUTHWESTERN BELL
TELEPHONE COMPANY AND AT&T
COMMUNICATIONS OF THE SOUTHWEST,
INC. FOR A DETERMINATION OF COSTS
AND PERMANENT RATES FOR CERTAIN
SOUTHWESTERN BELL TELEPHONE
COMPANY SERVICES.

5122826542 P

(tKIQUMA
0

rEB 23519

COURT JLERR S OFFICE — Ohy
COEPGRATICH Contit saigh
OF TRLEHOMA

CAUSE NO. PUD 970000213

CAUSE NO. PUD 970000442

REBUTTAL TESTIMONY OF RANDAL VEST

ROGER K. TOPPINS, OBA #15410
AMY R. WAGNER, OBA #14556
800 North Harvey, Room 310
Oklahoma City, Oklahoma 73102

MICHAEL C. CAVELL
220 East 6th Street, Room 515
Topeka, Kansas 66603

CURTIS M. LONG, OBA #5504
Gardere & Wyanne, L.L.P.

100 West Fifth St., Suite 200
Tulsa, Oklahoma 74103

ATTORNEYS FOR SOUTHWESTERN
BELL TELEPHONE COMPANY

February 25, 1998

SCHEDULE 12

.02




Aug-21-98 06:25P Smith Residence 5122826542 P

1 Q.
A.
pi Q.
A

RANDAL VEST:SWBT/REBUTTAL
Page | of 10

REBUTTAL TESTIMONY OF RANDAL VEST
SOUTHWESTERN BELL TELEPHONE COMPANY
CAUSE NOS. PUD 970000213 AND 970000442

Please state your name, business address, and employment.
My name is Randal Vest, and I am employed by SBC Technology Resources

Inc. at 9505 Arboretum Blvd., Austin, Texas, 78746.

Please state your educational and employment background.

I am a native of Little Rock, Arkansas. [ graduated in 1973 from the University
ot Arkansas at Fayetteville with a Bachelor of Science degree in Electrical
Engineering. After a summer internship with Southwestern Bell in 19721
began full time employment in 1973, and will have 25 years service this spring.
I began work as a switching engineer in Little Rock and subsequently held
positions as a transmission engineer and inventory manager before moving 1o
the St. Louis SWBT staff in 1978. In St. Louis, my initial assighment was
management of an operational support sysiem for inventory control.
Subsequently, | was promoted to supervise a group of operational system experts
who managed systems which inventory and assign special services. This is the
position I held during divestiture when many of the Operatibnal support systems
had to be extensively altered for revised operations. I have cxperience with a
variety of provisioning systems such as TIRKS, LFACS, and SWITCH. After
divestiture, | was assigned a primary planning role for the complete portiolio of
SWBT operaticnal support systems. [ served this function for 11 years from
1986 until iast September, when I moved to Austin for a job with Technology
Resources, Inc. the research and development subsidiary of SBC. My position

at TRI is supervisor of a group of computing experts who provide expertise to

.03
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RANDAL VEST/SWBT/REBUTTAL
Page 5 of 10

. i. SORD completion triggers an update of the billing system CRIS.

| Like SORD, several RBOCs have billing systems with the same
name, but this system is unique to SWBT.

). In addition, the completion causes records of the service to be

created for maintenance purposc.
SWBT Actions to Advance the Provisioning Process

7. Q. How many total systems may be involved in provisioning of scrvices?
A, I have only described a few of the systems which have been developed to
facilitate the provisioning process. In SWBT over 50 different support
systems may be involved depending on the service type. Some of thesc, such

as TIRKS, are among the largest data processing applications in the world.

8. Q. How many of these systems are common to several telcphone companies?

>

Less than half are common. The common systems include SOAC, TIRKS,
and others which I have briefly described in my outline of the provisioning

process.

9. Q. How active and progressive has SWBT been in the deployment of these
- common systems?
A.  SWBT has been a leader in many areas of support systems among the RBOCS.
For example, the major new system added during the past seven years to this
process has been the SWITCH system which provides the complex function
of inventorying and assigning switch ports. It replaces the COSMOS system
referenced in Mr. Segura’s testimony. SWBT was the lead RBOC in this

deployment, receiving new computer updates prior to any other company and
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10.

11.
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RANDAL VEST/SWBT/REBUTTAL
Page 6 of 10

directing the vendor development process. SWBT was the first RBOC to
completely replace its COSMOS computers with this advanced product. Ina
similar manner, SWBT was in the lead for deployment of the Work Force
Administration family of products. There are other RBOCs who have yet to
deploy this product line to its full capacity. In many areas where 4 common
product has been deployed among RBOCs, [ can state SWBT is viewed as a

ieader among system users.

You have testified that even though the same systems can be found in
different companies, they may be uniquely utilized. Can you elaborate on
this point?

Yes. Even though a company is aggressive in advancing to the latest and best
support systems, there are still many decisions related to how best to utilize
these systems. [n this regard also, | believe SWBT has achieved outstanding
results. For example, our utilization of the TIRKS system to inventory and
assign complex SONET equipment is a notable achievement. Likcwise our
flow process for mechanizing the provisioning of ISDN services has been a
success. There are thousands of decisions to be made with the deployment of
each common system. From my attendance at industry forums and contacts
with peers in other companies, | receive feedback that SWBT makes some of

the best decisions in the industry in the use of these support systems.

Can you describe some of the other systems in the provisioning process
that are unigue to SWBT ?

Severa! of these and their functions were mentioned in my description of the
provisioning process, including EASE, SORD, and CRIS. But let me describe

two more especially notable and pertinent systems.

P.

05
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ELIZABETH A. HAM:SSWBT REBUTTAL
PAGE 1 OF 20

REBUTTAL TESTIMONY OF ELIZABETH A. HAM
SOUTHWESTERN BELL TELEPHONE COMPANY

CAUSE NOS. PUD 970000213 AND 970000442

Please state your name, title and business address.

My name is Elizabeth A. Ham. | am Executive Director-Interconnection & Resale
Technical Implementation for Southwestern Bell Telephone Company ("SWBT").
My business address is 530 McCullough, Room 03-AA-10, San Antonio. Tcxas

78215.

. Are you the same Elizabeth A. Ham that filed direct testimony in this Cause?

Yes, [ am.

What are your primary responsibilities?

| am responsible for the development of procedures which are used by SWBT
personnel to process Competing Local Exchange Carriers (“CLEC") service
requests and for assisting the Customers Services organization in the
implementation of CLEC contracts in a manner consistent with State commission
and Federal Communications Commission ("FCC") rules and regulations

govemning local exchange competition.

.08
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ELIZABETH A. HAM/SWBT/REBUTTALI
PAGE 4 OF 20

Facility Assignments (“CFA") which the CLECs pass to SWBT in order for
SWBT to connect the UNE to the CLEC network, TIRKS is also used in order to
provide the Dctailed Record Layout (*"DLR") to the CLEC. TIRKS has direct
feeds to NSDB and WFA/C. NSDB is utilized for measurement data and WFA/C
is the inventory systemn for tracking installation and repair. POTS associated OSSs
simply are not currently suitable or able to perform this type of necessary UNL

detaii.

Js AT&T’s fall-out rate of 2% for ordering reasonable? [Segura, p. 25, line 14
through p. 26, line 11; Tech App, p. 14, Flow Through and Fall Out]
No. As of late last year, the average fall-out rate for inputting into the EASE

system is as follows:

SWBT service representatives ordering SWBT retail residential service: 1%
SWBT scrvice representatives ordering SWBT retail business service: 10%
SWBT LSC service representatives ordering Resold Service: 5%

CLEC service representatives ordenng Resold Services: 30-50%.

For each order that falls out, manual intervention by SWBT 1s required to correct
the error or perform the edit. As experience demonstrates, SWBT’s residential
EASE flow-through rate (i.e., 1%) cannot automatically be applied toa CLEC’s
service representatives using EASE (i.e., 30-50%) -- nor to its use of the vastly

different EDI and LEX. Although SWBT provides a CLEC with identical access

to EASE (both retail residenual and business) and has also provided the tools and

.09
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ELIZABETH A. HAM:SWBT/REBUTTAL
PAGFE S OF 20

offercd training on EASE for the Resold Services, many factors outside the controf
of SWBT contribute to whether a CLEC can achieve similar results. including the
cxperience and training of a CLEC’s own service representatives in the usc of
EASE. Moreover, the 99% residential EASE flow-through rate does niot include
customer migrations of the type Mr. Segura discusses for UNEs, [Scgura Direct. p.
43; Segura Tech. App. p. 33.), which are more complicated service order types.
especially when a migration is only partial (e.g., a customer only transfers part of
an account and its services to the CLEC). The above 99% flow-through rate
achieved by SWBT’s service representatives using the residential EASE ordering
sysiem does not support the proposition that OSS handling of all retail
telecommunications services or UNEs -- to the extent an OSS capability exists at

all -- can achieve the same flow-through rate.

EDI AND LEX

What are the EDI and LEX systems?

EDI and LEX and their respective interfaces and flow-through capabilities are new
developments. Since UNEs are a new product category, different and more
complex than Resold Services, SWBT has no flow-through capabitity for any UNE

order into SORD, the mechanized service order processor. Currently, all UNE

.10



Rival chipmakers put pressure on Intel

1
|
po T ! .

! By Paut Davidsoo '

UsA TODAY |

. Compelltion s posing the
first real threa 10 [ntel's com-
uter-chip dominance and
ringing more powerful per-
sonal computers Ipto the 2ub-
$1.000 macket.

Compuy. the world's top PC
maker, is experied today o un

.veil three new fow-priee PU
models conlgining chigs ikide
by Advonced Micre Devives
Intel's chips will be relegared
to pricier mackines.

And Packard BellNRC, i
teading misker of PCs fr U S.
consumers, plans (o veer from
its Inte)-only siralegy ond ship
Cyrix-bused PCs this year, ue-
cording 10 Comprfer Retull
Week. Campany olicialy
wWoull nOt CommeK.

AMD and Cyrix routinely un-
dercut Intel's prices by i leust
25¢ . The comparies have

" Intel is still setting the standard. Bul

AMD and Cyrix are rolling out chips
that operate at 233 megahertz, com-
parable to Intel’s low-end Pentium
1I. The nvals “are_now just a hall-
step behind Intel,” says analyst Mike
Gumport of Lehman Bros.

stared just 194 market shore,
analysts say. But the exploding
popularily of under-$1,000 PCs
is forcing manufacirers 1o
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FORNi,

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

AT&T COMMUNICATIONS No. C 97-D0B0 8]
OF CALIFORNIA, INC.,
Related Cases C 97-0670 SI
Plaintiff, C97-1756 SI
C97.1757 SI
v,
JUDGMENT

PACIFIC BELL, et al.,

Defendants,

In accordance with this Court’s May 11, 1998 Order Granting Plaintiff' s Motioa for Summar
hudgroent and Denying Defendants’ Motions for Summary Judgment, this Court hereby enters judgmen

in favar of plaintiff AT&T, and against defendants Pacific Bell and the CPUC.

IT IS SO ADJUDGED.

Dated: May 11, 1998

COPIES MAILED 10
PARTICS QF BEtnen.

S Mo

SUSAN ILLSTON

United States District Judge
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SHTHERY ois‘m;'g;’gfgfggg
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
AT&T COMMUNICATIONS No. C 97-0080 SI
OF CALIFORNIA, INC.,

Related Cases C 97-0670 SI
Plaintiff C 97-1756 SI
C97-1757 81

V.

ORDER GRANTING PLAINTIFF'S

PACIFIC BELL, ct al,, MOTION FOR SUMMARY JUDGMEN
AND DENYING DEFENDANTS’
Defendants. MOTIONS FOR SUMMARY JUDGMEN

On November 18, 1997, this Court heard argument on cross motions for summary judgmen:
this case! Having carefully considered the arguments of counsel and the papers submitted, the Co
nereby GRANTS plaintiff's motion for summary judgmeat and DENIES the motions for summ
judgment filed by defendants Pacific Bell and the CPUC.

BACKGROUND
1. The Telecommunications Act of 1996
The Telecommunications Act of 1996 (“Telco Act™ or the “Act™), 47 U.S.C. § 251 etseq., s¢
to promote competition in the nation's telecommunications system by opening up tredition

monopolistic local exchange networks to new competitors. Prior to the Act’s passage, tocal teleph

! OnFeb 20, 1998, the Court heard ment on cross motions for summary judgmer
the related cases of v, Pacific Bell C 97-0670 SI, GTE v, AT&T. C 97-1756 SI, and V.
C97-1757 SL The two issues that are the subject of the mstant order are also at jssue in these cases,

;hgsc matiers were briefed in connection with the February 20, 1998 cross motions for sumn
judgment.

Caries MANED v
PATIZS g .Ec;g.n
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services were provided by local exchange carriers (LECs”) who were usually issued exclusiv:
geographic franchises by state licensing suthorities. Eech LEC operated its own local telephone network

Long distance telephone servica was provided by long distance carriers, also known as inter
exchange carviers. 'I'he‘i.nter-exchanga carriers usad the local telephone networks to provide loog distanc
service because the carriers did not want to duplicate the local infrastructure. Ia a typical long distanc
call, the LEC transpons the call across its network to a point of interconnection with the long distanc
carvier; the long distance carrier in tum transports the call across its network 1o a point of interconnectio
with the LEC servicing the recipient; and the call is completed over the second LEC's network. As such
the LECs controlled a critica! “bottleneck™ in the provision of long distance telephone services.

To facilitate the introduction of new competing local exchange cartiers (“competitors”), the Ac
requires incumbent local exchange carriers (“incumbents”) to provide the competitors with access to th
mcumbents’ services and networks, Sections 251(cX2)-(4) of the Act impose three specific requiremens
on incumbents to foster competition: (1) interconnection ~ incumbents must allow competitors t
intefconnect .wir.h the incumbents’ {ocal exchenge networks at fair, nondiscriminatory rates; (2) lease ¢
unbundled network elemeats” -. incumbents must allow competitors to lease parts of the incurnbent:
networks at fair, nondiscriminatory rnics; and (3) resale — incumbents must allow competitors t
purchase telephone services at wholesalc rates for resale to the competitots’ customers.

Section 252 of the Act sets forth the “Procedures for Negotistion, Arbitration, and Approval ¢
Agreements” that parties must follow when a3 competing carier wishes to enter the low

telecommunications market. Pursuant to this section, if a competing carrier so requests, an incumber

? The Act provides the following definition of “network element”:

The term ‘network element’ means a facility or equipment used in the provision of a
telecoammunications service.  Such term also inchudes features, functions, and
capabilities that are provided by means of such facility or equipment, including
subscriber numbers, databases, signaling systerms, and information sufficient for billing

end collection or used in the transmission, routing, or other provision of a
telecommunications service.

47U.S.C. §153(29).

An “unbundled™ network element is a single network element that a cormpetitor may lease oni
own, or if the competitor wishes, in combination with other elements.

2
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must enter into negotiations to arive at an interconnection agreement under which the competitor s

‘ provided access to the incumbent's network and services. If parties arc unable to agree on the temns of
an interconnection agreement, the parties arc required to submit to mediation and/or compulsory
arbitration. Whea parties submit to compulsoty arbitration, as the instant parties did, the state Public

Uhility Commissions ("'PUCs”) are charged with resolving “any open issucs and imposing conditions upon

the parties to the agreement . . , that meet the requirements of section 251 . . . including the regulations

—

prescribed by the Commission pursuant to section 251 ... ." 47 U.S.C, § 252(c)(1). The state PUCs
rnust gpprove all interconnection agreements in order for the agreements to be effective. When reviewing
arbitrated sgreements, the state PUCSs are instructed to ensure that the sgreement complies with section
251 and the FCC regulations promuilgated thercunder. Ssction 252(e)(6) further provides that “[ijn any
case in which a State commission makes a determination under this section, any party aggrieved by such

* dctermination may bring en action in an appropriste Federal district court to determinc whether the
|
agrecmnent , . . meets the requirements of section 251 of this title and this section” 47 USC. §
252(e)(6).
2. The FCC Implementing Regulations and Ensuing Litigaticn
il

Section 251(d)(1) directed the Federal Comnunications Commission (“FCC™) to promulgate
regulations implementing the Act’s Jocal competition provisions within six months after February 8, 1996.
Unless and until an FCC regulation is stayed or overtumed by a court of competent jurisdiction, the FCC
regulations have the force of law and are binding upon state PUCs aﬁd fedenral district courts. See
Anderson Bros, Ford, v, Valencia, 452 U.S. 205, 219-220 (1981); Sierra Club v, Sigler, 695 F.2d 957,
972 (5th Cir. 1983), reh’g denied, 704 F.2d 1251 (5th Cir. 1983). Pursuant to 28 U.S.C. § 2342(1) and
47U.5.C. § 402(a), review of FCC rulings is committed 1o the exclusive jurisdiction of the United States
Courts of Appeals: as such, this Court may not inquire into the validity of an FCC regulation.

On August 8, 1996, the FCC issued In re Implementation of Local Campetition Provisions of the
Telecommunications Act of 1996, First Report and Order, 11 FCC Rcd 15499 (1996) [hercinafter “Loca
Competition Order]. This document contains the FCC's findings and rules pertaining to the loca
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competition provisions of the Act’ Soon after the FCC issued this report, numerous telecommunicstions
companies and stats PUCs filed suit secking a stey of the regulations, contending that the FCC excesded
its jurisdiction in issuing certain regulations, and that other regulations violated the Telco Act. These
actions were consolidated in the Coust of Appeals for the Eighth Circuit in Jowa Utilities Board v, FCC,
120 F.3d 753 (8th Cir. 1997), amended onreh’s, 1997 WL 658718 (Oct. 14, 1997). The Eighth Cireui
initially stayed certain of the regulations,! and later issued a final decision vacating some regulations anc
upholding others. On January 26, 1998, the Supreme Court granted certiorsri, AT&T Corp. v_Igw;
Utilities Board, 118 S. Ct. 875 (1998). '

The FCC’s Local Competition Order, and the Eighth Circuit’s treatment of these regulstions ir
Towa Utilities Board, is relevant to the instant case in several weys. First, the Eighth Circuit vacated the
FCC's intrastate pricing regulations on jurisdictional grounds without addressing the merits of the FCC":
pricing reéu}ations. The court found that the Act did not grant the FCC authority to promulgate
regulations in this area, and that the Act’s pricing standards were to be interpreted by state commissions
subject to the review of federal district courts, Second, the Eighth Circuit left in place other regulstion:
containcd in the Local Competition Order that touch on the two issues presented in the instant case
levying of interstate switched access charges and conditions on resale of volutne-discounted services
The FCC's regulations and the Iowa Utjlities Board decision will be discussed more fully in the relevan
sections of this Order.

3. Procedural Backgrouad of the Instant Case ,

AT&T m@t to enter the local telecommunications market and invoked its rights under the Ac
by requesting that Pacific Bell enter into an interconnection agreement. The parties negotiated fron
March to August of 1996, and on August 20, 1996, AT&T filed a petition to arbitrate with the Californi
Public Unlities Commission (“CPUC™). Arbitration took place from September 23 ta 27, 1996. Th

> The FCC’s rules are codified in scattered sections of Title 47, Code of Federal Regulations.

_* The Court of Arpeals initially stayed the o ion and effect of only the pricing provisions an
the “pick and choose™ rule contained in the Local Competition Provisions. Seg low: it
FCC, 109 F.3d at 421 & nn.34.
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arbitrator issued & decision on October 31, 1996, and submitted it for approval to the CPUC. The CPUC
approved the agreement with some modifications on December 9, 1996.

On January 8, 1997, AT&T filed this suit against Pacific Bell and the CPUC alleging that two
provisions of the interconnection agreement approved by the CRUC violate the Act. First, AT&T
chaflenges a provision in the agreement which allows Pacific Bell to impose switched access charges on
AT&T's use of Pacific Bell's unbundled network elements. Second, AT&T objects to the CPUC’s
dﬂon prohibiting AT&T from aggregating the toll usage of its end customers in order to qualify for
discounts as a high volume purchaser.

ATE&ET end defendants Pacific Bell and the CPUC have filed crass motions for summary
judgment on each of AT&T's claims. In addition to the parties’ briefs, MCI Telecommunications
Corporation ("MCI") and the FCC have filed amicys curige briefs in support of ATAT, and GTE
California Incorporated (“GTE™) has filed an amicys gurige brief in support of Pacific Bell and the CPUC.
Because there is “no genuine issue as to any material fact,” this case may be decided on summary

judgment pursuant to Federal Rule of Civil Procedure $6(c).

DISCUSSION
1. Standard of Review

The Telecommunications Act is silent regarding the appropriate standard federal district courts

L should apply when reviewing the decisions of state commissions. The Court is aware of thres feder!

district court decisions addressing this question; afl three courts have concluded that a stars PUC's
interpretations of federal law are reviewed de novo, while findings of fact are reviewed with substantia)
deference. Ses, e.8., U.S, West Communications, Inc. v. MES Intelinet. Inc.. No. C 97-222WD (W.D.
Wash, Jan. 7, 1998); GTE South, Inc. v Morisog No. 3:57CV493 (ED. Va Dec. 17, 1997); .S, West
Commumeations Tnc, v Hix, et al . 986 F. Supp. 13 (D. Colo. 1997). In U.S. West Commupications.
the court analyzed the framework of the Act and concluded that district courts should review de nove
the question of whether a state PUC's action was “‘procedurally and substantively in compliance with the
Act and the implementing regulations ™ [d. a1 19. The court reasoned,
[S]tate commissions, while baving experience in regulating local exchange carriers in

5
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intrastate matters, have little or no experience in implementing federal laws and
pohaa and do not have the nationwide characteristic of a federal age
. Further, . . . state commissions do not have extensive experience or expemse o
speaﬂc tmandate of the Act — promoting competition in the local exchangs market
Id. 2t 17. With respect to feders! court review of all other issues — namely those not involving the
question of whether the PUC acted in compliance with the Act and its attendant regulstions -- the coun
held that the eppropriate standard of review was “arbitrary and ezpricious.” Under that standerd, the
‘“;gcncy’s action is presumed valid if a reasonable basis exists for its decision’” Id, at 18, (quoting
memmm 879 F.2d 789, 800 (10th Cir. 1989), cet
gl__m_;_d, 496 U.§. 935 (1990)). Applying this standard of review, the court found, would give prope:
defercnce to the technical expertise of the state PUCs, while still ensuring that the state agencies are
appropristely applying federal law.

This Court agrees with the reasoning of the U,S, West Communications decision, and likewist
finds that the proper standard of review of state agencies' decisions on matters of federal law is de novp
and on all other matters, arbitrary and capricious. Section 252 of the Act empowers federal distric
courts 1o determmne “whether the agreement . . . meets the raquirements of sections(s) 251 [and 252) o
the Act.” 47 U.S5.C. § 252(e)(6). While the state PUCs certainly huave expertise in regulating
telecommunications industries that this Court will not ignore, the PUCs do not have expertisc ir
interpreting and applying federal law. The Court finds unconvincing the CPUC’s argument that feders
courts should accord state agencies substantial deference on all matters pursuant to Chevron U.S A Inc,
x.Natural Resources Defense Council_Inc,, 467 U.S. 837 (1984). Chevrop held that federal courts pws
defer to a federal agency’s interpretation of a statute that it is entrusted with sdministering. “Chevron":
policy underpinnings emphasize the expertise and familiarity of the federal agency with the subject roatte
of its mandate and the need for coherent and uniform construction of federal law nationwide. Thost
considerations are not apt [to a state agency.]™ Qrthopaedic Hospital v. Belshe, 103 F.3d 1491, 1455-5¢

(Sth Cir 1997) (quoting Tumer v_Perales, 869 F.2d 140, 141 (2d Cir. 1989)), cort. depjed, 118 S. Ct
684 (1998).

The Court finds that both matters presently before it involve the CPUC's interpretation of federa

law, and therefore this Court reviews these issues de nove.

6
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2. Switched Access Charges on Lease of Unbundled Network Elements

A. FCC Regulations

The Act requires incumbents to lease unbundled network eclements to competitors at “just
reasonable, and nondiscriminatory™ retes. 47 U.S.C. § 251(cX3). The Act'mandates that these rates shal
be bascd on the cost of providing the network element, without reference to a rate-of-return or othe
mte-based proceeding, and may inchade 8 reasonable profit. Jd, a2t § 252(d){(1). In implementing the loca
cbmpctition provisions of section 251, the FCC directed state commissions to use a specific forward
looking, replacement cost methodology known as the “total element long-run incremental cost
("TELRIC") to calculate the rates incumbents can charge for providing access to unbundled networ
clements. Se¢e Local Competition Order §Y 620, 672-732. The FCC's pricing rules provided tha
incumbents could not levy switched access charges® in addition to the TELRIC computation for eithe
intrastate or interstate services: “Neither the intcrstate access charges . . . nor comparable intrastat
access charges shall be assessed by an incumbent LEC on purchasers of elements that offer telephon
exchange or exchange access services.” 47 CF.R. § 51.515(a). However, the FCC allowed a grac
period for the imposition of interstate access charges until June 30, 1997. See 47 C.F.R. § 51.515(b)

These interim interstate access charges were challenged and upheld by the Eighth Circuit i
Competitive Telecommunications Association v. FCC, 117 F.3d 1068 (8th Cir. 1997) [hereinafte
“Comptel”]. The Compte] court recognized that the levying of access charges deviated from the Act’
cost-based mandate. Id, at 1074. The FCC justificd these temporary charges by arguing that they wer
necessary to ensure a smooth transition to implement another of the Act’s mandates, the reform ¢

universal service* The Telco Act mandates the elimination of subsidies for universal service, Jon

f Switched access charges refer to the charges incumbents assess against a competitor when
competitor uses unbundled network elements to provide exchange access to the competitor's loc:
telephone customers when they place toll or long distance cells.

¢ *Universal service” refers to the goal of providing quality service and access to all customer:
“including low-income customers and those in rural, insular, and high cost areas . . . at rates that ar
reasonably comparable to rates charged for similar service in urben areas.” 47 U.S.C. § 254(b)(3). I
order to provide such service, incumbents have provided residential service at below cost, and charge
business customers, amang others, substantially above cost. These subsidies for universal service hay
been shifted not only across different categories of customers, but also across time and geographical area
(i.c. urban vs. rural). Switched access charges have long been used to subsidize the provision of univers:

5
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provided in the form of access charges, so that support for universal secvice will be “explicit.” Sec 4
U.S.C. § 254() . Congress directed the universal service reform rules to be adopted by May 8, 1997
The FCC argued in Compytel that the interim access charges were necessary to subsidize universal servic
for the nine months from August 1996 to May 1997 before the universal service reforms wese complete

The Compie] court upheld § 51.515(b), finding the FCC's justification for the interim interstat
charges reasonable. “We do not think it contrary to the Act to institute access charges with a fixe
expiration date, even though such charges on their face appear to violate the statute, in order
effectunte another part of the Act.” 117 F.3d at 1074, In reaching its decision, the court emphasized th
“brief life” of the charges and the deference that interim rules command. Id. at 1075.

In contrast, in & later decision the Eighth Circuit struek down the FCC’s intrastats pricing rules
finding that the Telco Act did not grant the FCC the authority to promulgate pricing regulation
pertaining to intragtate telephone service. See Jowa Utilities Board v FCC, 120 F.3d 753, 754 (8th Cii
1997). The court rejected the FCC’s argument that § 251(d)(1) of the Act, which states that “fw]}ithi
6 months after Februery 8, 1996, the Commission shall complete all actions necessary to establis
regulations to implement the requirements of this section,” supplies the FCC with the authority t
regulate all aspects of § 251. The FCC argued that because subsection 251(c) requires tates fo
interconnection and unbundied access 1o be “just, reasonable, and nondiscAiminatory,” the FCC has th
power to regulate these rates and any other rates mentioned in § 251, In rejecting the FCC's argumen
the court held that § 251(d)(1) “operates primarily as a time constraint, directing the Commission t
complets expeditiously its rulemaking regarding onty the areas in section 251 where Congrass express|
called for the FCC's involvement.” 1d, at 794. The court noted that these areas where the FCC wa
authorized to promulgate rules included subsections 251(b)(2) (number portability), 251{(c)(4)X(B
(prevention of discnminatory conditions on resale), 251(d)}(2) (unbundled network elements), 251(e
(numbering administration), 251{g) (continued enforcement of exchange access), and 251(h)(2
(treatment of comparable carriers as incumbents). See id, at n.10. The courn concluded that § 251 di

not grant the FCC pricing authority over loca! telephone services, and therefore the FCC was ectin

service,
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1 F oantside of its jurisdiction when it prohibited intrastate switched access charges and directed state PUC:

to use the TELRIC cost methodology. However, as in Comptel, the court upheld the FCC’s rule:
regarding interstate pricing, finding that the FCC had jurisdiction 1o regulate in this area. Sceid, at 80¢
n2l. .

On-May 7, 1997, the FCC issued an order specifically concerning the imposition of interstan

Docket No. 96-262 (Federal Communications Commission, May 7, 1997), codified at, 47 CF R §§ 61
69 [hereinafter “Access Charge Order”]. Ia that order, the FCC expressly prohibited the assessment o
interstate access charges on the use of unbundled network elements. The FCC concluded that thes:
access charges are inconsistant with the cost-based mandate of the Act: *'[Playment of cost-based rate
repmcnts'&& compensation to the incumbent LEC for use of the network clements that carrier
purchase. ... Allowing incumbent LECs to recover access charges in addition to the reasonable eost
of such facilities would constitute double recovery becsmse the ahility to provide access services is alread:
included in the cost of the access facilities themselves.” Access Charge Order § 337, The FCC foun
that excluding access charges from unbundled network elements would allow incoming carriers
provide services at competitive rates, thereby promoting the underlying goals of the Act. As with th
FCC’s Local Competition Order, various parties filed suit challenging the regulations, and th
consolidated action is currently pending in the Court of Appeals for the Eighth Circuit, SB(
Comemunications, Ing. v, FCG, No. 97-2618 (8th Cir. pending, filed June 16, 1997). The Eighth Circui
has not stayed these regulations pending appeal.

B. CPUC Dccision

In #ts December 9, 1996 decision approving the interconnection agreement between AT&T an
Pacific Bell, the CPUC allowed Pacific Bell to Jevy switched access charges when AT&T leases Pacify
Bell's unbundled netwaork elements to provide exchange access to AT&T’s local telephone customers

The CPUC noted that there was no FCC rule in force that prohibited the assessment of intrastate acces

28 § charges, as the Eighth Circuit Court of Appeals in Towa Utilitics Board had at that time stayed the pricin;

9
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regulations. The CPUC stated,

We have not had the opportunity to examine the legal srgument presented by parties
that allowed the FCC to conclude that access charges should not be assessed on the
unbundled element. Therefore, this Commission cannot adequately determine if the
FCC's legal interpretation is correct. AT&T has noted that the CFR. § 51.515(a)
was stayed thercfore the FCC was prevented from enforcing its legal
interpretation Thus, we have retained authority to set intrastate switch access rates,
Access charges have alwnyw:layed a complex and critical role in the recovery of
embeodded network costs. We believe it is unwise to modify these charges at this
time.

Decision 96-12-034, (Dec. 9, 1996), [9-20 [hereinafter “CPUC Decisian™]. The CPUC then adoptad
Pacific Bell’s proposed clauses regarding levying of switched access charges. Although the CPUC's

discussion of the imposition of access charges focused on intrastate charges, Pacific Bell's proposed
clauses, which the CPUC adopted wholesale by reference, covered both jntrastate and jnterstate access
charges.

AT&T contends that allowing Pacific Bell to levy any access charges in addition to the price of
the unbundled network elements violates §§ 251(c) and 252(d) of the Telco Act as wejl as binding FCC
regulations, Defendants respond that (1) AT&T s claims regarding the levying of interstate access
charges are not ripe for review; and (2) the CPUC has plenary authoriry over intrastate pricing; the
intrastate access charges are reasonable and consistent with the Act; and the intrastate access charges arc

an appropriate interim measure,

1. Ripeness

Before rurning to the substance of the parties’ arguments, the Court first addresses whether it is
proper for the Court to resolve the issue of interstate access charges at this time. Both defendants
oppose AT&T's challenge to the levying of interstate access charges, arguing that the issue is not ripe
for a vanety of reasons. The CPUC argues that AT&T bas waived this argument by failing to specifically
plead that the CPUC acted in excess of its jurisdiction by approving these charges. Pacific Bell, on the
other hand, requests that this Court dismiss without prejudice AT&T's complaint to the extent that i
addresses interstate access charges. Pacific Bell ergues that given the FCC's recent Access Charge Orde:

10
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prohibiting interstate access charges and the pending challenge to the order in the Eighth Circuit, it would
be premature for this Court to rule on the issue. Pacific Bell states that until the Access Charpe Orde
is overturned or stayed by a court of competent jurisdiction, Pacific Bell will not assess interstate acces:
charges when AT&T leasas imbundled nerwork elerments from Pacific Bell+ Pacific Bell further notes that
AT&T requested renegotittion on the Agreement on this issue, and therefore this Court should wait unti
that process is complete.

- In response, AT&T argues that the issue of interstate access charges is ripe for review because
the CPUC “has made it abundantly clear that it plans to do nothing to address this unlawful provision
and Pacific bas made no offer to waive the provision, and, as a monopolist, has no incentive to do sa*
AT&T's Reply, 4:25-28,

The Court concludes that the issue is ripe for review. The Court does not find it necessary tha
AT&T have specifically pled that the CPUC scted in excess of its jurisdiction in order to bring & challeog:
to the interstate access charges. AT&T’s claim is not a jurisciictional one; rather, AT&T argues that th
CPUC’s decision violates the provisions of the Act and FCC regulations.' As to Pacific Bell’s arguments
the Court notes that the CPUC denied AT&T's petition to modify the interconnection agreement, despitt
its recognition that it may have inadveriently exceeded the reach of its jurisdiction in allowing the

assessment of interstate access charges. Sge Wmmmm
Application 96-08-040 (CPUC Nov. S, 1997); Qrder Dismissing Application for Rehearing of Degisior
96:12-034 and Treating Application a5 Pesition to Modify, Dec. 57-09-113 (Sept. 24, 1997). In addition
alrhough Pacific Bell has maintained the position in both this action and the related action of MC
Telecommunications Corp, v, Pacific Bell, C 97-0670 SL that it will not gssess interstate acccss charge
pending the Eighth Circuit’s resolution of the pending chalienge to the Access Charge Order, the fac
remains that under the current interconnection sgreement, Pacific Bell retains the authority to impos:
such charges. The Eighth Circuit bas not stayed the Access Charge Order pending the challenge in SBC
Communications. Inc. v, FCC. No. 97-2618, and therefore that Order remains in force and is bindiny
upon the state PUCs and this Court. This Court has the duty to ensure that the interconnectiol
agreement complies with the Act, and the fact that an appeal covering the same issue is cucrently pendin

in another circuit does not obviate that responsibility. The Court concludes that the issue is ripe fo
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2. Propriety of Switched Access Charges _
l AT&T contends that the plain language of § 252(d)Y(1) mandates a cost-based standard for pricing
’ and forecloses the imposition of any charges that do not reflect the sctual costs incurred in
providing unbundled network elements to competitors. Section 252(d)(1) reads in relevant part:
(d) Pricing standards
(1) Interconnection and network clenient charges
Determinations by a State commission of the just and reasonable rate for the
interconnection of factlities and equipment for the ses of subsection
(c)(2) of section 251 of this title, and the just and reasonable rate for network
elements for purposes of subscetion (c)(3) of such section --
{A) shall be —
(i) based on the cost {determined without reference to a rate-
of-return or other rate-based pmceedix:i)cof providing the

interconnection or network clement (whichever is applicable),
and

(ii) oondiscriminatory, and
(B) may includc a reasonable profit.

AT&T alleges that in arbitrating the rates for unbundled network elements, the CPUC imposed
access charges which impermissibly allow for recovery of Pacific Bell's historical costs as wel} as
subsidies for universal service. The CPUC’s arbitrator used Pacific Bell’s suggested cost model, Tota)
Service Long Run Incremental Cost (“TSLRIC™), as the basis for setting prices. The abitratos

concluded that the TSLRIC mode! allowed Pacific Bell to recover its costs plus a reasonable profit. In

reviewing the arbitrator’s decision, the CPUC permitted Pacific Bell to recover not only the TSLRIC

amount, but also allowed Pacific Bell to charge AT&T per-minute switched access charges whenever

AT&T uses the network elements to originate and terminate either interstate or jntrastate long distance

calls. AT&T argues that “subsidy-laden access charges, whatever their arigin or putpose, (do not) have

anything at all to do with Pecific’s cost of providing network elements.” AT&T’s Reply, 6:3-6.
AT&T argues that both the Eighth Citcuit in Caomuotel and the FCC’s Acoess Charge Orde
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explicitly prohibit incumbent LECs from levying interstate access charges in addition to cost-based rate:
for the lease of unbundled network elements. AT&T ergues that the Eighth Circuit's and the FCC':
reasoning is equally applicable to the imposition of intrastate sccess charges. “[The Eighth Circuit anc
the FCC) recognized that § 252(d) limits rates for unbundled elements to the full costs of the facility (anc
its underlying functionalities) and prohibits the assessment of other charges in addition to those cost.
based rates.” AT&T's Motion, 10:18-20. While the state commissions may hsve sole autbority tc
d&enninc the specific pricing methodalogies governing intrastate telecommunications services, the stati
commissions are still bound by general standards as set forth in the Act. Sectian 252, AT&T coatends
prohibits state commissions from allowing incumbents to assess non-cost based charges on the use o
network elements. Whether a charge is levied for interstate or intrastate access, AT&T argues the effec
is the same: to allow for double recovery in violation of the Telco Act. AT&T argues that it is irrelevan
that Jowa Utilities Board decision vacated the FCC regulation prohibiting the levying of intrastate acces
charges because that decision rested solely on jurisdictional grounds.

AT&T's final argument against the imposition of access charges is that these charges contraven
another provision of the Act, § 251(c)3), which allows new entrants to use unbundled network element
without discrimination or impairment. AT&T argues that because Pacific Beli does not pay acces
charges when using its own network 1o provide exchange access, it is piainly discriminatory to requin
AT&T and other competing LECs to pay these charges to use the same network elements to provide th
same exchange access services. For the same reason, the access charges violate a binding FCC rule, 4°
C.FR. § 51.309(a), that bars incumbents from imposing any “limitations, restrictions, or requirement
on requests for, or the use of, unbundled network elements that would impair the ablhty of a requéstin
telecommunications carrier to offer a telecommunications service in the manner the requestin;
telecommunications carrier intends.” AT&T argues that the access charges impair AT&T’s abifity
offer exchange access and long distance service because it has a higher cost than Pacific Bell of providin:
these services,

In their motions for summary judgment, the CPUC and Pacific Bell focus on the imposition o
intrastate access charges only, since they both contend that the issue of interstate access charges is ac
nipe for review. In its reply, Pacific Bell bricfly argues that the CPUC did not exceed its jurisdiction i
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imposing interstate access charges. However, as discussed earlier, AT&T's challenge is not 2
jurisdictional one; AT&T maintains that both the interstate and the intrastate sccess charges violate the
Act’s pricing standard as set forth in § 252, With respect to the merits of the CPUC’s assessment of
§ charges, defendants essentielly advance the samc arguments. First,' citing Jowa Utilities Boacd,
defendants contend that the CPUC has plenary authority to decide the pricing of intrastate services.
Because the Eighth Circuit struck down the FCC’s regulations regarding intrastate access charges,
defendants argue that the CPUC therefore has the authority to impose such charges. Defendants argue
that “[i}n light of the CPUC"s clear suthority to regulste intrastate pricing, this Count should give
deference to the CPUC’s decision governing intrastate access charges.” Pacific Bell's Motion, 22:5-7.

Defendants’ argument misses the mark. The Iowa Lhilities Board decision vacated the FCC
regulations peraining to intrastate pricing solely on jurisdictional grounds; it did not speak to the merits
of these reg;.lla!ions or express any opinion on the validity of imposing intrastate switched access charges.
AT&T does net challenge the CPUC's authority over intrastate pricing matters; rather, AT&T argues
that the levying of access cherges violates the federal standard for pricing unbundled network elements
as set forth in section 252, It is truc that the state commissions bave exclusive jurisdiction to determine
intrastate pricing. However, state commissions are still required to ensure that their decisions comply
with the Act, & matter that the Court will review de hovo.

Defendants next contend that the CPUC's decision to allow access charges in addition to
unbundied network element costs is reasonable and consistent with the Act. In réviewing the arbitrator’s
decision, the CPUC dctermined that access charges have long been used to recover embedded costs
associated with building the network. The CPUC concluded that since the Eighth Circuit had stayed the
FCC regulations prohibiting assessment of these charges, the CPUC was not prohibited fram imposing
them. In their briefs, defendants have expanded on the CPUC's reasoning in its decision, arguing that
the cost model used by the erbitrator would not adequately compensate Pacific Bell for the use of its
system. The switched access charges allow Pacific Bell to recover historical costs, as well as overhead
costs related to providing universal service. Defendants argue that these access charges are cost-based
and therefore allowable under section 252(d)(1). In addition, defendants argue that the Act does not

expressly prohibit the assessment of access charges, and that there is no requirement in the Act that
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incumbents necessarily be fully compensated solely through the unbundled clement prices. According
to defendants, if Pacific Bell were not ellowed 1o levy access charges, Pacific Bell would be under-
compensated and would be placed at a competitive disadvantage. Furthermore, prohibiting Pacific Bell
from levying these charges would adversely affect Pacific Bell’s ability w continue to provide universal
service.

Finally, defendants argue that the access charges are a temporary measure, and s such should
be upheld during the transition to a competitive local exchange market. The agreement is only in effect
for three years, at the end of which time the CPUC will reexamine its holding. Defendants argue that the
instant case is similar to the situation pcesented in Comptel, 117 F.3d 1068 (8th Cir. 1997), where the
court upheld access charpes as an appropriate interim mechanism to help complete the reform of universal
service.

The Court concludes that the CPUC improperly allowed Pacific Bell to assess switched access
charges that arc not based on the “cost . . . of providing . . . the network element.” 47 US.C. §
252(d)(1). The Court is not convinced that the access chirges cover “costs” that Congress intended to
provide for when it drafted section 252. Rather, the Court believes that section 252(d)(1) directs state
commissions to set prices that account only for the specific costs incurred in providing the network
elements, along with a reasonable profit. After reviewing the evidence, the arbitrator in this matter used
Pacific Bell’s cost model as the basis for setting prices, and determined that the model allowed for Pacific
Bell to recoup its costs plus a reasonable profit. The CPUC erred when it allowed for other amounis
to be imposed in addition to these costs. Indeed, the CPUC itself has recognized that the challenged
access charges arc “not a cost-based item and [do] not recover the costs for any specific transport

function.” Re o { r Network _Archit
Develppment of Dominant Carrier Networks, Dec. 95-12-020, 1995 WL 767850, at * § (CPUC Dec.
6. 1995).

Scction 252's pricing standard does not allow for incumbents to assess charges to subsidize
universal service. Indeed, to allow incumbents to continue to Jevy access charges to pay the costs of
providing universal service s counter to the Act’s specific mandate that hidden subsidies for universa!
service be replaced with explicit funding. See 47 U.S.C. § 254(e). This determination is consistent witt
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the Bighth Circuit's decision in Comptal, in which the court found that the assessment of access charges
to subsidize universal sarvice was contrery to section 252's cost-based mandate. See 117 F.3d 1068,
1073-75.

In addition to violating the pricing standards set forth in the AL, the imposition of interstate
access charges is contrary to binding FCC regulations. The FCC's Local Competition Order clearly
prohibits the levying of interstate access charges, finding that these charges allow for double recovery
by incumbent carriers. The Local Competition Order was promulgated on August &, 1996, and wes
effective at the time the CPUC approved the interconnection agreement, and remains in force to this day.
As discussed earlier, the FCC’s rules prohibiting interstate access charges were not overturned by the
Eighth Circuit. Moreover, although not binding oa the CPUC at the time it rendered its decision on the
AT&T/Pacific Bell interconnection agreement, the FCC's Access Charge Order is clear that interstate
charges ar:l ﬁct to be assessed by incumbents on competitars.

Finally, the Court rejects the defendants’ argument that these access charges are similar to the
interim chargesin Comptel, and that therefore the charges are an appropriate transitional measure. The
Comptel court found it significant that the access charges at issue could be collected no later than June
30, 1997, and that the measure lasted for only & nine month period, Unlike the FCC regulations at issue
in Comptel, which were specifically designated as “a temporary transitional mechanism.” the Pacific
Bel/AT&T agreement is in effect for three years, snd by denying AT&T’s request for modification, the
CPUC has corfirmed that it does not intend to modify its holdings. As such, defendants’ argument that
the sccess charges are temporary is unpersuasive.

For the foregoing reasons, the Court concludes that the imposition of sﬁtched access charges
does not comply with the Act’s cost-basad mandate, and therefore this provision is unlawfuyl. The Court
hereby GRANTS AT&T's motion for summary judgment on this issue, and accordingly DENIES the
motions for summary judgment filed by defendants Pacific Bell and the CPUC.

3, Aggregation of End Uscr Yolume to Qualify for Volume Discounts
A. FCC Regulations

The Act imposes on incumbents the duty to “offer for resale at wholesale rates any
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telecommunications service that the carmier provides at retail to subscribers who are not
telecommunications cacriers.” 47 U.S.C. § 251(c)(4)(A). Incumbents arc prohibited from imposing
“unreasonable or discriminatory conditions or limitations™ on the resale of such services, Id at §
251(4XB).
In implementing this scction, the FCC prescribed & general regulation directing that an “incumbent
LEC may impose a restriction [on resale] only if it proves to the state commission that the restriction is
reasonable and nondiscriminatory,” 47 CFR § 51.613(b). In addition, in its Local Competition Order,
“ the FCC determined that the resale requirements of § 251(c)(4) apply to volume-discounted services.
“If a service is sold to cad-users, it is 2 retail service, even if it is priced as a volume-based discount off
the price of another retail service.” Local Competition Order § 951. The FCC recognized that
reasonable restrictions could be placed on the resale of volume-discounted services, and concluded that

“the substance and specificity of rules concerning which discount and promotion restrictions may be

applicd to resellers in marketing their services to end users is a decision best left to state commissions.”
Id. at § 952. However, the FCC specifically concluded as follows:

(T}t is presumptively unreasonable for incumbent LECs to require individual rescller

end users to comply with incumbent LEC high-volume discount minimum u

requirements, so long as the reseller, in sggregate, under the relevant tariff, meets the

minimum level of demand. The Commussion traditionally has not permitted such

restrictions on the resale of volume discount offars. We belicve restrictions on resale

of volume discounts will frequently produce anticompetitive results without sufficient

justification. We, therefore, conclude that such restrictions should be considered

presumptively unreasonable. We note, however, that in calculating the proper
wholesale rate, incumbent LECs may prove that their avoided costs differ when

selling in large volumes.

Id. a1 7953,

‘The !gy_rg. Utlities Bogry decision leR these regulations pertaining to resale of volume-discounted
services untouched, finding that “we have recognized that subsection 251{c)(4)(B) authorizes the
Commission to issue regulations regarding the incumbent LECs’ duty not to prohibit, or impose
unreasonable limitations on, the resale of telecommunications services.” 120 F.3d at 819. The court did
vacate FCC pricing rules that dictated a specific methodology for state PUCs to usc in determining
wholesale rates on the same jurisdictional grounds as described above. However, the court found that

the FCC possessed the authority to promulgate rulcs restricting the sbility of incumbents to circumven
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their resale obligations under the Act.
B. CPUC Decision

{
' The arbitrator’s report setting forth the torms of the interconnection agrecment between AT&T
u and Pacific Bell provided that AT&T “shall receive the same volume discounts from (Pacific Bell] for

services based on its wholesale volume that (Pacific Bell] provides to its retail customers based on theis

Arbitrator's Report, 31, The arbitrator rejected Pacific Bell’s argument that allowing this aggregation

5
6
7§ retail volume withaut regard to the number of customers to which [AT&T) resells such service .. . .~
3
9

would causa substantial reverme loss, finding that this claim is “not cognizable under the Act.™ Id. (citing

10 { Local Competition Order § 953 and 47 CFR § §1.613),
11 The CPUC's decision approving the interconnection agreement overtumed the arbitrator on this
12 } poim, holdi;ag instead that AT&T may only qualify to purchase the volume-discounted services if the enc

13 d users themselves would qualify for the volume discount. The CPUC first concluded tbat nothing in the
14

| Act required that the CPUC find in favor of AT&T on this issue. See CPUC Decision, 8. The CPUC

15 § uoted that § 251(c){4)(B) “imposes s broad duty not to prohibit resele, but permits that a state may
16 || ‘consistent with regulations prescribed by the Commission under this section, prohibit a reseller tha
17 | obtains at wholesale rates a telecommunications service that is available at retail only to a category o;

18 P subscribers from offering such service to a different category of subscribers.” [d, at 8-9 (quoting §
19

20

251(c)(4)(B)). Thus, the CPUC suggested that by prohibiting aggregation, the CPUC was simpl

prohibiting AT&T from selling a telecommumications service that is available at retail “only 1o a categon

I of subscribers” -~ Le. high volume users — to a different category of subscribers — i.e. low volume users
22 As for the FCC regulations, the CPUC noted the following:
23 More broadly, we note that the FCC regulations adopted in 47 C.F.R. Section
24 51.613 explicitly permit restrictions on resale. In particular, 47 CF.R  Section

$1.613(b) states that “an incumbent LEC may impose a restriction only if it proves 1o
the state commission that the restriction is reasonable and nondiscrimunatory.” Oance

again, we find codified in FCC regulation the statutory standsrd that all our decistons
to open local telecommunications markets must meet.

Order [Local Competition C)!'derll that adopts & blanket prohibition on resale
restrictions. The stay of the Eightn Circuit Court squarely limits the ability of the
FCC to impose pricing regulations on intrastate services. Furthermore, the FCC

| ;
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recognized that different resale margins might apply whea e reselis a volume-
discounted service. [Citing Local Competition Ordar :]hZﬁ] ‘We note that the resale
rulcs that we are considenng here deal centrally with the pricing of toll setvices that
are resold to individual customeys. In particular, the issue is not whether the service
may be resold, but whethez the fact that they are resold by a single company should
permit that ﬁo qualify for the discount for which the individual purchasers
could not qualig. is pricing issue falls squarely into our juriddiction.
*r « ¥
To sum up, there is no statutory or regulatory basis that compels the arbitrator
o jettison our current regulatory structure, which imposes only those resale
restrictions that we find reasonable. Morcover, the FCC's requirement for
issible resale restrictions — that a state find the specific resale limitations to be
th reasonable and nondiscriminatory — is the standard for California review of all
taniffs, including resale provisions. (Public Utilities Code 453(a)). We find no new
federal requirement that would compel us to further alter our resale policies, that,
consonant with the Act, contain ocaly 2 minimum of resale restrictions.

Id, at 5-10.

AT&T contends that the CPUC’s decision is contrary to several interrelated provisions of the Ac
as well as the FCC's Local Competition Order. For the reasons set out below, the Court concludes the
the CPUC applied the incorrect standard when deciding the “reasonableness™ of the resale restriction:
As such, the Court finds it unnecessary to reach AT&T’s statutory arguments.’ |

AT&T argues that the CPUC’s decision flatly contradicts the FCC's Local Competition Order
and that the CPUC ignored these regulations when issuing its decision. AT&T argues that the CPUC”
contention that resale restrictions are a matter of the state's pricing autherity is incorrect, as the Ac
makes clear that the determination whether resale restrictions on categories of customers are reasonabl
is a subject for regulation by the FCC. Section 251(c)(4)(B) provides in relevant part:

[A] State commission may, consistent with regulations prescribed by the [ECC}

telecomm:micnﬁons ser]:n!g:lt:gt i: nvr:isi:lgle: at&rl:ttaﬂo:;la;ntz na:atc“;apx;&;?:ub;tt?ber:

from offering such service to a different category of subscribers.

47 U.S.C. § 251(cX{4)B) (emphasis added). The Court agrees, finding that the FCC has jurisdictio.
to promulgate rules regarding restrictions on resale of telecommunications services, and that an

indication to the contrary in the CPUC's decision is incorrect.

" The Count notes, however, that the FCC's Local Competition Order, which provides th:
resale restrictions on volume-discounted services are *presumptively unreasopable,” suggests th

there are limited circumstances under which these restrictions may be justified under the Act.
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The parties disagree on what standard governs the imposition of restrictions on resale. AT&T
f contends that the FCC's Local Competition Order controls, and that therefore resale restrictions on
volume discounted services are “presumptively unreasonable” in accordance with § 953. In contrast,
defendants argue that the proper standard is contained jn 47 C.F.R. § 51.613(b), which provides that “an
incumbent LBC may impose a restriction only if it proves to the state commission that the restiction is
trcasonable and nondiscriminatory ™ Defendants argue that the FCC’s Local Competition Order is not
binding on the CPUC because 1t was not codified in the Code of Federal Regulations.

The Court concludes that the FCC's Local Competition Order is enforceable and binding on the
CPUC. The FCC is empowered to announce its rulings by order rather than codified regulation, and its
P‘ orders have the full force and effect of law. Ses Wilson v, AR, Belo Corp,, 87 F.3d 393, 397-98 ($th
Cir. 1996). Moreover, with regard to the Local Competition Order specifically, the Eighth Cirauit m
Jowa Utilities Bosrd, 120 F.3d 753, 803 (8th Cir. 1997), found that the order constituted 2 “final® action
!1 by FCC, and that therefore the marter was ripe for review by the court. Sioce the Eighth Circun did not
vacate any of the FCC's regulations conceming restrictions on resale contained in the Local Competition
Order. thesc regulations are enforceable and binding on the CPUC.,

AT&T argues that although the CPUC's decision cites § 953 of the Local Competition Order,
the CPUC does not address the FCC’s “presumptively unreasonable” standard, focussing instead only
on whether the restriction was “reasonable” and “nondiscriminatory.” Additionally, AT&T argues that
Pacific Bell did not made the requisite showing to overcome the FCC's presurnption of
“unreasonebleness;” according to AT&T, in order to rebut the “presumption of unressonableness,”
| Pacific Bell was required to show that their avoided costs differ when selling in large volumes. See Loca
Competition Order § 953.

Defendants respond that the CPUC’s restrictions on resale are tenable because they comply with
T 952 of the Local Competition Order, which provides that “there may be reasonable restrictions on
promotions and discounts.” Defendants also rely heavily on § 952's statement that the “substance and
specificity of riles concerning which discount and promeotion restrictions may be applied to reszllers in
marketing their services to end-users is a decision best left to state commissions.” Defeadants ergue that
h the CPUC carefully considered evidence on the issue of imposing restrictions on resale and found tha
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such restrictions were reasonable.

Defendants’ reeding of the Local Competition Order is too selective. It is true that the ECC
recognized that “reasonabie™ restrictions could be placed on promotions and discounts, and that generally
these matters were best left to the state commissions for determination. However, in the next paragraph,
the FCC set forth its specific findings that resale restrictions on volume discount offerings were
“presumptively unreasonable.” Defendants focus on § 952's general language regarding “reasonable
restrictions,” while ignoring § 953's much more specific language dealing with the issue presented in the
instamt case: resale restrictions en volume discounted services. For these reasons, the Court finds that
4 953's “presumption of unreasonableness” is the controlling standard. _

Defendants alternatively argue that the CPUC discussed, and rejected, arguments advanced by
another competitor based on the “presumptively unreasonable™ language contained in § 953. Prior to
issuing its c;pirxion on the AT&T/Pacific Bell interconnection agreement, the CPUC solicited comments
from numerous telecommunications companies. One company, ICG Telecom Group, Inc., argued in
favor of n!lowing aggregation on the ground that loss of revenue to incumbents was not sufficient to
“rebut the presumption of uareasonablesess.” The CPUC rejected ICG's arguments, conciuding that
ICG's approach would result in substantial revenue losses to Pacific Bell and that permitting resale would
remove any incentive by Pacific Bell to offer discounts to its large volume customers, thereby running
counter to the pro-competitive goals of the Act. Defendants argue that by considering and rejecting
ICG's arguments in favor of aggregation, the CPUC evidenced its awareness of § 953's standard.

The Court concludes that the CPUC’s decision is ambiguous as to whethec the CPUC believed
that it was bound by § 953, and that even if the CPUC did not “ignore™ § 953, the CPUC did not apply
1 953 correctly. Although the CPUC rejected ICG's arguments rebutting the *presumption of
unrcasonableness,” in the section of the decision setting forth the CPUC’s conclusians, the CPUC
mentions only the “reasoneble” and “nondiscriminatory” standard contained in 47 C.FR. § 51.613(b).
The CPUC never addressed the language of § 953, and never found that Pacific Bell had rebutied the
presumption of unreasonablasess set forth in § 953,

Moreover, assuming arguendo that the CPUC understood that § 953 governed, the Court find:
that the CPUC susapplied that section. The CPUC decision states that Pacific Bell advanced thres
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arguments in support of its position: (1) aggregation would jeopardize Pacific Bell's financial stability
and cause substantial revenue foss; (2) aggregation would remove any incentive by Pacific Bell to offer
discounts to large volume custorriers, therefore producing an anti-competitive result; and (3) additiona;
resale requirements are inconsistent with a recent decision by the CPUC. ' Seg CPUC Decision, 7-9. The
first two arguments were considered by the FCC in connection with the FCC’s local competitior
proceedings, &nd the FCC nevertheless determined that resale restrictions on volume discount offering:
were “presumptively unreasonable.” See Local Competition Order, §§ 940-47. The third rationale -
the existence of a prior CPUC decision ~ does not provide a valid basis for overcoming the presumptior
against resale restrictions. ‘

In sum, the Court concludes that the FCC's Local Competiion Order, including § 953, i:
enforceable and therefore binding on the CPUC,; it is unclear whether the CPUC recognized that § 953"
“prcsumpt:-ion of unrcasonableness™ regarding restrictions on resale of volume discounted offering:
applicd in the instant case; and fipally, even if the CPUC recognized the applicability of § 953, the
CPUC misapplicd that standard. As a result, the CPUC’s action on this provision, which overturned th
arbitrator's detcrmination, is vacated and the arbitrator’s determination — j.e., that that AT&T “shal
receive the same volune discounts from [Pacific Bell] for services based on its wholesale volume tha
[Pacific Bell] provides to its retail customers based on their retail volume without regard to the numbe
of customers to which [AT&T] resells such service ... ", Arbitrator’s Report, 31 - is reinstated.

However, since § 953 recognizes there are situations in which incumbents can suceessfully rebu
the presumption of unreasonableness that attaches to aggregation restrictions on resale, Pacific Bell mer

seek modification from the CPUC by presenting such evidence and the CPUC may evaluate sucl
cvidence in accordance with § 953.

i
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CONCLUSION
For the foregoing reasons and good cause shown, the Court hereby GRANTS AT&T's motion

for summary judgment and DENIES the motions for surmmary judgment filed by defendans Parific Belj
and the CPUC. *

IT IS SO ORDERED.

Dated: May 11, 1958 %—ﬁk M:

SUSAN ILLSTON
Unired States District Judge
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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
RICHMOND DIVISION

GTE SOUTH INCORPORATED,
Plaintift.

V.

THEODORE V. MORRISON, JR.; HULLIHEN
W[I.IJMMOORE.-ALCIJNTDN
MILLER; (in Their Official
Commd&thﬁnnSmCapm
Commission)

aad Civil Action Number 3:97CV493

COX FIBERNET COMMERCIAL SERVICES,
INC.,

.and
MCI TELECOMMUNICATIONS
CORPORATION; aad MCIMETRO ACCESS
TRANSMISSION SERVICES INC.,

and

AT&T COMMUNICATIONS OF VIRGINIA,
INC,,

Defendants.

] FINAL ORDER
THIS MATTER comes before the Cout on cross motions for summary judgment
pursuant to Rule 56 of the Federal Rules of Civil Procedure. Esch party to this action has moved
for summary judgment o its behalf. For the reasons stated in the sccompanying Memorandum
Opinion, the Court GRANTS summary judgment for Theodore V. Morrisoq, Jr.; Hullibent
Willixms Moore; snd L Cliston Miller who have becn sucd in their official capacity as

SCHEDULE 16




Commissiooers of the Virginia State Corporation Commission (“SCC™). The Court FINDS that
the MECFR pricing methodalogy violates the Telecommunications Act of 1996, P.L. 104-104,
110 Stat. 36 (1996). The COURT fiarther FINDS that 47 U.S.C. § 251(dX1) is best read to
exclude histotical costs. GTE's taking claim is not ripe for adjudication aad is bereby
DISMISSED WITHOUT PREJUDICE. Similarly, the Court DISMISSES Count If(A) of the
Complsint WITHOUT PREJUDICE. The Court DIRECTS implementation of the
Intercomection Agreement as appeoved by the SCC.

Let the Clerk send & copy of this Order o all counge! of recocd.

And it is 8O ORDERED.

MAY 19 1398
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT QF VIRGINIA
RICHMOND DIVISION

e

GTE SOUTH INCORPORATED,

i L L
. Plaintil. ﬁﬁ mliﬂ!
\2 : | MAM

THEODORE V. MORRISON, JR_; HULLIHEN
WILLIAMS MOORE; and I. CLINTON
MILLER; (In Their Official Capacities a3
Commissicners of the Virginis State Carporstion
Corunission)

ad Civil Action Number 3:97CV4393
COX FIBERNET COMMERCIAL SERVICES,
INC,, -
© ad

MC1 TELECOMMUNICATIONS
CORPORATION; sd MCIMETRO ACCESS
TRANSMISSION SERVICES INC.,

aod
AT&T COMMUNICATIONS OF VIRGINIA,
mc'o i

Defendants,

MEMORANDUM OPINION
ﬂmmmwmhwnmmﬁrmﬂﬁgmmm
to Rule 56 of the Federal Rules of Civil Procedure. Each party w this action has moved for
summary judgmant oq its bebalf. For the ressons stated below, the Court GRANTS summary
judgment for Theodare V. Morrison, Jr.; Hullihen Williams Moore; and I, Clinton Miller who have

been sued in their afficial capacity as Comenissioners of the Virginia State Corporation Conunission




(“SCC™). The Court DIRECTS implementation of the Intercommection Agresment as approved by
the SCC.
INTRODUCTION

The Telecommunications Act of 1996 is “an A<t to promots competition and reduce
regulation in order 0 secure lower prices aod higher quality services for Amexican
Wmmdmhupddqﬁymu!otmmmm
technologies.” Telecommunications Act of 1996, MPL 104-104, 110 Stat. 56 (1996).
Congress endeavored o deconstruct the previous regulatory regime which granted seven Regional
nmwwcm.mwbmwummomm
Judgement scitlement! To achicve this end, Congress developed & famewark to promote
competition in the Jocal tefephone markets snd implemented it through the Tolecormumications Act
of 1996, Pub. L. No. 164-104. 110 Stat. 56 (1996)"the 1996 Act™).

The 1996 Act prescribes three interrelated methods & pew entrant may use 10 compete in the
local market. First, a new entrant may interconnect its own facilities and equipment with the local
exchange carrier’s network. Soe 47 US.C. § 251(cX2). Next, the new extrant may puy the local
exchange carrier for unbundled network elements which include the fasility or equipment used t6
provide selecommunications service. Seg 47 U.S.C. § 251(c)(3); 47 US.C. § 153(29). As a third

"Sex United Stagex v, ATAT, 552 F. Supp. 131 (D.D.C. 1952), aff'd 460 U.S. 1001 (1583). Prior
t0 1974, AT&T domingtad both the local and long-distance markets. The Department of Justios brought an
axtitrest suit sgainst ATRT which resuited in the Modification of Final Judpoent ("MFT™) settlement See
id The MFI settioment roquired ATAT 1o withdraw or divest from the local phone market but allowed
AT&T to ocmtipue its loag distence services and telephons equiptent manufectaring plants. Seo HLR. Rep.
Na. 104-204, &2 4349 (1996). AT&T s withdrawal from the locst market led 1o the creaticn of the RBOC.
The Telecommunications Act of 1996 combines the RBOCs with other Jocal seiephone providers such as
GTE and refurs to thera collectively a8 incambent local exchenge carriers ("TLECS™).
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alternative, 2 Dew eatrant may puchasc &t whoksale mies from the local camier “sny
telecommunications service the loca! carrier provides at retail to subscribers who are not
telecommunications cariers.” 47 US.C. § 251(c)4).

To facilitate this process, the 1996 Act provides procedures for negotiation, arbitration and
approval of agreements between the local exchange carrier and the new entrant. Scg, genenally, 47
USC. § 252 Mwmmﬂynfumdwulhemmﬁmm may be
mwmmﬁmmumm Once the parties reach
an inferocnnection sgreement, the siate commixsion shall approve or reject the agreement. Seg 47
US.C. § 252{c). Should the stats commission decline to consider the agreement or £ail to render a
disposition within ninety days afler its submission, the Federal Communications Commission
(“FCC™) may spprove or reject the agreement. See 47 U.S.C. § 252(e)(4)«(5). When the state
commmission has made & determination et § 252, sy party aggricved by that determination may
bring an sction in Federal district court. 47 US.C. § 252(e)6).

FACTUAL BACKOROUND

Cox Fibernet Sexvice, Inc. (“Cox™), pursusnt to § 252(a) of the Act, initisted negotiations
with GTE for interconnection of telecommunications networks and the purchase of unbundied
network elements ("UNEs™).? These negotistions proved unsuccessful in many respects; therefore
Cax petitioned the SCC to wrbitste the wresolved issues witi GTE. See 47 U.S.C. § 252(b). The
SCC docketed the matier and consolidated this arbitration with relevant aspects of three additional
failed negotiations invoiving GTE. These additional negotiations included sbitration of unresolved

¥Cax is & Iacility-beved competitor which means that Cox has installed its own switches, fiber-optic
cables and other talephone network equipment.
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issues with AT&T of Virginia ("AT&T™), MCI Telecommunicstions Corporation (“MCI™) and
Sprint Communications Cowmparty LP. (“Sprint™)? GTE and Cox evenually reached an agreement
spproved by the SOC; however, GTE maintains that this agrestent sets peices for access o its UNEs
and customer services al 8 tute considerably jower than its actual costs. Consequently, GTE brings
this action pursuant to section 252(eX6) of the 1996 Act to challenge final arbitration determinations
madebybeSCC.

" The SOC reachnd these final desemminations after am organized and dellbersie process. The
SCC cunducted hearings in two phases, & pricing phase and 2 no-peiciog phase. Each phese
proceeded as 8 panel conisting of a designeted witness or witnesses for esch pacty and the SCC
and recciving responses from other paned members. Onoe this poriod of cross exumination
cancluded, each party and the SCC Steff rade closing remurks. Througkout this process, the SCC

The first phuse focused oa pricing {ssues and elicited comments on policy, economics, cost
and pricing from sixtecn witnesses. The SCC procerdings began ca November 19, 1996 and
continued for six days, The second phase cenfered oz non-gricing issues such as combining netwock
elernenty, services required to make svallsble af resade and GTE’s duty to provids collocation. This
besring began cu Decetber 2, 1996 and continued for four days. Combined, the administrative

record of these proceedings inctude thousands of pages of transcripts, exhibits, preparcd testimony
and cost studies

ISprint is not & party wo this sction.




Subsequent to these proceedings, the SCC issued its orders resolving the matters in dispute,
On December 11, 1996, the SCC issued its Ocder Resolviag Rates for Unbundled Network Elements
and Iterconnecticn, Wholesale Discownt fixr Services Available for Retail and Other Matters, PUC
9600117; PUCS601 18; PUC 960124 xnd PUC 960131 (“Consolidated Order”). Later, on December
16, 1996, the SCC issued its Order Resolving Nea-Pricing Issves and Requiring Filing of
Interconnection Agreement, PUC 960118 (“Cox Order”), The SCC found, in part, that GTE based
mmmm«mﬁmuwbwmm Rec. p.
29443 (Consolidstod Order, p3%; Rec., pp. 1202-03 (Suff Repart-Wholesale, pp.4-5). The Record
further indicated that GTE's cost study for network clements and interconnection Iacked supporting
duta fiox toodeling assanptions. Id , p. 1151. GTE's cost study also contained “userdefined inputs®
which did not permit independent esting. kd-, pp. 115158, Onoe comsidered in the context of the
criticism of the alternative models, the SCC deckined o 96t permanent prices oa incomplete data.
Instead, the SCC set intetim prices pending receipt of additional information. Rec. pp. 29444-4$ and
pp. 29450-51.

After the arbitration, GTE and Cox signed an interconnection agreement (the “Agreement™)
documenting the prices &ad other terms resalved through arbitration and negotistion. By Order
extered May 30, 1997, the SOC approved the Agreement. GTE challenges certain provisioas of this
Agreoment xs violative of the sections 251 sud 252 of the 1996 Act and spplicable FCC regulations.
Sex 47 US.C. §§ 252eX6) and (eX2Xb)urtercomection sgreements must comply with FCC
regulatioas).




Jursoicion anD Vexye

The Cowt has jurisdiction over this mater pursuant W 47 U.S.C. § 252(e)6) snd 28 US.C.

661331 and 1337,

" Venue is proper in this District pursusat 1o 28 U.S.C. § 1391(b) and (¢). A significant
portion of GTE's property is located in the Eastern District of Virginia. Defendants Morrison,
Moore aad Miller reside in the Bastem District of Virginia. Cox’s registered agent s located in
Richmond, Virginie rmny.awmdh@uﬂmmﬁuwwdm
occurred in Richmond, Vicginta, Vezue is proper in this division prrsumt to Rule 3 of the Local
mmmwmmmmmawﬁ;

STAKDARD OF REVIEW
Sunuary judgroent is proper if, viewed in te light most Sxvorable to the noomoving party,
“ibe pleadings, depositions, answers to interrogatories, snd admissions on fils, together with the
affidavita, if ary, show that theve is no gesuine issue a8 1o any material Sact and that fhe moving
party is entitied to judgment a1 a matter of law.” Fed. R Civ. P. 56(c) segnlsg Romy,
Communications Sgteflite Corp,, 759 F.2d 358, 364 (4 Cix. 1925). The essence of the inquiry that
the court roust make is “whether the evidenoe presents s sufficient disagreement to require
subxnission o the jury or whether it is 30 one-sided that ooe party must prevail as & matter of law.”
Anderson v, Liberty Lobby, Ing, 477 U.S. 242, 251-52, 106 S, CL. 2505, 2512 (1986).
Scorg OF Review
Sinoe 47 U5.C. § 252(eX6) does not set forth the standard, provedure of scope of judicial
review, this Court shall lack to controlling precedent to determine the scope of review. In United
Siatzx v, Cazio Bianchizod Ca, 373 US. 709, 715 (1963), the Supreme Court beld that the « federal
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stafistory provision calling for Sederal judicial review which fails 1o indicate the standards to be used
or procedures to be followed timits federal judicial review to the administrative record and profubits
" - de nowe proceedings. Ses also, Smith v, Chater, 99 F.3d 635, 638 (4th Cir. 1996); United Staes v,
As.mmes: F.2d 231, 236 (4t Cir. 1931).
A. Standard of Review for Eactual Eindings
Qmma-mgmaﬁwmmamﬁmzmm
sball ... bold unlawhil and st aside agency action, fadings, s conclusions fousd 10 be . .
acbitracy, capricious, aa abuse of discretian, or otherwise a0t In accordsnoe with Iaw.™ § US.C. §
T06C2)AY; e alse Clik v, Alcxander, 85 F.3d 146, 151-52 (4th Chr. 1996)(looking o the APA snd
spplying a federal standard of review where relevant federa] sixtute coatsined no explicit standard

_ d, 794 F24 1339, 1342 (8
Cir. 1986)Xptoper 1 fook 1o the APA aod apply the asbitery and capricions siandard where statute
did not defion the type of review).
ummhmd:.mwdmmmuuwmommw
factors suppart that decision and whether the agency has made & cleas error of judgment. Gitiznns
1o Preserve Overtan Paxk, Ing. v, Yolpe, 401 U.S. 402, 416 (1971). A court may only upbold
agercy actions o the basls sriculsted by the agency itself. Se Motor Vehicle Més, Asy'n. v, State
Excn Mg, 463 U.S. 29, 50 (1983). Therefre, & court must find # razional connection between the
facts found sod the decision readered. 14, at 43.
B. Standand of Review {or Legal Determinations
The federal district court must determine whether state comumission statements and

agreements meet the requirements of section 251 of the 1996 Act. 47 US.C. § 252(eX6). While
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courts may grunt a tovel of deference to a federul agency s interpretation of federal law, the same
docs not apply to state conumissions. See Riter v, Cegi] County Office of Hous, & Comm, Dev, 33
F.3d 323, 327-28 (4th Cir. 1994)(granting some deference to the state agency's legal interpretation
of&d@hwmmmmmmwbmmdwwwwof
Hmummmxmummgmamws
nm'prmﬂonoﬂb lMAslucuuimmd:fndaﬂhw Id 328
issues Brrort THE Counr

The issues presexded in the case at ber £l under one of two cxtegories. First, the Cowt tmust
examine the consigteacy between the SCC's pricing determinations xad the 1996 Act. The issaes
relxted to this category include the wholesale discount rate, the uw of the forwand looking cost
methodology and GTE's Taking claim, The second category relstes to the effect of binding FCC
Regulations on GTE's noo-pricing chims. Within this clsim are issucs relating to the retuadling
of network elements % cvade resale provisions, ordering GTE to il at wholesale prices yervices
beyond the scop of 47 US.C. !ﬁl(ch)udmﬂegedmhwfhlmﬁmoﬁb&tymmﬁdo

coliocation. The Count shall address these issues in tum.

Given its reservations on sctting permancnt prices without commplete data, the SCC set interim
prices pending receipt of additional information. R. pp29444-45 (intesiom wholesale discount), and
Pp- 29450-31 (iamterim prices for unbundicd clements). GTE has not shown that the SCC errenecusly
interpreted the 1996 Act.  As poled sbove, the arguments presented in the cross motions for
sucxnary judgment focus oa the wholesale discount rate ses by the SCC, the forward-looking cost




reethodology adopted by the SCC, and the “taking™ of UTE's property without just compensation.

(1) Coumt I{A): Whotesale Price of Services for Resale

Section 252(d)(3) provides a fonmula for calculating wholesale rates. “A State commission
shsll determine wholesale rates on the basis of retail mics charge{d] to subwcribers for the
telecommunications services requested, excluding the portion thereof sttributable to sny marketing,
unm;omndmhummawmummwmmwmrnusng
252(&Y0). GTE challcuges the SOC determination of the wholesae discount rate og three grounds
witich the Court shall review under the acbitrary or capricious stendard. First, GTE claims that the
SCC falacly assumed that it would exit the retadl market completely to actting the wholcsale discomt
nate, Second, GTE npues thet the SCC committed legsl enror in rejecting GTE's evidence of actual
wmmmlwﬁmw:ra}bdmhﬁmﬁmm“u&umw& noT
GTE specific. rmi,mmumsocmbymumamm&
different sesvices. GTE's sgvmenty arc without mezit. The SCC's offoet to reach the wholesale
discount rete was well thought out with § 252(d)3) firmly in mind.

(a) False Assumptioas Regarding GTE"s Cantinned Participation in the Market

The SCC properly appliod the “wholesale caly” construct. The SOC used the model 10
ideatify ressoaably avoided costs a3 it perising to GTE's provision of wholesale services. This is
cxsential inasanxch 23 GTE offers telephooe services at setail and wholesale, OTE'3 cost of services
sssociated with the provision of retail services should ot be uzed 10 establish the wholesale disoount
e, muuymmmwmmwummwmuomwm@h
coxt for the same. The “wholenale only” model propesdy cavisions this paradigim: otherwise,
wholesale purchasers would be foroed to subsidize GTE's retail services in violation of § 252(d)(3).

9




Such an antl-competitive subsidy would not comport with the goal of the 1996 Act to increase
competition in local markess.

The SCC calculation of the wholesale discount rate was not arbitrary and capeicious. In its
Consolidated Order, the SCC explains the process by which it calculased the 20.6% discount when
OTE provides directory assistance and call completion services and the 23.4% discount when GTE
docs not fenish thoss services. The SCC Stff examinsd GTE's expense categoriesto determine
which categories would be eliminated. Rec. pp. P-329-32, 357-40(&-3 Report—Wholesale, pp. 7.9,
15-18). The SCC reviewed its Staff findings and methodology and made sdfustments where
sprropriate. Rec. 5432-34; Consolideted Order, pp. 4-6. The Record and the Consolidated Order
indicates a reasomed and reasoumble approach to setting the wholesale discount rata,

(b) Legal Error in Rejecting GTE's Evidence of Actoal Costs -

The 1996 Act does oot equive. the SCC 10 sooept tho inccambent local exchango carier’s ost
stody. Instead, the 1996 Act permits the SCC to arbitrats the matters submirted fix its contideration.
A haltmark of effective arbitration involves evaluation and circulation of relevant information. As
_whitratos, the SCC was under no obligstion % accept GTE's evidence. The Record revesls the
SCC’s carefully consideration of competing facts and its reasoned selection of the best data.

The SCC properly relied on “data that is Virginia specific or at least taifored for Vinginia "
Rec. 5431; Consolidaied Order, p. 3. A3 8 state commission, the SCC should attend to setting rates
which reflect costs associated with providing wholesale service in Virginia. Indeed, focus on
Virginia specific Information minimizes the potential for distortions. S¢2 GTE Mem. Tab 3, p. 183,
mmsmmum.uwm.mm.xvmm
information. Stff member and witness, M. Cody, used Virginia-specific data for every other
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m:pummmfotwlﬁch‘itwwﬁhbk. SCC Mem. in Opposition, p. 20 (citing Rec. pp. 1408-
12, 1455 (SCC Staff Witness Cody); Rev., pp. P-357 (Attachment 9 10 Saff Report—Wholesale):
Rex., p. 1203; Rec. pp. 1390-91 (AT&T witness Dionne){criticizing GTE's use of nationwide data)).
Moreaver, all pasties except GTE wsed GTE Virginia specific data submitted o the FCC to calculate
avoided cost. When pecessary, SCC Staff secured additional informatioa directly from GTE. Rec.
17266; Tr. (Novezuber 19, 1996) at 181 (Cody (Sta}). To the extent GTE'S cost study did noe
peovide Virginia specific infomation, the SCC property isregarded that infoemation where specific
infocmation was svaitable,

1o all other respecty, the Recond offers ansple evidence to support SCC determinations. To
reach its conchnsions, the SCC juxtzposed all of the information and studies the parties and its éwn
stafY presented. MWNM«W&MMM&WM
anotber, the SCC's Order indicatos a reasoned approech to calculating the wholesale discount rate.
The SCC explaing, “As u result of treating all the scoouts a¢ indicated above, we calculats the
wholesale discount by placing the total svoidable costs in the numerstor and dividing by «
Wm«mmwmmmbumr Ree,
5435; Coasolidated Order, . 7.¢ Tho SCC"s decision to rely on Virginia specific informmation, which
mﬂtedhtwfwmsmm,mmuﬁmndupdm

(¢) Refusing to Set Different Prices for Different Services

Wmdﬁmmmywmsmmmm‘mmhy
costs” bocauge there is 00 stahutory besls 0 sccount for these costs. Moreover, thess costs ary analogons to
fmraﬂuwhhhthwddmﬂhwlcbmhgdfeaumﬁ&nbbu!m.
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The 1996 Act neither forbids nor mandstes setting the wholesale discount ca a “scrvice-by-
service™ basis. GTE has failed 10 cite any controlling case law which would indicate otherwise.

~ . Moreover, even GTE proposed a single discount rate in conmex-tion with its “nvodified™ cost ammlysis,

Rec. 17230-31; Tr. (Nov. 19, 1996) a2 185-186 (Wellomeyer (GTE)). As ooted sbove, ibe SCC
mmm.mmommmmmmmwmm
tndZM%whmGTE;ioawt. Rec. 5435; Consolidsted Order, p. 7. While the SCC did not set
mm.wwm'mmmpﬁmammnmmmofu
SCC’s contideration of factors which would warrent wparato tates. The Record indicates no SCC
peodisposition ageinst setting the wholesats discount rate og & “yervice-by-service™ besis, In sum,
23 Jong es the wholesale disoount rate or rates are ot in conffict with the policy beind the 1996 Act,
the SCC could use a besis other than “service-by-service™ o mrive at the discount rate. The Court
GRANTS ruzmmary jodgment for the SCC on the issue of the whoseasle discount rate becamse the
Couwrt finds that the SCC did not act in an arbitrary of capricions manaer in reaching the mates. The
Court has reviewed and now AFFIRMS the SCC's determinations.

(2) Count KB)J)-Forward Looking Cost Methodalogy

The State commisston shall determine pricing standards for interconnection and petwark
cloment charges which sre just and reasonabie. 47 US.C. § 252(dX1). This section further provides
that the rate shall be based on the cost of providing the interconnection of network element, be
nondiscriminatory and may include a reasooabls profit. 47 US.C. § 251(AX1XA)B). GTE
challeages the use of forward-looking costs for three reasons. First, GTE coutends the Hatfald.
based prices do not compensate GTE for ity incremental costs. Next, GTE wrgues that SCC Staff
adjustiments o the Hatfield-based moded fall to comect “fatal flaws™ within the model. Firally, GTE
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alleges that the SCC friled 10 sccount for ity kistorical costs in violation of the 1996 Act. As
discussed below, GTE's arguments are without merit.

(») Procedurally Abandoned Claims

Tommmjwammm&wmumm&nmphhu
otherwise, they are deertiod sbandoned. See Resphution Trust Com, v, Dunmar Corp,, 43 F.3d 537,
§99 (11th Cir. 1995Xinteral citations omitted). The Court is under no obligation to fathom all the
pﬁmmmonmmmmmmn 14 Rather, th obligation
falls on the party moving for summary jedgment. 1d. GTE haa failed to assert ceptain cleims which
the Court shall consider abendoned. Specifically, GTE has failed to assert or offer any srgument
supporting summary judgment for the following claims: Count KC): Price of Transport and
Termination; Count I{D): Price of Additional Features end Functions; Count I(E): Noo-recuring
Charges; Count KF): End-User Surcharge; Count I{G): Prics of Interim Number Portability; Count
1(H): Price of Collocation; Count KT): Price of Access to Poles, Ducts, Canduits and Rights of Way.
Similarly, GTE bas defirulted on certain claims within the remaining counts. These include in Comt
LA), TY96(c), (¢} (0 Count I(B), 11100, 100(b), 100(c), 100(s)~(g), 100(i), 102. The Court
GRANTS suamary judgment for the Defendants on these clalms,

(b) The Hatfieid Brsed Model or HAI Mode?

’ﬂn&mhMpﬁMd\hMﬂmwm&Mmhw
performs telecommunicstions consuking. The staff of Hatfield Associates, Inc. whio were actively iavolved
in developing the Hutfield Model bave formed 3 successor firm, HA! Consulting, Inc.(“HAI™), which
coatinoes to improve xod cpgrads the Hatfield Model. The model is now named the HAI Model. HAL
Modal, Relesse 5.0n, Model Description (Fobroacy 2, 1998), p. L n L.
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fnitially, the Hatfield Mods} caiculated the Total Service Long Rua Incremeata! Cost for
basic local telcphone service, Utilizing the “greenficid™ methodology, this mode} assumed all
netwock facilitics would be built withou coasideration of the locstion of existing wire centers. 1Al
\ater compared its model to 3 model developed by MCZ, NYNEX, Sprint and US West called the
Benchmark Cost Model and-incorporated certain Joop investment data. These adjustments replaced
m'-wdmﬁmuwm-mmamwmm
ceoters would remaia Lo their curreas Socations. 1n 1996, HAT further expanded the HAT Model 1
estimate the costy of UNEs based oa forward-jooking econocnis costt, HAI submitied its madel 1o
the FCC wiich the FCC placed iuto the rocord of CC-Docket No, 9643 to essist it in determining
the forwerd-Jooking economic costs of waiversal service. Sog FAI Model, Release 5.0s, Modsl
Description (February 2, 1998), Appendix A, p.L. In i subsequent onders, the FOC adopted &
mmwmémﬂouammmwwmmmma
consisteat with the methodology of the HAI Model. Both, AT&T snd MCI reficd o the HAI Mode]
o calculste prices for unbunded network elements in cases pending before state commissions
including Virginia's State Corporation Commission. |

In eddition 1o the HAI Model, the SOC commidered two sdditional siteroatives. GTE
submittnd 2 TELRIC model which utilized a Market deterrmined Efficient Componznt Pricing Rule
(“M-ECPR") methodology. The SOC also considered its Staff model which was based an the HAI
Model but offered certain modifications %o account for perocived weaknesses in the HAI Mode!l, The

5CC found the evidence presented by advocates of cach model insufficient to choose cither and
adopted tts Stafl's modified model. Consolidsted Order, p. 10; Rec. 5438,
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The Cot reviews the SCC's decision under the arbitrary snd capricioas standard apd finds
no violation, According to its Consolidated Order, GTE failed to heed requests for access to its
model. Consolidated Order, p.8; Rec. 5436, The pestics snd the Commission Staff sought “to
determine the reasonablencss or validity of its assumptions and inprats, of to run it with revised input
data and aswnptions.” [d: at 9, Reo. 5437, Unable to do so, the model was labeled & “black box™
because its operation and assumptions could not be tested or effectively challenged by others. Id.
T8 Coasolidased Ordec frther indicates thet the §CC coniiderod the parties’ respective erticixms
before detepnining the appliceble model. 1d. o 10, Rec. 5438, 1ndeed, the meritorious criticisms
of each proffered mode! and the limited record in the proceeding suppasted the emergence of the
SﬂMuWMWWM&MMM’E

Mﬂdhkﬂm@ﬁ@hmm’:mﬁu GTE further
challenges the adoption of the Staff adjuated HAI model. GTE highlights certsin “Setal frwa”™ based
on the il factors® and wssert that the moded violates the 1996 Act becuuse it is not compensatory.
GTE cites the SCC's fallure to explain its reasons for not modifying the Staff besed model a3
arbitrary and cagicious. These criticisms and challenges are most relevant to the proceedings for
developing a pettmanent Tite,

Noactheless, the SCC's decision 10 adopt the modified HAI model as presented by its Staff
was not asbitrary mnd cagriciows. Section 252(b)4)(c) imposed a ninety day deadline to resoive the
unresolved issues pertaining to the vabundied netwark element wnd the imerconnection prices. The
Consolidated Order indicates due consideration of GTE and the defendants’ criticism. The SCC

Fill Factors™ are te proportion of & telecommunications device which is actually in use.
s




notes, “{TThe models prescnted cach have flaws, and there was limited time and opportanity for
analysis and possible modification of the models by the parties, the Staff, and the Commission.®
. Consolideted Order, p. 11; Rec. 5439. The SCC properly balanced the interests of the purtiey and
the 1996 Act's time constraints when setting the interim prices.
Gﬁ‘saﬁc@ofﬁnﬁﬂm&dmhmﬁwhmmhmfm
WMMMMSCCW“Mh&QMMﬂ:SW:
anubmdmmwdmswm@bcm%d&iﬁmm
is oot an gpproval of the Hatfield model for parposes of detenmining permanent rates,” Consolidated
Order, p. 11; Rec. 5439. The SCC bes uot fixecioed the spplication of other cost models provided
GTE and all other purtics “make their models readily svailsble 10 the partics to operate snd {nclude
Virginds-specific data 10 the extent practicable and appropciste.” . In this regard, GTE's challeage
is premaiure. m@ommmthmmm
However, the SCC did find as & matter of law that the M-ECPR Iz oot consistent with §
252({d)X1) of the 1996 Act and the Couxt shall review this descrmination de nowo. See Consolidated
Order, p. 12; Rec. 5440. As discussed above, § 252(d)(1) directs ratcs for network elements and
interconnection agreements based on cost and possibly including & reasonable profit, Besides its
provision that costs be “determined without reference 10 a rate-of-retum or other rate-besed
m‘mmmmqmﬁmmmm“m' Howeve, the sbsence of & quafifier
does ot grant a license to include any cost the ILEC seeks 0 revover. Insteod, relevant costs are
those which are consistent with the goal of the 1996 Act to increase competition in local markets.
| 'GTE’s M-ECPR method is based oa the ruz of its TELRIC plus its oppostuzity costs, s3
cortrained by market farces. GTE seekas “opportunity costs™ to insulate it from market-based losscs
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while capturing all of its expected profits and revenues. A3 applied, this method can increase cost
to the LEC.! The SCC property notes, “Prices wt at @ market-determined level as eavisioned by the
. M-ECPR method could actually result in over or under recovery of costs because the market-based
price could be above or below GTE's cost.” Consolidated Order, 12; Rec. 5440. Morcover, the FCC
has expiained “The existing retail prices used to ealculate GTE's incrementa! opportunity costs under
ECPR sre not cost based” _
Telecommmnications Act of 1996, 11 F.C.CR. 3195 (1996)(“Local Competition Ordec™) o2 4 709,
Therefore, allowing opportunity costy impedes progresy towards greater competition by sustaining
OTE's monopoly revenne,

The Coat sgrees with the SCC and FINDS xs & matter of law that the MECPR methodology
violxtes 47 US.C. § 252(0)1). '

(c) Historical Costs

GTE argues that the forward-looking TELRIC maodel precludes recovery of historical costs
because it is based oa incremertal costs.* According to GTE, this pricing methodalogy violates the

™ Asyume s ‘monopoly imput’ with TELRIC of $3. Assume farther that the remaining cost of
retailing 8 service with that Inpat is alss $3, and that the current retail price is $10. 1o this scating, the M-
ECPR price of the input in $7 (33 for the TELRIC plus $4 for the opportunity cost). Thus &n eatrant can
obtain input for §7." GTE's Post-Hexxing Brief, p. 28. R. 3859, Excluding opportuity cost would result in
s toa! cost of $6.00,

ATET offers a concise defigition of “forward looking™ costs and “bistoric costs.”

“Forward-looking™ costs md “historic” cost sre gimply two diffessnt ways &0 estimate ‘cost’
of the same wires and equipment. The forward-looking approsch is pretoised on the fact
that the cost of providing facilitics todsy is their replacemnent cost—~te frue economic cost
that constrains rates In competitive markets—not what wis speat in the past. The historic
cost spproach, by contrast, looks to the company’s acoounting books ead is based on the
level of expwnditures (less depreciation). AT&T's Brief in Support of Its Motlon for
Summary Judgmest, p. 12.
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1996 Act becayse it is not based oa all of GTE's costs. GTE considers historical casts, resi costs,
inasmauch as they are & cost of providing » particular service. Additionally, GTE interprets § 252(d)
of the 1996 Act as requiring recovery of historical costs beesuse Congress did not expressly act o
. limit or deny historical costs. GTE firther supports this interpretation by reference to the provision
allowing for & ressonable profit to argue that 5 profit could not be obtxined without an accounting
of all costs. Fimally, GTE argues that disallowsnce of bistorical costs prevents it from recovering
a fixir rase of retazm to its lavestors. |
This Court may not consider argurnents sot raised before the administrative sgency fnvolved.
See Plessant Yalley Hop, v, Shaisla, 32 F3d 67, 70 (4th Ciz. 1994). A previously held, this
Court's review is limited to the administrative recond below. Order ot 2, GTE South, Joc. v,
wm‘%.mwbﬂl?.!m A3 & matier of fact, the administrative record
roveals that GTE advocaied  forveard-Jooking measare of costbefiore the SCC. “GTE's cost stadie,
"by contrast, are frmly and relisbly rooted in the realities of GTE's operations on a forwsrd locking
basis.” GTE's Post -Hearing Prief on Cost and Pricing, p. 7; Rec. 3538; spo also, id & 10, Rec.
3840 ("GTE’s cost study results are forward-looking. They represent, to the extert possible, the
future costs expected 1o be incurred by GTE.™); Pricing Order at 7-8; Rec. 5435-36 ("GTE argued
that its cost model represented GTE's forward-dooking costs, or Total Element Long Run
Incremental Costs.™). Based ca these prior concessions, GTE bas waived its right to argue for
historical costs.
Nevectheleas, § 252(d)(1)(A) is best read a3 not allowing historical costs. Finst, § 252(dX1)
docs mot provide for recovery of histarical cost tat excludes it. Costs shall be “determined without

reference to a rate-of-return or other rate-based proceeding.” § 252(d)1XA). Histarical costs are
1




determined isi a rate-of-return ox otber rate baoed proceeding. Seg Ulingis Bell Telephone Co, v,
E.C.C_ 988 F.2d 1254, 1258-59 (D.C. Cic. 1993). Therefore, they are excluded by § 252(dXIXA)-
 GTE argoes thar § 252(dX1XA) only lirits the type of proceeding a3 opposed to excluing bistorical
couts alwgether. However, GTE s failed to offer  credible alternative for determining historical
costs,

Next, GTE urges this Cowrt to construe § 252(dX(1) in # manmer which gives effect to all of
its provisions as opposed to an Interpretation which would readar certain provisions superfincas.
GTE's Opposition to Defendsats’ Motioa for Sammary Judgment, p. 13 (citiog Bepmsylvsnia Dep't
ofPublic Welfre v, Daverpert, 495 U.S. 552, 562 (1990)). Whille true, the Supreme Couwt bas also
recognized & court’s daty ¥ refrain from reading a plirase into 2 statute when Congress has Je it out.
Eccae Corp. v, US, 508 US. 200, 208 (1993). Courts must recogmize that Congress acts
intentionally and purposely tn the dispeeate inciusion or exclusion of particelar language. 825,
Russeflo v, United Stateg, 464 US. 16, 23 (1983). Although Congrezs defined cost s “actoal capital
cont” in § 254(dX(1), Congress did not offer such specificity with regard to “cost™ a3 wed iz §
252(dX1XA). Hsving indicated ity willingness to define or otherwise modify the term “cost,” the
Cours dectines to read into § 252(d)(1XA), & term Congress has not explicitly included.?

GTE offers three miditiooal misplaced scguments fo including bistorical cost, First, GTE
comtends that the statute provides for a reasonable peofit which logically coutd not occur vnless all

of GTE’s cost were takeq into considerstion. Next, GTE relies on Iowa to support its clsim that the

YAs curty a3 1944, Congrets had notice that courts will not interpret “just and reasonable™ as
mandating the uze of a specific cost method. Sog Fedonal Powar Comm'n v, Hope Natuesl Gas Co,, 320 US.
591, 602 (1943 "Under the sunnory standard of “just and reasonable’ it is the result reached and not the
method cmoployed which b contro{fing. ™).
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rates must reflect its “sctual” costs and requires the historical cost approsch. Third, GTE attempts
to deduce the meaning of “cost” i § 251(dX1) based om its uss in the Rail Passenger Service Act
(“RPSA™).

The forward-looking cort methodology can provide GTE the opporunity 10 cam &
“reasonable™ profit because it includes & forward-looking cost of capital s3 well as the costs of
purchasing, instlling, malntaining and operting the nocestary assets. See AT&T Motion for
Summary Judgrent, p. 24 (citing ATAT Asb. Ex. Anniu.so (Mazray) at 13-14; R 7753-54).
The forward-looking cont of capital is equsl ¢ & normal profit which suffices for purposes of §
252(d)1). Sm Local Competition Order § 700. As the Seveuth Civuit notes in MG

2. 708 F.2d 1081, 1117 (7th Ciz. 19%3), "long+m
incremental cost bits been spproved ar &n ecooomically relevant messure of average total cost.”
Historical costs are oot refevant because they are “suck”, unavoidable and besr little relstion to
current priting decisioas. I4. & 1117,

GTB misakealy relics oa Jowa Uniitics Board v, PCC, 120 F.34 753 (8th Cic. 1957) and
National R.R. Pxxsenger Corn, v, ICC, 610 F.2d 865, 872 (D.C. Cir. 1979)discussing the Rail
Passenger Servics Act, 45 US.C. § 562 (a) (e "RPSA™). The Eight Cirealt's decision in Jows does
ot support GTE's ¢lsim for sn award of “sctual casty™ besed on the historicsl cost approach. The
Elght Circuit dectined 10 review the pricing rules om theis merits, gmp, 120 F.3d o2 800, The circuit
court vacated the FCC pricing rules on jurisdictional grounds. . Consequently, the undedying
pricing methodalogy remuins valid snd instractive. GTE's reference to other portions of the opinion




is similarly unavailing.” Nothing in [ows requires an historical cost approach. Similarly, the
RPSA does not support GTE's position. 1t is not relevant in this context bocause interpretive
inferences should be drawn from different sections in the same Act s opposed to different Acts. Sce
Russllo, 464 U.S. a1 23. To the extent the RPSA perallels the 1996 Act, those similarities are second
to interpretive inferences which may be dawn within the 1996 Act. As discussed above, Congress
ﬁdmw&ﬁmwmﬁfymhqzmdmxmmdhCumhmmobﬁgﬂimb
read into the stutute wht Congress has ieft out.

Not only did OTE fail to argus for recovery of historical costs as it pertains to the cost of
providing intercomection or network elementy, the arguments it now presents to this Court e
unavailing. Section 252(d)X1) is best read as oot allowing historical cost.  The Court GRANTS
summazy judgment for the SCC on this cluim,

| GTE's Taming CLam

Aocording to GTE, the SCC's approval of the egreement effects an unconstimtiona] taking,
Two dlements of a tipe takings claim inchode: (1) the administrative sgency has arived at o final,
definitive position regarding how it will apply the regulation at issue; and (2) the plaintiff kns sought
compensation through the procedures the State bas provided. Willizmson Co, Regional Planning
y. Hamilion Bank, 473 US. 172, 191, 194 (1985). Neither element is prescat in the casc st bar.

RGTE stheepts to justify an award of historical costs on the Eighth Circuit's ststement, “We also
agres with the petitioner’s view that subsection 251(c)(3) imphicitly requires unbundied sccess anly to an
incumbett LEC's existing aetwark—~00t 10 8 yut vabuilt superior one.” Jowa, 120 F3d at B13. GIE hes
offered this statenent out of context.  This statement occurs in the circait coat’s discassion of te FOC's
unbundiing reles. The elrcuit court rejectad the FOC rule which requires superior quality when requested
bocause it wxz not supported by the language of the 1996 Act. Id ot 812813, This statetnent offect no
direction oa the relcvance of historical costs ia pricing.
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The SCC has only set interim tates and GTE has oot sought just compensation through existing
statutory mechanisms. Accordingly, the Court DISMISSES GTE's taking claim WITHOUT
PREJUDICE.
| THe ErrEcy or Bikoma FCC RESULATIONS O GTE's Now-Pmcing Cuax

GTE challenges the Commission's determinations aad the [nterconnection Agreement on
seven non-price operational issues which according to GTE violates sections 251 and 252 of the
1996 Act. This Cowt’s October 22, 1997 Order dismissed without peejudice four of the seves
claims which were not ripe for adjudication. The remaining throe claims, now challenged ca
surmmary judgment, include: Count II{A)-Aliowing “Rebundling” of Network Elements 10 Evade
Resale Provisions; Countll(C)-Ordesing GTE to Sell o Wholessls Prices Services Beyond the
Scope of Section 251(cX4); snd Count I(E)~Unlswfl Expansicn of Duty to Provide Collocation.
The Coust shall coasider oach in tam. |

(1) Alowing “Retamdling™ of Network Elements to Evade Resale Provisions

According to GTE, the SCC's determinations irzpermissibly stlow competing local exchange
carriers (CCLECs™) such 3 Cox, AT&T and MCI to ovade the 1996 Aat's pricing standards and
other restrictions governing the purchzse of retafl sarvices for ressle. GTE propounds that these
provisions violate secticas 251(c)4) and 252(d)(3) by allowing CLECs “to purchase all network
clements necessary 10 provide completed telephone service on sn imbundied besis and to “rebundic™
them %0 provide completed local telephone service.” Complaint § 136. GTE challenges the
Comzmission's determminations as asbitrary and capeicious mnd unsupparted by the record. Complaint
1138,




This clxim is not ripe for the Cout’s consideration because GTE did not puryue it befoce the
scc;muémhmmwmmdmu The Court DISMISSES Claim

1I(A) WITHOUT PREJUDICE.

Without deciding the merits of this claim, i is the Cout’s opisivn that FCC regulations and
fogersl Liw would ber GTE's claim. Pursant t 47 CFR § 51.315(x), “[a}n incumbent LEC shell
provide usbundied network elemeats i  mamme thet allows roquestng tlecosomusiction cariers
t0 combine sach network eleznents in arder to provids u telecommunications service.” 47 CFR §
51.315(a). Moreover, according to the FCC's Local Competition Order, camiers axe not required to
own facillties in order to gain access 9 mbindled eletaents. S Local Competitog Ordg, CC
Docket No. 96-98 &t § 330. Furthermars, in {gun, the court considered and rejected & similsr
srganent. The Eighth Clreult hddthufumnu&ngwﬂthmﬁmdwm“wmof&
unbundlod elements that, whea combined by the requesting carmier, are sufficient to ensble the
roquesting camier ta provide telocemummications wevices” Iy, 120 F3d w 815,

Had the Court reached the merits of this clxim, it would be compelied to sward summary
judgment for the Defodanty.

{2) Ordering GTE %o Sell st Whaolesale Prives Services Beyond the Scope of Saction
251(cX4)

OTE coends that SCC's determinations uniawfully expand the scope of GTE's dety to offer
services st wholesale prices. According o GTE, § 251(c)4) requires it to offec for resale at
wholcyale prices “ondy those telecommunications services that {it] provides at setail to subscribers
who wre oot telecommunicaticns carriess.” W1lu(wqmuﬁmmmd). By

tmposing a duty to sell below-cost services, promotional services, individual case services, services
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%o the disabled, public aad pay phone lines, GTE argwos that the SCC has trsnscended the legitimate
scope of §251(c). The Coust reviews the legal soope of the SCC's actions dt povo,

Given the FCC's Local Competition Order and the Eight Circuit's decision in Jows, GTE's
mhdsmﬁ. The FCC expressly “deciine{d] to fimit the resale obligations with respect 1o
certain services where the 1996 Act does not specifically do 30." Lecal Competition Order a1 9
956." Moreorer, the Ecc's imterpretation of §251(cX4) and rulings contradict GTE's argument.
Wuxcexam»umqmmwhwuw
offerings, including contract aod other customer specific offerings.™ [ocal Competition Onfer a2
1948. Additionaily, “below cost services are subject 0 the whelesals rate obligation under secticn
251(cX#)," i a8 ¥ 956. Finally, the FCC beld "that the services independent public pay phooe
providess obeein from fcumbent LECs . . . should be available ot wholesale sates %
telecoremuncations tamers™ Jd. at § 876, The Eighth Circait bas upheld the FOC's jurisdiction
to issue these rulings. lows, 120 F3d st $19. The FOC Order and the Bighth Circuit's decision
categorically rejoct GTE's srgument to the coutrary.

The Court FINDS that the SCC acted within the scope of § 251(c) asd GRANTS sunnary
jodgment on its behalf

(3) Unlawful Expansion of the Duty to Provide Collocation

mm@&m-mam&mmﬂmmm
their own interconnection facilities If their collocating cages sbut one ancther. See Complaint §
157(d). mmmwmmmucxsmmMMMm

"The lMAadoumlhnhﬂumhmlpﬂouwlﬁmwmyd&embumm
highlighted
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hmwmwm&wmﬂmﬁm'wtqtithldmmmdﬁm
collocation is oot practical, Seeid at ¥ 155. GTE contends that the effect of the SCC determination
.. &rgounts to 8 taking of its property within the mesning of the Fifth and the Fourteenth Amendments.
GTE argues in favor of a narrow reading of §251(c)(6) iz order to avoid s unauthorized taking of
its property.

Notwithstanding GTE's engumen, the SCC's determination is iz accord wih fedeca Lew.
A binding FCC ruk requires:

an ipcumbert LEC [to] permit & collocsting telecommumications eartier to

inserconnect its network with thet of mxother calloceting telecommmmications carmier

¢ the incumbent LEC"s precises and to connect ity coliocsted equipment of xnother

telocommmnications cerrier within the sme premises
47CFR.§ 51.323(). A nerrow rading of the section would not compart with this binding FOC
rule of the Eight Circuit"s ruling upholdihg the rale, Slown, I20F3dn8i8&n38

mummmummmmmmw
and where space permits.” Cox Order st § 1 (Rec. 5453). This language does not mirror a taking
in which the property owner has no control Where collocation eages do directly abut one snother,
mwmmmmmmwmwm Such
mﬁmmﬁmh“dmﬂﬁwlm;mm'smﬁlﬁonnﬂ
technical mazagement of the collocation tpace.” Cox Order atY 1 (Ree. $454-53).

The SCC propeely applied federal Liw in its determination that fixese provisions promote
competition while protecting GTE's interest. The Cowrt GRANTS summary judgment for the SCC

on this issue,




CONCLISION

Iz conclusion, the Court GRANTS summary judgment for the SCC on all issues pending
before this Cowst. There are no genuine issues as 50 material facts which would warraat proceeding
to trisf. The Coust bas applied the axbitrary and capricious standard ko GTE's pricing claims nd
FINDS thst the SCC articulated the basis for its decislons, The decisions are supported by
sbstactia evidenos in the Record The SOC's decision to st interim prices for network elements
and interconnection besed on the forward-looking HAI madel, a5 adjusted, was not arbitrary end
capricious. Moreoves, the SCC propedy sejected GTE s cost stidy. The Court reviews de novy the
SCCs determinstion that the MECPR pricing methodology viclstes the 1996 Act and FINDS that
the MECPR pricing methodology does violate the 1996 Act &3 & matter of txw. Furthenmore, GTE
is Dot entitied to bisicwical costs beceuse GTE fuiled 1o ris the matter before the SCC.
Additionally, the Court FINDS that §251(dX1) is best read to excinde bistorical costs. GTE's taking
chaim is NOT RIPE foc adjudlestion. With regards to GTE's non-pricing claims, the Count
DISMISSES Count II{A) WITHOUT PREJUDICE becsuse GTE did not pursue this cisim in the
procesdings below. Binding POC regulstions wamant summary judgment foc the SCC on the
remaining noo-peicing clsims. The Cowt DIRECTS implemegtation of te Interconnection
Agreement a3 spproved by the SCC.

Let the Clerk sond & copy of this Memorandum Opinion to all couzsel of record.

And itis SO ORDERED.
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