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STAFF’S RESPONSE TO LACLEDE’S 

 Memorandum following oral argument

COMES NOW the Staff of the Missouri Public Service Commission and for its Response to Laclede’s Memorandum states: 

1.  Laclede’s Memorandum concerning §393.130.2 RSMo (2000) goes beyond what it committed to provide the Commission and belies its statement that “it will not debate the merits of the Program, nor substantially address the other issues raised regarding Catch-Up/Keep-Up.”  (Laclede Memorandum,  p. 1).

2.  In its rejection of the Catch-Up/Keep-Up (CU/KU) tariff as unlawful and poorly designed, the Commission did not rely on §393.130.2.  In finding CU/KU to be unlawful, the Commission relied instead on the fact that bad debt recovery is not the type of cost that may lawfully be included in the PGA/ACA process.  The Commission correctly noted in its Report and Order that the application of §393.130 is unsettled, but the Commission did not specifically address this issue.  (Report and Order at p. 15).

3.  As the Commission rejected CU/KU on other grounds, the Commission did not directly address the applicability of §393.130.2.  Thus, Laclede’s concerns that the Commission’s construction of this section might affect current experimental programs are unfounded, and because the Commission did not find that the statute applies to CU/KU, Laclede’s concern with uneven application of the statute is unsupported.  

4.  Only two recent cases discuss §393.130.2:  State ex rel. Inter-City Beverage Co., Inc. v. Missouri Public Service Comm’n, 972 S.W.2d 397 (Mo.App. W.D. 1998), and Friendship Village of South County v. Public Serv. Comm'n of Missouri, 907 S.W.2d 339, 344 (Mo.App.1995).  Neither case construes the statute in terms of unlawful charges or rebates.

5.  No appellate decisions address the lawfulness, under §393.130.2, of low-income assistance experimental programs.  
6.  Laclede discussed at length the jurisdiction of the Commission to approve experimental rates, noting in its Memorandum, the “Commission has broad authority to approve experimental rates for the purpose of acquiring data necessary to fix just and reasonable rates.”  (Laclede Memorandum at p. 5).  MGE’s program was just such a program, designed to provide the Commission with data necessary to fix just and reasonable rates.  Laclede’s CU/KU is easily distinguished from MGE’s low income program in several respects; unlike the MGE program specifically designed to gather data, CU/KU lacks any plan to gather data necessary to fix just and reasonable rates.  As the Commission correctly noted in its Order:  “Although Laclede agreed at the hearing to collect additional data, if available, that is only sufficient if Laclede actually makes reasonable efforts to collect the data.”  (Report and Order at p. 7).  Thus, lacking the structure and commitment to gather substantive, relevant data, CU/KU does not qualify as the type of experimental program that the Commission has “broad authority” to approve because it is not designed to provide the Commission with data necessary to determine permanent just and reasonable rates.

8.  Staff believes that properly designed experimental low-income assistance programs do not run afoul of §393.130.2, and continues its strong support for development of such programs. 

WHEREFORE Staff recommends that the Commission affirm its well-reasoned decision and deny Laclede’s Motion for Rehearing or for Reconsideration.
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