BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI

	Petition by KMC Telecom V, Inc.,


KMC Telecom III LLC and KMC Data, 

L.L.C., for Arbitration of an Interconnection Agreement with CenturyTel, Inc., CenturyTel of Missouri, LLC, and Spectra Communications, LLC, Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, and Missouri Law
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)
	Case No.  TK-2005-0276


	Petition by CD Telecommunications, LLC for Arbitration of an Interconnection Agreement with CenturyTel, Inc., CenturyTel of Missouri, LLC, and Spectra Communications, LLC, Pursuant to Section 252(b) of the Communications Act of 1934, as Amended, and Missouri Law

	)

)

)

)

)

)
	Case No.  XO-2005-0277


ADDITIONAL SUPPORT FOR 

JOINT MOTION FOR EXTENSION OF PROCEDURAL SCHEDULE 

AND JOINT MOTION FOR EXPEDITED TREATMENT
COME NOW CD Telecommunications, LLC (“CD Telecom” or “Joint Petitioner”), KMC Telecom V, Inc. (“KMC V”), KMC Telecom III LLC (“KMC III”), and KMC Data, L.L.C. (“KMC Data”) (collectively, “KMC” or “Joint Petitioner”), by and through counsel of record, and hereby submit this additional support for the Joint Motion for Extension of Procedural Schedule and Joint Motion for Expedited Treatment (“Joint Motion”) filed in these cases on March 1, 2005. In additional support of their Joint Motion, the Joint Petitioners state the following:

1.
As stated in the Joint Motion, the voluntary extension of Section 252 statutory deadlines relating to the arbitration of interconnection agreements under the Telecommunications Act of 1996 is a customary part of the practice and procedure of almost every other state regulatory commission of which the Parties are aware. For example, in each of the other twelve states in which Level 3 Communications, LLC and SBC are currently engaged in arbitrations (see MoPSC Case No. TO-2005-0166), the parties were permitted to voluntarily extend the arbitration timeframes established by the Act on more than one occasion, part of a process which ultimately resulted in settlement of those arbitrations. 

2.
A list of each of the state regulatory dockets in which those thirteen arbitrations between Level 3 Communications, LLC and SBC are being conducted is attached to these Additional Suggestions as Exhibit A. 

3.
To the best knowledge, information and belief of undersigned counsel, there was no contention in any of the states on Exhibit A concerning agreements of Level 3 and SBC to extend federal statutory deadlines in those arbitrations. Attached for illustrative reference are four exhibits: (1) an August 2, 2004 Order in the Arkansas Level 3-SBC arbitration setting a procedural schedule in that matter and acknowledging that the schedule requested by the parties “requires an extension of the schedule for this docket beyond the nine month deadline for state commission resolution of arbitration proceedings established in 47 U.S.C. § 252 (b)(4)(C).” (Exhibit B); (2) an August 2, 2004 Order of the Kansas Arbitrator extending the schedule for that proceeding, also referring to an earlier extension that had previously been granted, and citing the parties’ “agreement not to challenge a Commission order in this proceeding on the grounds that it is untimely under Section 252, ….” (Exhibit C); (3) An ALJ’s “Ruling Granting Stay of Proceeding” issued June 1, 2004 in the California arbitration, citing the joint agreement of the parties “to extend the date for issuance of a decision by the Commission in this arbitration” (Exhibit D); and (4) a letter from counsel in the Connecticut arbitration to the Arbitrator informing him “of their agreement to a limited written waiver of their rights to a timely arbitration award by the Department of Public Utility Control under 47 U.S.C. § 252 (b)(4)(C) of the Telecommunications Act of 1996.” (Exhibit E).

4.
The Parties to the instant proceedings have promised, covenanted and agreed not to appeal this Commission’s decision in either of these cases on the basis that the Parties or the Commission failed to act within the time periods established in Section 47 USC 252(b)(3) & (4)(C), if the Commission extends the deadlines for Response and decision as requested in the Joint Motion. (See, Paragraph 10 of Joint Motion of March 1, 2005.) The Parties have made other commitments, as well, contingent on the granting of the Joint Motion.
5.
The Joint Motion also presents case precedents from Texas and Florida in which extensions of the Section 252 deadlines were extended by consent of the parties.

6.
In addition, the District of Columbia Public Service Commission stayed an arbitration proceeding indefinitely, by consent of the parties, in the case of, In the Matter of Focal Communications Corporation of the Mid-Atlantic's Petition for Arbitration Pursuant to Section 252(B) of the Telecommunications Act of 1996, Telecommunications Arbitration Case 11, 2000 D.C. PUC LEXIS 123 (Order No. 11720, issued June 29, 2000), granting a Joint Notification of Waiver of Statutory Deadline and Joint Motion filed in that matter. In its Order, the Commission stated: “In view of the joint pleading and in the interest of administrative economy, the Commission will stay the proceeding until such time as Focal gives notice of its intention to proceed with the arbitration. Subsequent to Focal's filing, the Commission will set the arbitration procedural schedule based on the submissions of the parties.”

7.
The purpose of the time deadlines in the Telecommunications Act of 1996 is not to constrain negotiations of interconnection agreements, but to promote such negotiations. An interconnection agreement is a contract between a competitive local exchange telecommunications carrier (CLEC) and an incumbent local telecommunications carrier (ILEC). Commission approval is required in order to assure consistency with the public interest and the requirements of the Telecommunications Act of 1996, but the underlying agreement is a contract between two negotiating parties. Thus, contract law is helpful to understand the Commission’s and the parties’ discretion concerning the time requirements of 47 USC 252.

8.
In Missouri, as in other states, a party may waive any condition of a contract in the party's favor. See, Campbell v. Richards, 352 Mo. 272, 176 S.W.2d 504, 505 (1944); Bellos v. Winkles,  14 S.W.3d 653, *655 (Mo.App. E.D., 2000).  Although a party may waive such a condition, it will not affect the other party’s rights. As mentioned above, the deadlines established by the federal act and in turn by this Commission are designed to advance the parties on a deliberate timeline toward a negotiated conclusion but are not jurisdictional prerequisites. Here the parties are waiving those conditions, arguably favorable ones, that would dictate a very fast paced proceeding.  The result is a far more orderly and meaningful proceeding in arbitration. 

WHEREFORE, CD Telecom and KMC submit this additional support for the Joint Motion of March 1, 2005 filed by and on behalf of CD Telecom, KMC, CenturyTel of Missouri and Spectra Communications Group, d/b/a CenturyTel.

	Respectfully submitted,

CD Telecommunications, LLC
       

By: /s/ William D. Steinmeier
William D. Steinmeier,    Mo. Bar #25689

Mary Ann (Garr) Young, Mo. Bar #27951

William D. Steinmeier, P.C.

2031 Tower Drive

P.O. Box 104595

Jefferson City, MO 65110-4595

(573) 659-8672 (voice)

(573) 636-2305 (facsimile)

wds@wdspc.com
MYoung0654@aol.com

	Respectfully submitted,

KMC Telecom V, Inc.

KMC Telecom III LLC

KMC Data, LLC

By: /s/ Mark W.Comley
Mark W. Comley, Mo. Bar  #28847
Newman, Comley & Ruth, P.C.

601 Monroe Street

Jefferson City, MO  65101

(573) 634-2266 (voice)

(573) 636-3306 (facsimile)

comleym@ncrpc.com 

/s/ Andrew M. Klein
Andrew M. Klein

District of Columbia Bar #479417

	
	DLA Piper Rudnick Gray Cary US LLP

1200 19th Street N.W.

Washington, D.C., 20036

(202) 861-3827 (voice)

(202) 689-8435 (facsimile)

Andrew.Klein@DLAPiper.com

Counsel for CD Telecommunications, LLC, KMC Telecom V, Inc., and KMC Telecom III LLC and KMC Data, LLC




Dated:  March 2, 2005

CERTIFICATE OF SERVICE

I hereby certify that the undersigned has caused a complete copy of the attached document to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov), the Office of Public Counsel (at opcservice@ded.mo.gov), counsel for KMC (at comleym@ncrpc.com) and counsel for CenturyTel (at lwdority@sprintmail.com), on this 2nd day of March 2005.

/s/ William D. Steinmeier
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