Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Tariff Filing of Laclede Gas Company to Implement an Experimental Low Income Assistance Program Called Catch-Up/Keep-Up.
	))))
	Case No. GT-2003-0117

	
	
	


______________________________________________________

BRIEF OF STAFF
______________________________________________________

DANA K. JOYCE








General Counsel








Lera L. Shemwell


Senior Counsel



Missouri Bar No. 43792

David A. Meyer

Associate General Counsel

Missouri Bar No. 46620

Thomas R. Schwarz, Jr.

Deputy General Counsel

Missouri Bar No. 29645








Attorneys for the Staff of the 








Missouri Public Service Commission








P. O. Box 360








Jefferson City, MO 65102








(573) 751-7431 (Telephone)








(573) 751-9285 (Fax)








lerashemwell@psc.state.mo.us
December 16, 2002

TABLE OF CONTENTS

1I.  INTRODUCTION


1A.  PROCEDURAL HISTORY


3B.  Executive Summary


6C.  Staff’s Recommendations


6II.  ISSUES FOR COMMISSION DECISION


6A.
Is there a need for a Program similar in the form of the one proposed by Laclede and, if so, what is the nature, immediacy and scope of that need?


61.
Is there a need for a Program similar in form to the one proposed by Laclede?


102.  Immediacy of the need


113.  Scope of the need


12B.  If there is a need, is the Program properly designed to address that need?


33C.  What level of funding is appropriate?


35D.  How can the Program be funded?


36E.  How should the Program be funded?


44F.  Can weatherization, conservation, customer outreach and education, and administrative costs be included in the program?


44G.  How should weatherization be included in the program?


45H.  Are there alternative approaches for the Commission to consider?


46CONCLUSION




Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Tariff Filing of Laclede Gas Company to Implement a Program called Catch-Up-Keep-Up.
	)))
	    Case No. GT-2003-0117

	
	
	


COMES NOW the Staff of the Missouri Public Service Commission (Staff) and submits this Brief in the above captioned case.

I.  INTRODUCTION

A.  PROCEDURAL HISTORY

Laclede originally filed its tariff setting forth its initial proposal of the Program on July 29, 2002, as a separate filing during the pendancy of its last rate case, Case No. GR-2002-356.  Laclede filed tariff sheets designed to increase Laclede’s rates by $6 million dollars and to implement an arrearage forgiveness program.  This tariff was ultimately withdrawn.  On September 23, 2002, the Company filed different tariff sheets bearing a proposed effective date of October 24, 2002.  At this point, the Company requested expedited treatment.  This second tariff filing was also designed to grant Laclede six million dollars in additional rates through the ACA/PGA process and implement what Laclede is calling an innovative low-income assistance program.  

On October 1, 2002, the Staff filed a Motion to Suspend Tariff or in the Alternative to Reject the Tariff.  The Office of the Public Council (OPC) also filed a Motion to Suspend.  The Motions alleged, among other things, that the program should be implemented only on an experimental basis with limited parameters so the Program could be studied and a determination could be made as to whether the purported benefits actually materialize.  On October 8, 2002, Laclede filed its response in opposition to Staff’s Motion and the Motion to Suspend of OPC.  

On October 10, 2002, the Commission issued its Order Suspending Tariff and Scheduling Prehearing Conference.  On October 25, Staff filed its request to determine whether the Commission wished to schedule a public hearing.  A prehearing conference was held on October 29, 2002.  On October 31, 2002, Laclede filed in opposition to holding public hearings.  The Commission held a public hearing in downtown St. Louis on November 18, 2002.  

On November 1, 2002 Laclede filed its procedural recommendations.  On that same date, Staff and OPC also filed a Joint Recommendation for a procedural schedule. On November 6, 2002, the Missouri Department of Natural Resources (DNR) filed an application to intervene.  DNR stated that it had an interest in the case different from the general public in that it operates under statutory mandate to plan for energy resource development and analyze energy management issues.  On November 18, 2002, the Staff filed a motion in support of DNR’s application to intervene, noting that DNR was named in Laclede’s tariff.  The Commission granted DNR’s application on December 2, 2002 and Mr. Ron Wyse of DNR filed testimony.  

On November 8, 2002, the Commission issued its Order Adopting Procedural Schedule and Expediting Transcript.  On November 18, 2002, the Commission issued an Order further suspending the tariff.  On November 19, 2002, all Parties filed Direct testimony.  The parties filed the order of witnesses and order of cross-examination on November 21, 2002.  All parties filed their statements of position on the issues on November 22, 2002.  The evidentiary hearings were held on December 2-5, 2002, at the Commission’s offices.  On December 3, 2002, during the second day of the hearing Laclede distributed, but did not file, specimen tariff sheets that contain some of the many changes that Laclede has agreed to make to its Program. 

B.  Executive Summary

1.  Program Description

Laclede proposes to provide preferential terms of service to those residential customers whose annual incomes are at or below 150% of the poverty level.
  Laclede proposes to require no payment of arrearages from such customers, and to require all ratepayers to pay one-fourth or $375, whichever is less, of each Program participant’s arrearages for every three consecutive level-bill payments a Program participant makes.  This is, thus, better characterized as a keep up, catch up program.  Laclede proposes to administer the program through third-party community action programs (CAP agencies) that currently administer portions of low-income energy assistance programs.  Laclede proposes that the CAP agencies determine if program customers face “extenuating circumstances” that would either excuse the three consecutive payment requirement or allow a defaulting program customer to re-enter the program.  However, Laclede has not proposed or prescribed any definitions or limitations on the CAP agencies’ exercise of this broad discretion.


Laclede’s program also provides for approximately ten percent of the program funds to be devoted to weatherization of customers’ homes, and another five percent to e spent for program administration.  The weatherization funds will go to the same program established in Laclede’s recent rate case settlement.

Laclede’s proposed program does not provide any element to assist participants with payment of current gas bills, although it does require customers to apply for assistance from available sources.  


Laclede proposes to fund its program at a level of $6 million per year.  Laclede proposes that the sole funding source will be an increase in rates on firm sales service customers.  Laclede suggests that the burden on ratepayers is palliated by declaring the rates to be the result of “incentive” savings.  However, Laclede has stated emphatically that the program funds will be collected in additional rates even if Laclede achieves no additional pipeline discounts, or even if those discounts decline.  (Cline Direct, Exh. 3 p. 7-8).

2.  Funding Problems

Laclede’s proposed funding method, a surcharge in the PGA/ACA process reflecting supposed “incentive” pipeline savings, poses a number of problems.  First, the proposal is of dubious legality by proposing to charge customers in the PGA for non-gas costs.  The insertion of non-gas factors means that the Commission will consider fewer than all relevant factors when setting gas rates.  Until the program benefits are demonstrated to exceed costs, the program constitutes unlawful intra-class discrimination prohibited by statute.  (Section 393.130.2 RSMo (2000))  The level of funding is not tied to program needs, but instead to the level of Laclede’s “earnings” under its failed and now defunct Gas Supply Incentive Program (GSIP).  Finally, Laclede’s justification that the program costs will be paid from incentive-generated pipeline transportation discounts will not withstand even cursory scrutiny.  The discounts in question have been in place for at least six years, even before Laclede’s initial GSIP.


The Staff suggests that the program’s funding problems can be overcome by establishing a more reasonable program scope, and by funding the incremental costs of such a program by means of an accounting authority order (AAO).

3.  Program Design Problems

Laclede’s Program is not a well-designed experimental program.  The broad discretion vested in the CAP agencies will make uniform application of program elements uncertain.  Without reliable data, analysis of the Program’s costs and benefits will be unreliable.  The program does not stratify the experimental population for collection and analysis of data concerning the program’s effectiveness over the extremely broad range of eligible participants.  The program’s premise - that customers with substantial arrears will be able to meet current bills if not faced with paying arrearages – is without evidentiary support.  The program makes no provision to assist payment-troubled customers with current gas bills, a prerequisite to program success.  The Program’s funding level was designed not by analyzing the needs of a well-designed program, but by the amount of money Laclede had collected under its prior GSIP.  (Tr. 134-135).  The program design does not provide for a known, certain and prompt return of unused program funds.  Instead, unused funds will remain unavailable to Laclede or non-participating customers indefinitely.  

3.  Program Analysis Problems

Laclede’s program does not have a provision for a comprehensive evaluation.  Although Laclede agreed at hearing to collect additional data, if available, such ad hoc and uncoordinated undertakings do not remedy the problems with the initial program design.  The Program’s design will not accommodate different types of assistance for different customer income levels; and will not help determine the relative effectiveness of either arrearage forgiveness, weatherization, or assistance with payment of current bills in assisting low-income customers meet their energy burden.

In summary, the Program is not well-designed to either assess or effectively address the needs of low-income, payment-troubled customers.  Adopting what can now only be described as a jerry-rigged proposal will hurt low-income customers and the Commission.  Adopting the Program will preclude adoption of a properly designed program for Missouri’s largest gas utility; it will preclude the Commission from obtaining the information it needs to address the needs of low-income customers effectively and efficiently; and it will do so for years, until the Program can be undone.

C.  Staff’s Recommendations

The Staff recommends that the Commission reject the tariff as filed and require Laclede to amend its Specimen tariff to implement a limited experimental Program.  The Program should initially be funded by granting Laclede an AAO to recover the incremental costs of the Program The Commission may order that the parties conduct a working group to determine if a properly designed gas supply incentive plan may be designed for implementation by Laclede to fund continuation of this Program until the time it may be considered in the next rate case.  

II.  ISSUES FOR COMMISSION DECISION

Following are the issues presented by the Parties for determination by the Commission.  These issues are set forth in the List of Issues filed by the Parties on November 22, 2002. 


A.
Is there a need for a Program similar in the form of the one proposed by Laclede and, if so, what is the nature, immediacy and scope of that need?

1.
Is there a need for a Program similar in form to the one proposed by Laclede?

There is not a need for a program similar to the one proposed by Laclede.  The Laclede Program is designed differently than any of the current low-income assistance program in the state and has the highest cost of any such endeavors.  (Warren Direct, Exh. 8, pp. 5-8).  Costly and unsuccessful low-income assistance programs will not further the effort to establish and enhance meaningful low-income assistance programs in the future.  

While there is a need for low-income assistance in the state, there is not a need for a program as Laclede has designed it.  The inadequate design of the Laclede program can be best illustrated in the daily modifications the Company made to their position during the hearing.  The design of the Laclede program is still evolving as Laclede begins to consider, under pressure from the Staff and OPC, what is really necessary to create a successful program.  We may actually see additional changes to the Program in Laclede’s brief.  The design requires significant care and forethought because of its radical departure from existing operational low-income programs.  (Warren Direct Exh. 8, pp. 6-7). 

Staff has regularly supported experimental programs to meet low-income customers needs.  The other programs were initially limited in scope, with carefully designed goals, and all were part of a general rate case where the full range of the program’s costs and benefits to other parts of the company’s operations could be evaluated.  (Id.).  In contrast to other programs the Commission has reviewed, the only known consequences of this Program are increased revenues for the Company, and increased rates for firm sales customers.  (Imhoff Direct, Exh. 7, p. 9).  Staff’s concern is that the well-intentioned benefits for low-income customers who participate in the Program are not at all certain.  The certain high cost of the Program, combined with the Program’s uncertain benefits, could also undermine other carefully designed, proven programs, such as the ones Laclede already has in place -- Dollar Help and weatherization.  (Imhoff Direct, Exh.7, p. 6).   

The Staff remains concerned that the Program does little or nothing else to address the affordability issue and its two components:  rates and usage.  No model definitively establishes the characteristics of an adequate low-income program.  Staff is certain, however, that low-income programs must balance the interests of multiple stakeholder groups.  Staff has regularly supported experimental programs that are limited in scope and designed to balance the interests of affected groups, contain carefully designed goals and are funded in a lawful manner.  (Imhoff Direct Exh. 7, p. 3)  

Usually these low income programs have been considered as parts of general rate cases where the parties and the Commission can consider the many ramifications of these programs comprehensively, and have been recommended to the Commission as part of a stipulation and agreement among Staff, OPC, the utility and other parties in the case.  (Case No.  GR-2002-292; Case EC-2002-1; Case No. GR-92-165).

In recent years public sentiment toward social welfare programs has become increasingly skeptical.  At the same time Staff, OPC and some utilities have recognized that there are well-designed low-income programs with proven positive results for ratepayers in other states.  Laclede is familiar with these programs but chose not to adopt an approach based on these tested programs (Tr. p. 52-54).  As a result of public sentiment and the potential for unintended consequences, Staff, OPC, and other companies have taken a cautious incremental approach to the implementation of low-income programs.  (Imhoff Direct Exh. 8, p. 6)  One significant failure could intensify public sentiment against these programs.  (Id.)  

There is an unquestioned need to reduce the energy burden on low-income customers, and that is why Staff worked with Laclede to try to come to some resolution so that the program could be implemented.  (Rackers Rebuttal, Exh. 21, Item 10).  The Parties could generally agree on an experimental program design but could not agree on the manner or level of funding, and the program and the funding method cannot be separated.  Staff cannot agree that with an unproven program, a level of $6 million is the proper starting point.  Six million dollars from the ratepayers (and none from shareholders) is a large sum to put into an utterly untested and unproven program.  Laclede’s Program is based upon the untested theory that the behavior of low-income customers will change if a portion of their arrearages is forgiven.  The question the Commission must determine is who should pay to test that theory: Laclede’s shareholders (Staff’s recommendation) or ratepayers (Laclede’s recommendation). 

If the Commission believes that the theory is worthy of further study to establish whether the program works, the Commission has the authority to approve a  program on an experimental basis so that a program can be implemented to see if it is effective in assisting low-income customers as well as cost-effective by recommending Laclede alter and refile its tariff sheets to conform with the Commission’s suggestions.

If the Commission were to approve a Program, Staff proposes that the Commission approve the program on an experimental basis and grant Laclede an AAO as a fair and reasonable way to fund the costs of the Program until it can be addressed in the next rate case.  If the Commission determines that the GSIP savings that Laclede shares with its customers is a reasonable way to fund the Program, Staff recommends that the Commission order a cooperative effort, perhaps through a working group so that all interested Parties may collaborate on implementing a properly designed GSIP that will benefit both Laclede and its customers.  That approach is fair to all stakeholders and would truly be the “win-win-win” that Laclede says that it hopes to achieve. 

In suggesting the AAO and the GSIP working group solutions to the funding and legal issues raised by various funding methods proposed outside of a rate case, Staff has attempted to find common ground where all the parties, and the Commission, can stand and say that all the participants have tied to address the acknowledged need to assist low income customers and have acted in the public interest. 

2.  Immediacy of the need

This Program can only benefit low-income consumers if they can afford to pay for their current usage at current rates.  The record demonstrates that these customers could not do so in the past when the rates were lower than the levels that exist today.  Laclede witness Moten acknowledged that Laclede’s low-income customers have had trouble paying their bills for at least 20 years.  (Tr. p. 97, lines 3-9).  Laclede witness Fallert acknowledged that “for a number of these customers, [the bad debts have] been accumulating over some time.  In particular, the winter of 2000/2001 was the event that caused a lot of these customers to accumulate arrearages, which they still haven't been able to clear.”  (Tr. 254, ll. 12-16)  He also acknowledged that even during the warm weather of 2001/2002, some customers experienced additional bad debt accumulation. (Id., ll. 19-20). The flaw in the Company’s design is that it does nothing to address the issue of providing current gas service to low-income consumers at a rate that they can afford. Mr. Fallert acknowledges that some of these customers could not afford gas service in last year’s mild conditions.  (Tr. 231).

Although Staff agrees that Laclede’s net write-off level is significantly higher after the winter of 2001 than it was the previous year, it is significant to note that similar substantial fluctuations in net write-offs is hardly unprecedented.  The September 1994 figure was a 62.8% increase over that previous year, and the September 1997 figure was a 93.9% increase over that of the previous year.  (See Cassidy Direct, p.5).  Such fluctuations serve to underscore the need for a program that will stabilize energy costs for low-income customers over the long term, and address what is clearly a long-standing problem.
Laclede’s own witness, Mr. Fallert stated that without the Program, the level of uncollectibles (bad debt) should decline to $8 million, which is the level currently included in rates.  (Tr. p. 257-258).  

However, any sense of urgency should not push the Commission to hastily approve Laclede’s plan, the benefits of which are so indefinite.  In fact the Company has not quantified the administrative costs of the Program; has made no estimates regarding the success or failure of the Program, including the number of customers that would participate and the affect the plan would have on write-offs; and has made no estimates regarding the benefits that would be realized by Laclede as a result of the Program. (Rackers Direct Exh. 12, p. 7-8)
3.  Scope of the need

No one can actually determine the scope of the need because Laclede has done no studies to determine the level of that need and relies on other parties to suggest the number of customers who might qualify.  (Tr. at 133)  Despite this, Staff does not doubt that a significant need for low-income assistance exists in Missouri.

The number of Laclede residential customers eligible for low-income energy assistance programs and the level of bad debt attributable to Laclede’s residential customers indicate that Laclede has a sizeable Program applicant pool.  Laclede’s Program is far reaching in providing its low‑income customers with arrearage problems with potential annual funding of $6 million.  However, for the program to be effective it needs to be designed and implemented judiciously. (Warren Direct, Exh. 8, p. 5).  

As mentioned above, in recent years public sentiment toward social welfare programs has become increasingly skeptical.  Staff, OPC, and other companies have taken a cautious incremental approach to the implementation of low-income programs.  Consequently, to determine whether it meets the needs of the applicant pool, this Program must be tried initially on a limited, experimental basis, with full recordkeeping by Laclede and regular reports to the Commission to determine whether it is actually effective in assisting those low-income customers who have not been able to pay their bills to make the transition to regularly paying customers.  The tracking and record keeping of Laclede’s Program is of particular concern to the Staff in light of the Company’s lack of tracking with regard to the Emergency Cold Weather Rule which must be trued-up in 2003.  (Rackers Direct Exh.12, p. 8).  

Staff does not dispute there is a need for low-income customer assistance, and that ultimately the scope of a remedy will need to be broad.  However, it is impossible to tell whether the Program will meet the need because it is not specifically designed to meet the need and avoid unintended consequences.

Unfortunately, no one can predict if the Program will actually work because, unlike weatherization programs, the Program depends heavily on changing the behavior of customers who have developed certain behaviors because of limited resources, and the Program does not address the root causes of those behaviors (specifically, high gas prices).  The chart in the Direct Testimony of John Cassidy demonstrates the constant fluctuations Laclede’s actual net writeoffs have undergone, and those writeoffs bear a direct correlation to Laclede’s low income customers’ inability to pay their gas bills.  (Cassidy Direct, p.5).  Such fluctuations serve to underscore the need for a program that will stabilize energy costs for low-income customers over the long term, and address what is clearly a long-standing problem.
B.  If there is a need, is the Program properly designed to address that need?  

The Program is not designed to meet the needs of low-income customers.  The Program is primarily designed to ensure improvement in the Company’s financial condition by improving cash flow and replacing the income lost because of Laclede’s failed GSIP.  (Imhoff Direct, Exh. 7., Sch. 2; Tr. p. 134).  Implementing the Program for the sake of increased revenue for the Company, with the potential to do more harm than good to those it is intended to assist, may not only hurt all low-income customers but also cast a shadow over the Dollar Help and weatherization programs, which were carefully designed programs.  (Imhoff Direct, Exh. 7, p. 6)  

Usually assistance programs are initially limited in scope, with carefully designed goals, provisions for evaluation, and include lawful funding mechanisms.  The general goals of such programs are to:  1) improve the energy efficiency of low-income customers,  2) decrease negative outcomes for these customers (i.e. past due bill penalties and shutoffs), 3) improve their performance as customers (i.e. keeping up with bills), and 4) reduce Company expenses associated with disconnects and increase revenue associated with improved performance as customers (i.e. reduction of arrearage collection and bad debt expense).  This cautious approach served Missouri well in the area of electric restructuring where the State avoided the consequences experienced by states like California. Missouri’s well thought out and carefully implemented low-income programs have been successful and cost-effective.

Staff cannot recommend that this Program be adopted at the proposed funding level because the theory or hypothesis underlying the Program is flawed, in that it assumes that if low-income customers’ arrearages are forgiven, those customers will have the ability to pay their future gas bills in full on a regular basis, with no indication of a change in circumstances other than the reduced or eliminated unpaid old utility bills, when they have not been able to do so in the past.   

In economic terms, the first premise of the program is that the low-income participant will direct the positive income effect of decreased arrearages toward staying current with their monthly bill from Laclede.  The second premise is that the low-income customers will be able afford to pay their monthly gas bills if the problem of arrearages alone is addressed.  A Program participant will receive abatement of arrearages.  Because this is equivalent to an increase in income, the economic terminology for this is income effect.  Because of the incentives in the Program the expectation is that the participant will use this income effect to stay current in their monthly bills from Laclede.  This is not certain.  This is dependent on an economic decision by the participant.  The participant may have a need they consider to be more important than their current bill from Laclede – something especially likely in warmer months when gas bills become a lower priority.  

Laclede has not performed any studies that would indicate if the Program would be effective.  (Imhoff Direct,Exh. 7, p.4).  The underlying assumption of the Program is that low-income customers who have arrearages will be able to stay on line and become regularly paying customers if they do not have to pay the arrearages that they owe.  To state it another way, Laclede hypothesizes that low-income customers will be able to pay regularly going forward and stay on the system if the customers are put on a level pay program and any arrearages are forgiven over time.  

The Program assumes low-income consumers have changed circumstances that will now allow them the ability to pay for their current gas consumption when their past situation would not allow them to do so.  Staff does not agree with this premise and can find no evidence to support its validity.  Moreover, there is evidence that the assumption is not valid.

In a recent cold weather/hot weather rule roundtable, Laclede acknowledged that some low-income customers could not afford the energy to heat their residences.  Staff agrees with this statement and the Direct testimony of Mr. Ron Wyse shows that he also agrees with this statement.  (Wyse Direct, Exh 5, p.6-7).  Many of Laclede’s low-income customers were having a difficult time paying for the gas they consumed at the margin rates in effect before Laclede’s last two rate cases.  Laclede has increased its current rates by approximately $26 million and over $3 million relating to the Service Connection Fee over the past eighteen months, which will make it more difficult, if not impossible, for some of these customers to remain current.  The current natural gas rates are now higher than they were in the period when these low-income customers could not pay for their natural gas usage.  No evidence was presented that these customers have income or energy assistance increases that now make the current higher rates more affordable. (Imhoff Direct, Exh 7, pp. 4-5).  

By addressing only arrearages, with limited funding for weatherization, the Program is not properly designed to address the low-income consumer needs for rate affordability and usage assistance.  This success of the Program is dependent on behavior modification of the low-income customer.  The expectation that low-income customers in the Program will become regularly-paying customers may be unrealistic.  (Imhoff Direct, Exh. 7, p. 5)  In contrast, weatherization measures performed on homes of customers in the weatherization program work passively and do not depend on the customer’s behavior for improving conservation.  Quite simply, weatherization programs that reduce energy consumption will correspondingly reduce the customer’s utility bill – and customers are more likely to be able to pay a lower bill in full.  In contrast, consumers participating in Laclede’s Program and still be faced with the same usage they faced when they became delinquent in the first place combined with even higher rates than they faced earlier as a result of Laclede’s last two general rate increases and the $6 million of funding for this  Program.  With no track record for this Program, experience has shown that its chances for success are limited.    

In addition to its failure to mitigate the needs of low-income customers, Staff notes that there are many low-income customers not eligible for the Program who will be harmed by the $6 million rate increase that will result if the Commission approves this program as proposed.  

The Program should have measurable goals that can test its success or failure.  Laclede’s proposed Program does not provide any measurable goals to make that determination.  Evaluating the benefits of a program to both the recipients and all other utility customers is crucial to insure that the program is cost-effective. (Imhoff Direct, p6)  A limited experimental program to study the effects of the program enables the Commission to determine whether the benefits meet or exceed and justify the costs of the program.  At this time Laclede has not actually quantified any savings or costs of the Program. (Imhoff Direct, Exh. 7, p. 9; Tr. 248, ll. 4-6; Tr. 249, l. 23; Tr. 250, ll. 4-5, 14)

The Staff has serious concerns regarding the Company’s administration of the Program in light of the fact that it has no estimates regarding the costs, benefits, success or failure of the Program. Indeed, in data request responses, the Company indicated that it (1) had not quantified the administrative costs of the Program; (2) had made no estimates regarding the success or failure of the Program, including the number of customers that would participate and the affect the plan would have on write-offs; and (3) had made no estimates regarding the benefits that would be realized by Laclede as a result of the Program.  (Rackers Direct, Exh. 12, pp. 7-8)  Staff is very concerned that Laclede’s lack of record keeping associated with the ECWR , coupled with its lack of direction within the Program’s parameters, does not bode well for a functional, reasonable and accurate evaluation of the Program’s success or failure.  (Rackers Direct, Exh. 12, p. 7-8, Tr. 742-44).

A number of approaches to provide assistance to low-income customers have been recommended to the Commission by the Staff in recent years.  These approaches include weatherization programs, the emergency cold weather rule, direct financial assistance (i.e., Missouri Gas Energy’s experimental program in Joplin), and efforts to reduce the upward volatility of natural gas rates.  Staff is quite willing to support a properly designed program implemented on an experimental basis.  If the Program was limited in cost and duration, included monitoring/reporting provisions, was carefully designed to meet its stated goals without significant unintended consequences, and was specifically designed to be cost effective, Staff would certainly find value in such an experiment. (Imhoff Direct, Exh. 7, pp. 2-3)

The cost of the Program should be offset by the benefits so the ratepayers and shareholders eventually benefit from the program.  Implementing an untested program that primarily increases rates for customers, and increases revenues for the Company, and secondarily may benefit a limited number of low-income customers will not meet these goals.  It will increase rates for all low-income customers and undermine Dollar Help and weatherization programs.    

Rather than design a superficial, stop-gap measure, such as Laclede’s Program, MGE’s Experimental Low-income Rate program (ELIR) was designed with the assistance of Mr. Roger Colton, a nationally recognized expert on issues of affordability for low-income utility customers.  Mr. Colton has also been retained by MGE to assist in the evaluation of the ELIR. (Warren Direct, p4)  Laclede has made no provision for such evaluation as part of its Program.
The Commission Order in Case No. GR-97-393 authorized the Experimental Weatherization Program for the low-income gas customers in Union Electric’s gas service areas.  The experience gained in the previous weatherization experiments by Staff and OPC helped this program’s design and implementation go forward without the problems experienced in the previous weatherization programs.  Because the AmerenUE service area was non-urban, this Program also included an independent evaluation. (Warren Direct, Exh. 8, p. 5) 

The Program as filed by Laclede has no measurable goals to test the success or failure of the Program.  Staff does not consider this an experimental program, because it is not limited in nature, nor does it have a sunset clause like other low-income programs in operation.  Until a low-income program is tried, it is not possible to predict, with a high degree of certainty, the effects it will have on the customers to whom it is directed, and extremely difficult, if not impossible, to evaluate the potential unintended consequences.  The Commission will not be able to determine whether this $6 million Program will work without a controlled test-run with full record keeping and analysis to determine whether or not it is cost-effective.  

The Program increases revenues collected by the Company by up to $6 million and thus improves the Company’s financial condition.  Programs of this magnitude with this direct effect on income should only be considered as part of a general rate case. 

In sum, the theory on which Laclede’s proposed Program is based is faulty.  There are proven methods of assisting low-income customers, but Laclede has not made such a proposal.  In deciding whether the Program is just and reasonable and has sufficient merit to increase all customers’ rates by $6 million, the Commission should consider the issues addressed above and whether the Program might actually harm low-income customers rather than helping, a potential outcome that even Laclede witnesses acknowledges.  (Tr. 247, ll. 8-17)  If the Commission determines that the Program has value, the Commission should consider approving the Program on an experimental basis and approve funding the incremental costs through an AAO.  Such funding will allow Laclede to develop the Program and evaluate its effectiveness for inclusion in the next rate case.  If the Program proves to be a detriment to Laclede’s most vulnerable customers, Laclede can end the Program promptly to avoid additional harm.  (Imhoff Direct, Exh. 7, pp.15-16).

C.  Does the Program have the potential to benefit or harm customers? 


1. All Customers.



The Program is harmful to all customers. The program requires all customers to pay higher rates to the Company than those approved by the Commission in the settlement of the Company’s last case, because the $6 million Laclede proposes to use to fund the Program would otherwise be used to offset the transportation cost of gas and reduce the amount all Laclede customers would pay on a per-unit basis.  Nevertheless, any excess funds cannot be returned to consumers before concluding a future proceeding to terminate the Program.  (Tr. 285).  The excess charges will accumulate as long as the Program remains in existence.

All customers will be harmed by the fact that they will be required to fund in advance bad debts that would normally be considered in future rate cases to the extent these bad debts actually materialize.  All firm sales customers will be harmed to the extent that a potion of their prepaid bad debt expense benefit will be allocated to firm transportation customers even though the firm transportation customers will not pay for the program.

Section 393.130.2 expressly forbids Laclede from directly or indirectly rebating to customers any part of what has been collected in rates.  If this six million dollars is added to customer rates to provide a rebate of arrearages that only certain customers owe, they are collecting a lesser compensation for the same service than paid by another for a like and contemporaneous service under the same or substantially similar services.  See  Re Laclede Gas Co., 5 Mo.P.S.C. (N.S.) 540, 544 (1954).

Besides potentially being an unlawful rebate, the plan as proposed is also a forced charitable contribution.  While there may be some factual differences, the reality of the plan is that it would be a forced charitable contribution like the Commission rejected in MGE’s Request for Variance in GE-2001-393.  In that case, the Commission determined that granting MGE’s request to divert a refund from all customers to a few customers would amount to a forced charitable contribution by ratepayers.  (Report and Order at 10).  The Program does not address the issue of whether the Program’s low-income participants can actually afford Laclede’s rates, which stand to increase further due to the additional charges caused by the Program itself.  To the extent that the Program’s low-income participant cannot afford Laclede’s new rate structure, all customers will be harmed because, in stark contrast to Laclede’s claims of lower uncollectible expenses as a result of the Program, more customers will be unable to pay their bills and the unpaid bills will be borne by all customers through rate changes in future proceedings.  (Imhoff Direct, Exh. 7, p.6). 

The Program has no true-up mechanism to reduce the level of funding charged to consumers as excess funds accumulate year to year.  The Program’s only safeguard in this area is that all excess funds will be returned to consumers only upon termination of the Program.  The Program contains no specified termination date other than that set forth in the specimen tariff sheets (Exh. 13).  The refund of these excess funds will require a future proceeding to implement their return to consumers, and in the interim, all customers will lose the time value of that money. (Imhoff Direct, Exh 7, p.8).  

Even granting that Laclede is correct in its assertion that the Program will reduce uncollectibles and the corresponding expenses to ratepayers, those benefits will not be realized until several years in the future.  The uncollectible expense in a rate case is almost always based on a multi-year average of actual net write-offs, so any reduction will take up to five years to be fully reflected in the average.  As a result it may take several rate cases to realize the full affect of the reduction in uncollectibles.  Also, as the Program would begin now and the rate cases will be sometime in the future, the customers are not only paying for this reduction, they are prepaying for unquantified future benefits.  Until these savings are reflected in rates, they will flow to the shareholders.  (Rackers Rebuttal, Exh. 21).
Laclede regularly and systematically solicits its customers to contribute to Dollar Help to assist low-income customers.  In contrast to the Program’s funding , the contributions made by customers to Dollar Help are strictly voluntary.  Under Laclede’s proposed Program, contributions to the Catch-Up/Keep-Up escrow account would be mandatory. (Imhoff Direct, Exh. 7, p.10).  As noted above, since social welfare programs are being more carefully scrutinized by the public, Dollar Help may suffer, harming low-income and thus, all customers.  

Only firm sales customers pay the costs of the Program.  The proposed funding by Laclede is a detriment to all firm sales customers who will be subjected to this increase in rates as well as low-income customers.  All firm customers, including firm transportation customers, are allocated a portion of the transportation reservation charges through the PGA/ACA process.  By keeping the firm transportation customers whole, the firm sales customers are getting hit with more than their fair share of the Program cost.  The cost of service calculation in general rate cases allocates Laclede’s write-offs of bad debt between all customer classes.  In Case No. GR-99-315, the last rate case in which Laclede filed a Class Cost of Service Study, the Commission/parties allocated write-offs to all of Laclede’s customer classes. (Imhoff Direct, Exh 7, p.12).  

By specifically taking $6 million from the firm sales customers, Laclede’s proposal has a detrimental affect on all firm sales customers, while firm transportation customers benefit from any reduction in bad debt but do not have to contribute to the Program.  To the extent that firm sales customers are prepaying bad debt expense, firm transportation customers will realize this benefit even though they participated in none of the prepayment obligation.  A re-allocation of costs would have to be made to correct this inequity.  (Imhoff Direct, Exh. 7, p. 13).  

  Although Laclede claims that eventually all customers will benefit from lower costs in the form of reduced bad debt as well as savings due to fewer service disconnections, there is no study or analysis to indicate that Laclede’s costs will actually go down.  (Tr. 220, 221, 248, l. 4; )  This claim is specious because the benefits that Laclede asserts customers will receive in the form of lower bad debts in the future are not the result of the Program design, but the result of the early prepayment or double payment of bad debts through the creation of the $ 6 million fund. There is nothing to indicate that anyone but Laclede will be better off with the program than without

2.  Low-income customers

Admittedly, some of Laclede’s low-income customers may benefit from the Program, but the relevant questions are really how many customers will benefit; and will the Program create a permanent solution or will the same customers fall behind, violate the provisions of the Program as part of the process, and end up with the same debts they had before entering the program and additional debts from the period they were on the system. 
Under the program, low-income consumers are not required to pay any deposit when securing service for the winter.  They are placed on a budget-billing/level-pay over twelve months.  If the customer pays the proper amount for three months, one quarter of the arrearage, up to $375, will be “forgiven” and Laclede will transfer that amount from the escrow account into its accounts receivable.  (Tr. 251, ll. 21-25; Rackers Rebuttal Exh. 21, Item 3).  This can go on until the customer is caught up or until the customer is unable to pay and goes back off the system.
Two groups of customers stand to benefit from the Program.  The first group is comprised of low-income consumers that can afford their gas bills, without the burden of payment of their arrearages, who will benefit by the reduction of up to $375 of their old debts for each quarter they remain in compliance with the program’s requirements. The Company could not identify the number of customers that would fall in this category.  

The second group that may benefit from the Program consists of low-income consumers that cannot afford their gas bills even without paying their arrearages– but only while they receive service before they are disconnected for nonpayment.  These consumers then will have greater arrearage charges that they will either need to satisfy to receive future service, or that will be paid by other customers through the recovery of bad debt expense.  These customers might actually get further behind because they do not have to put down a deposit, so the original arrearage is not reduced.  If they then use more gas than they pay for through budget billing, they will owe more than they did before the Program, and still end up without gas service.  The Company could not identify the number of customers that would fall in this category.  

If the customer pays the proper amount for three months, one quarter of the arrearage, up to $375, will be “forgiven” and Laclede will transfer that amount from the escrow account into its accounts receivable.  (Tr. 251, ll. 21-25; Rackers Rebuttal Exh. 21, Item 3).  This can go on until the customer is caught up or until the customer is unable to pay and goes back off the system. 

The low-income Program participant with extenuating circumstances can receive a waiver.  Extenuating circumstances have not been defined within the terms of Laclede’s tariff sheets (see H.3.c.; Tr. 123, 145), and Staff is concerned that waivers for extenuating circumstances could be abused and, if granted too freely, could fail to instill the “good payment habits” that Laclede intends as a product of its Program.  Moreover, if the months where extenuating circumstances permit a waiver count toward the three-consecutive-payment qualification for benefits, a customer could receive Program funds without ever paying anything.  This possibility also undermines the purported purpose of the Program, to assist low-income customers to develop the habit of paying their bills in a full and timely manner.

Low income customers will be harmed in at least one other way because they will be charged $6 million more for transportation than Laclede’s actual cost to provide that service,.  Low-income customers, who are ratepayers just like all Laclede customers, will be charged the increased rate as part of their bills. (Imhoff Direct, Exh. 7, p11)  Laclede claims that this is a “win-win” situation for all stakeholders.  (Tr. 224).

In Laclede’s response to Staff Data Request No. 5002, it provided copies of some responses to OPC’s data requests.  In this Data Request Response, Laclede indicated that no estimates had been quantified as to the Program’s impact on uncollectables/bad debts as well as costs of billing and collections.  (Imhoff Direct, Exh. 7, p. 15; Rackers Direct, Exh. 12, pp. 7-8).  In sum, permanent solutions to sustainability are not the focus of the Program.  Weatherization to reduce customers’ usage is not a significant part of the program and a low-income rate not a part of the program at all.

B.  Does the Program have the potential to benefit or harm Laclede?

Although some low-income customers may benefit from the proposed Program, one group most assuredly will benefit: Laclede’s shareholders.  The shareholders will benefit from the Program at least three ways.  First, as discussed above, a portion of the arrearages from the winter of 2000-2001 that would otherwise have been written off by Laclede will now return, through this Program, to the Company as payments from the escrow account.  Laclede will transfer that amount from the escrow account into its own cash account and reduce accounts receivable.  (Tr. 293, ll. 11-18; Rackers Rebuttal Exh. 21, Item 3).  This will result in increased cash flow and an increase in income that will flow directly to Laclede’s bottom line and consequently to shareholders.

In addition, the Program will lower Laclede’s level of write-offs for uncollectables.  More customers will come back on since no payment of arrearages is required under the proposed Program.  This permits Laclede to avoid writing off much of the bad debts still carried on the books from two winters ago.  It is important to note at this point that Staff is not adverse to shareholders receiving an appropriate return for their investment; this is one important objective in every rate case.  Unfortunately, Laclede’s proposed Program increases Laclede’s bottom line income without any increase in costs, business risk, any additional effort, or any improvements in service to all customers of Laclede. (Imhoff Direct, Exh 7, pp. 6-7) Thus, if Laclede implements the Program as proposed, it would collect up to $14 million for bad debt in its current rates rather than the allotted $8 million, with no additional risk.  (Imhoff Direct, Exh. 7, p. 7)   If the Program works to reduce the amount of bad debts in the long run by encouraging low-income customers to pay their bills in a more timely manner, as Laclede seems to believe (without any support) that it will, the level of bad debt recovery may increase even further – and the bad debt allowance in rates will be even more unsynchronized with the actual bad debt levels.  (Tr. 258, ll. 10-17)   In this situation, Laclede will benefit from regulatory lag, as the earliest possible opportunity for the Commission to hear a rate case proceeding and resynchronize the bad debt allowance with the actual bad debts, in light of the current moratorium, would stem from a rate case filing no sooner than March 2004.  (Cassidy Rebuttal, Exh. 20)  

Laclede can use the Program to manipulate its accounting for bad debts and, as a result, its earnings.  The Program permits Laclede to double charge its customers for bad debt expense and keep the resulting profits.  By diverting pipeline discounts into the escrow fund set up with Dollar Help, Laclede can use the funds to reduce bad debt expense already included in its permanent rates.  By keeping the increase to its profits from the double recovery, Laclede will recover bad debts twice.  Laclede proposes to return to customers only the unused portion of the new fund that it is creating, through a difficult refund mechanism at the end of the program.  No date for that refund to customers is contained beyond the termination date in the specimen tariffs (Rackers Direct, Exh. 12, p. 12; Exh 13).  The Program does not prohibit Laclede from recovering through the new fund bad debt expenses that are also recovered through its permanent rates.


From an accounting standpoint, until the customer pays for service, the amount the customers owe is reflected in the accounts receivable balance.  The portion of the accounts receivable balance that is estimated to eventually be written-off is recorded as a credit balance in the reserve for uncollectibles accounts (bad debts).  The debit side of this entry is a charge to bad debt expense and a reduction in net income and earnings.  When an account is written-off, the balance in the reserve for uncollectibles accounts is reduced.  If this write-off creates an insufficient balance in the reserve for uncollectibles accounts to cover the estimated amount of future write-offs currently reflected in the accounts receivable balance, a reduction to earnings through a charge to bad debt expense is required to restore the reserve to an appropriate level.  Therefore, account write-offs and/or an increase in the estimated amount of bad debts that is included in the accounts receivable balance can reduce earnings, as illustrated below:

Reserve For Uncollectible Accounts Balance



$1,000,000


Account Write-off 






 -   100,000

Reserve For Uncollectible Accounts Balance After Write-off
     900,000


Estimated Required Reserve For Uncollectible Accounts Balance
  1,000,000


Bad Debt Expense – Reduction to Net Income


   $100,000

The Program would allow Laclede to avoid these charges to bad debt expense by restoring the reserve for uncollectible accounts due to previous write-offs or estimated future write-offs from the transportation discount funds held in the escrow fund.  Laclede would then not have to reduce its earnings for the estimated uncollectible accounts currently reflected in the accounts receivable balance.  (Rackers Direct, Exh 12, p. 3).


As of September 30, 2002, Laclede’s accounts receivable balance included approximately $7,300,000 that was 90 days past due for service provided to customers who are no longer active (receiving service).  In addition, the accounts receivable balance includes approximately $1,600,000 that was 60 days past due for inactive customers.  Since Laclede has a practice of writing-off inactive customer accounts 126 working days after the final bill it is logical to believe that a significant portion of this $8,900,000 ($7,300,000 + $1,600,000) represents a bad debt that should be reflected in the reserve for uncollectible accounts.  However, the balance in the reserve at September 30, 2002 was only approximately $3,400,000.  Therefore, absent an alternative process, a charge to bad debt expense and a reduction in earnings of approximately $5,500,000 ($8,900,000 - $3,400,000) would be appropriate to restore the reserve for uncollectible accounts.  However, the Program provides up to $6,000,000 each year designated for debt forgiveness, that can be used to supplement the reserve for uncollectible accounts and avoid the need to record additional bad debt expense and reduce earnings.  (Rackers Direct, Exh 12, p. 4)

Moreover, the Program will delay of account write-offs to a subsequent period and permit Laclede to recover less past due balances from customers.  In order to be reactivated for service under the Cold Weather Rule (CWR), a customer may be required to pay a significant portion of their past due balance.  Once reactivated, it is unlikely the customer will be disconnected until April 1 of the following year.  Write-off of such a customer’s account would not occur until 126 working days following April 1, or approximately October 1.  

Under the Program, a qualifying customer is reactivated without making any payment associated with their past due balance at all.  As a result, additional write-offs are delayed to a subsequent period, because some customers, who would have been written-off due to the inability to make the initial payment, will now be eligible for reactivation.  This delay in write-offs avoids the reduction in earnings in the current period as a result of recording additional bad debt expense to restore the reserve for uncollectible accounts.  (Rackers Direct Exh. 12, pp. 4-5).


The Program will cause no detrimental effect on Laclede’s cash flow.  Laclede would not incur any additional incremental costs, because these accounts would be written off anyway after 126 business days.  The only additional incremental costs Laclede would incur relate to the reconnection and subsequent bad debts incurred for the reconnection of services.  (Imhoff Direct, Exh. 7, p14)

The Staff included $8 million related to bad debts in its cost of service calculation for Case No. GR-2002-356.
  (Cassidy Direct, Exh. 11, p. 3)  Laclede’s rates currently  include $7,250,000 for the recovery of bad debt (uncollectible) expense.  In addition, Laclede’s rates also include $750,000 for the recovery of bad debts resulting from the Emergency Cold Weather Rule. (ECWR).  (Id.)  By providing another source of funds for the recovery of bad debts and as a result, an opportunity to increase company earnings, the Program significantly increases the likelihood that Laclede will overrecover its uncollectible expenses.  The Program is funded by $6,000,000 in pipeline discounts that currently flow directly to ratepayers in the form of reduced gas cost.  Through debt forgiveness, the Program diverts these pipeline discounts for the recovery of customers’ past-due balances.  The $6,000,000 available through the Program, the $750,000 associated with the ECWR included in rates and the $7,250,000 included in the cost of service used to determine rates provide three sources of funds, comprise a total of $14,000,000, available for the recovery of bad debts.  Laclede has not experienced a level of annual write-offs (bad debts) in the last ten fiscal years equal to the $14,000,000 that would be provided by permanent rates and the Program. (Cassidy Direct, Exh, 11, p. 5)  If Laclede recovers $6 million through the Program and $8 million in rates, while only experiencing $11,300,000 in write-offs (the highest level experienced during the last ten 

fiscal years), the Company would realize an additional $2,700,000 in earnings.
  (Rackers Redirect, Exh.21).  This situation provides Laclede with an incentive to maximize the Program at the expense of ratepayers.  If the Program can be used to forgive the same bad debt that is being recovered in rates, earnings will be higher than earnings would have been had the Program not been in existence.  

The Program administrator will forgive a portion of a customer’s debt for keeping up with payments to Laclede using discounts from the interstate pipelines diverted from Laclede’s overall customer base.  The portion of customer accounts that would otherwise be Laclede’s bad debt are covered by the arrearage forgiveness program and are no longer classified as bad debt.  Again, through a reduction in bad debt, Laclede increases its total income without an increase in their efforts, business risks, or any improvement in service quality.  (Imhoff Direct, Exh. 7, Sch. 2).

Laclede may argue that it will see less benefit than under its initial proposal because of changes made during negotiations, and manifested in the revised specimen tariff pages entered as Exhibit 13.  The fact that Laclede removed what they are calling the “incentive piece,” however, does not change the fact that a significant portion of the funds for this Program go directly to Laclede’s bottom line. (Imhoff Direct, Exh. 7, p. 11).  

Overall, Laclede will benefit from the Program.  Laclede will experience higher reported earnings as a result of the double recovery, prepayment, or deferred recognition of its bad debts.  Laclede will also benefit to the extent that the excess funds accumulated through the Program will permit it to meet its other cash-flow requirements, regulated or non-regulated, with funds no longer necessary to offset bad debts.

C.
What revisions can or should be made to the operational terms of the Program?

Staff recommends that the funding should be changed to an AAO and the scope should be limited.  The Company’s current weatherization program should be evaluated to consider the issues raised by the Department of Natural Resources and the Office of the Public Counsel and modified to the extent necessary.  The Company has over stated its concerns regarding the use of an AAO.  Various parties have urged the Commission to reduce the size of the Program and the Company has stated that it is willing to make some reduction.  As a result, the amount of cash needed for the program should be considerably less than the $6 million in the tariffs currently filed with the Commission.  The Commission should reject the filed tariffs and consider a significantly reduced level of funding, using a lawful funding method.

In addition, in testimony, Mr. Fallert estimated that there will be savings for Laclede as a result of the Program that will accrue to Laclede until the next rate case.  (Tr. 210-211.  These savings should also reduce the cash needed for the program.  The Company’s concerns about future disputes that may arise regarding the amount of the deferrals using an AAO is not a valid criticism.  Before recovery of these highly speculative costs is permitted, it is reasonable to allow the amount of the deferral to be audited for prudence and for verification of the incremental costs.  Finally, it is important to realize that, although the Company may have concerns about the Staff’s proposed treatment of the costs included in AAOs in past cases, the future level of recovery of the AAO proposed in this case has not been determined.  

Importantly, the Commission will make the decisions regarding the level of that recovery.  These decisions are made on a [rate] case by [rate] case basis at the same time that all relevant factors are being considered.  By using an AAO, not only will the costs be able to be identified, any offsetting savings can be captured and considered at the same time the level of recovery is determined.  (Rackers Rebuttal, Ex. 21, Items 6, 7 & 8).  This is the only way to assure that all customers are not harmed by this program.


In order to assure that the Program is actually effective in meeting its stated goals, Laclede should be required to generate and maintain all information necessary to measure success or failure.  The parameters of the program must be defined and monitored.  These parameters include the number of eligible customers, number of applicants, number of participants in the program, along with the amount of Laclede’s arrearages that are attributable to low-income customers and how the program effects these participants and the overall level of arrearages.  Tracking should also be required to determine the cost of the program activities for each participant and how effective each of these measures are in making it possible for the participants to become current and keep current with their utility bills.  It is critical that a program of this type provides a permanent change in the payment behavior of the participants and does not leave their customer status the same or diminished.  Similarly, the program should also demonstrate the ability to have an aggregate affect on Laclede’s arrearages.  Designing and implementing a program that will benefit the low-income participants, Laclede’s shareholders, and the ratepayers is a task that will require considerable effort.  The information provided thus far by Laclede on its Program does not demonstrate that it has adequately designed the program to serve the three stakeholders.  Information provided thus far also does not demonstrate that Laclede has adequately considered the monitoring required to demonstrate that a program of this type is helping, hurting, or making no difference to the stakeholders in the Program’s effectiveness. (Warren Direct, Exh. 8, p. 6).

In its proposed tariff, the Company indicates that it would administer the program with Dollar Help and social service agencies.  An alternative would be for an outside vendor to administer the program.  This outside vendor could better balance the three-fold goal of the program of benefiting the low-income participants, Laclede’s shareholders, and the ratepayers.  Because of the magnitude of the proposed program funding, it might be appropriate to ramp-up the program so that the feasibility of program elements could be tested before being fully implemented.  If an experienced vendor who has worked with programs of this type and with this magnitude of funding can be identified, the ramp-up might not be necessary.

The recent AmerenUE complaint case settlement may offer an example of a more productive program to address sustainability through weatherization.  The objectives established by the Commission Order in Case No. EC-2001-1 included administering AmerenUE funded weatherization and conservation programs from an account established at the Environmental Improvement and Energy Resources Authority (EIERA).  EIERA is a quasi-governmental financing authority established in Missouri statute and contained organizationally within the Missouri DNR.  The EIERA was created to administer funds of this type to improve energy efficiency of Missouri’s households.  In the proposed Laclede Program, funds would be deposited to a separate escrow account, and the funds are to be administered by Laclede, Dollar Help, and the social service agencies.  An alternative would be to have an outside vendor develop, implement and administer the program.  The EIERA is an agency that is a repository for environmental and energy programs where funds can reside and be dispensed according to program guidelines, and could serve as a model here. (Warren Direct, Exh. 8, pp. 7-8).

C.  What level of funding is appropriate?

No one can know the appropriate funding level for Laclede’s proposed Program, because Laclede has done no studies nor even estimated any costs of the Program.  To the contrary, the funding is designed to raise $6 million.  Laclede’s own witness, John Moten admitted that the level was not tied to the funding needs of the program and that this level was based on the monies which the Company previously received through the old GSIP, which expired on September 30, 2001 and was not extended as a result of the Commission’s Order in Case No. GT-2001-329.  (Tr. 134-135).  

The $6 million level is significantly higher than any other low-income program in Missouri.  (Imhoff Direct, Exh. 7, p. 8).  The cost to consumers would equate to increasing Laclede’s customer charge by $1.00 per month – for an untested program.  (Tr. 732).  In contrast, MGE’s program, which is funded through the customer charge, costs customers about $.08 per month.

The Program funding is not tied to any level of Program costs because Laclede has done no studies to analyze and predict Program costs.  (Tr. 248, ll. 4-6; Tr. 249, l. 23; Tr. 250, ll. 4-5, 14) The level of funding is not related to the anticipated cost of assisting low-income customers but is instead tied to a level of bad debt that Laclede is still carrying on its books. (Imhoff Direct, Exh. 7, p. 8).

The Staff does not have the information to specify an estimated dollar amount. The funding of the program should be comparable to the costs of the programs described in the direct testimony of Staff witness Henry Warren unless facts and circumstances support significant deviations.  An experimental program funded at $600,000 would be more in line with previous experimental programs.

In Laclede’s recent rate Case No. GR‑2002-356, expenditures in the low-income weatherization program of $300,000 per year and were included in rates.  (Warren Direct, Exh. 8, p. 3).  The Commission Order in MGE’s Case No. GR-96-285 also  included an outside evaluation of the MGE weatherization program.  The expenditures authorized for that program were $250,000 annually in the Kansas City service area.  The results of the evaluation of MGE’s program were useful in the continuation and expansion of the program to all MGE service areas in the Commission Order in Case No. GR-2001-292.  The expenditures authorized in that case are $340,000 annually for the entire MGE service area and are also currently included in rates.  (Warren Direct, Exh. 8, p.4).

In addition to MGE’s low-income weatherization funding authorized in Case No. GR-2001-292, the Commission also authorized MGE to implement the ELIR for approximately 1,000 customers in the Joplin service area for two years.  The funding of approximately $400,000 for this program is also included in current MGE residential rates. (Warren Direct, Exh. 8, p. 4) 

A final point of comparison: the funding for Ameren UE’s weatherization program has continued at $150,000 annually.  This level of funding was again authorized to be included in current rates by the Commission Order in Case No. GR-2000-512. (Id.)

D.  How can the Program be funded?

Generally, these low-income programs have been considered in general rate cases where the many ramifications of these programs can be considered comprehensively, and have been recommended to the Commission as part of a stipulation and agreement among Staff, OPC, the utility and other parties.  Implementation through existing programs to control administrative expenses is a reasonable approach but also allows Laclede to recover the bulk of these funds without expending anything toward the program in either direct funding or administrative costs.  Laclede claims benefits for all customers in reduced costs – and such broad claims demand consideration in the context of a rate case so that all relevant factors may be considered.  

An AAO can be authorized to the extent that a program must be implemented before the Company’s next rate case.  Recovery of costs can await the Company’s next rate case when all relevant factors can be considered.  By using an AAO, not only the costs but also any offsetting savings can be captured and considered when recovery is determined.  (Rackers Rebuttal, Exh. 21, Item 8) 

E.  How should the Program be funded?


As noted earlier, implementation through expansion of existing programs will control administrative expenses and is a reasonable approach that also allows Laclede to recover the bulk of any costs without requiring the Company to expend anything toward the Program in either direct costs or administrative costs.  Laclede claims benefits to all customers in reduced rates.  A rate case would permit the Commission to consider all factors to determine the amount to include in rates.  A rate case also insures that all relevant factors are considered and allows the Commission the flexibility to explore and implement several options.  

The rate case approach protects consumers from overcharges for bad debt expense as the amount of bad debt expense included in rates (e.g., $8 million in Laclede’s last rate case) is matched with the costs.  The rate case approach avoids the initial overcharges to consumers of up to $6 million as contained in Laclede’s Program.  

An AAO can be authorized to the extent that a program must be implemented before the Company’s next rate case.  Recovery of costs can await the Company’s next rate case when all relevant factors can be considered and the costs of the Program can be actually measured.   

As explained below, funding this program through the ACA/PGA process as proposed by Laclede is not lawful and would set policies that the Commission and utility customers may come to regret.  

A.  The Program should be funded by means of an AAO 

A funding method exists that would resolve all of Staff’s concerns with lawful funding of the Program.  Laclede could receive an AAO to establish a limited Program and permit study of the results, so that the Program theory could be tested prior to Laclede’s next rate case to see if it is of value to both Laclede and its customers.  Staff would support the funding of the Program through an AAO, if the Program were an experiment with defined objectives, end date, and limited to a number of customers that could produce meaningful results related to the consequences of the Program before it is adopted as a permanent feature for all qualifying customers.  There may be no benefits from this Program for ratepayers, other than the knowledge that this approach is not effective.  An AAO would have several benefits from a funding perspective.  

It is fairer to all customers because they will not pay for the Program that Laclede has designed until it can be shown that it is effective in reducing arrearages and changing the behavior of low-income customers.  Laclede designed and proposed the Program so that risk of failure rested on its customers and not on Laclede.  The AAO approach will give Laclede the incentive to:  1) minimize actual costs since it must fund any incremental costs until its next rate case and 2) adequately document its costs with Program results in order ensure recovery of its costs. Even Laclede admits that the actual costs of the Program may not approximate the $6 million amount the Company seeks to collect from its customers. (see e.g. Tr. 241, ll 16-21; Tr. 242, ll 7-9).

In the case of MGE, the Office of the Public Counsel proposed the Experimental Low-income Rate and all customers, OPC’s clients are paying a very small amount -- $.08 per month through the customer charge.

The AAO approach is fair to low-income customers because they will have an opportunity to take advantage of the Program, and if it proves effective and Laclede’s unsupported hypotheses prove true, these customers will develop a habit of regular payment and will be better able to withstand the rate increase that will result if it is determined that all customers should pay for the cost of the Program.  

An AAO for the Program is fair for many reasons including that it allows Laclede to institute a program to assist their most vulnerable customers.  The recent $ 14 million rate increase included over seven million dollars for bad debt expense and an additional $750,000 for cold weather rule expenses.  Any incremental costs may be recovered in the next rate case.  Additionally, to the extent that Laclede is able to lower its costs by reducing bad debt expense and reducing the cost of disconnects and reconnects -- costs that are included in present rates -- Laclede will profit from the Program.  This points out a concern that Staff has with Laclede’s strong opposition to funding through an AAO;  if indeed the Program is a win-win-win and Laclede stands to profit from it, they should not be allowed to burden customers with all of the Program’s risks.  Laclede is not as confident of the Program’s success as it may appear. 


It is also fair initially that Laclede bear these risks up front because it is the designer and proponent of this “innovative” approach.  There are other more proven approaches that Laclede could have suggested, but Laclede specifically designed and proposed this program outside of a rate case.  Laclede made deliberate choices to  recapture the income that it lost as a result of its failed Gas Supply Incentive Program (GSIP). (Tr. 134-135). 

The AAO approach is fair to the Commission because it does not have to decide between rejecting a low-income assistance program and approving an unlawful funding method outside of a rate case.  The Commission may choose to couple approval of the AAO with a directive to Laclede to file a properly designed GSIP so that the Program could be funded with actual savings, or the Commission could direct the Parties to engage in a collaborative effort to determine whether a method besides AAO funding could be determined.   


While it would be lawful for Laclede to fund this Program with GSIP savings, Laclede has not made a GSIP filing.  The theory of granting  GSIPs is that they encourage the company to achieve greater savings than could reasonably be expected.  It is only when an LDC is able to achieve greater savings than expected that it becomes  reasonable for it to receive a portion of the “savings.”  (Sommerer Direct Exh. 10, p, 5-6)  Laclede could seek to pass maximum FERC rates through to its customers, but the Commission would have the opportunity to determine whether the Company was acting in a reasonable and prudent manner by not seeking discounted services before these amounts could be actually charged to customers. 

The AAO approach is fair to other LDCs who rely on the ACA/PGA process to pass the costs of natural gas through to their customers on a timely basis.  To allow non-gas costs to be passed through the ACA/PGA process could cause the entire process once again to be questioned as improper single issue ratemaking.  (Sommerer Direct, Exh. 10, p. 4).  One of the major reasons the PGA clause has endured is that gas costs for an LDC are considered to be a discrete cost that may be isolated from the type of costs that are included in rate cases.  The fact that gas costs are limited in nature and may be considered to be unique are why the courts have allowed this process to exist outside a rate case.  State ex rel. Midwest Gas Users' Ass'n v. Public Service Com’n., 976 S.W.2d 470, 480 (Mo.App. W.D. 1998).  The Court found taxes to be a similar type expense:   “taxes to be passed on through the TAC were different in kind from the other expenses of the utility and could not be offset by other savings.  Id.  Bad debt expenses are not like taxes or commodity costs so distinct and discrete that they are not be offset by other savings.  To add non-gas costs to the PGA process as Laclede suggests may subject the entire PGA/ACA process to another challenge and ultimately undermine it after it has been settled for many years.   


The AAO approach would allow the Commission to consider the costs of the Program in the next rate case as OPC has suggested, and would avoid the issue of endangering the ACA/PGA process.  Additionally an AAO would encourage Laclede to keep good records so that the two low-income experimental programs could be evaluated for effectiveness.  

B.  The Program should not be funded through the PGA/ACA process


Implementation of this tariff would effectively increase customers’ bills by $6 million.  This poses a major legal problem because it is done through the ACA process and not through a rate case.  (Imhoff Direct, Exh. 7, p. 9)  PGA costs are limited strictly to natural gas costs necessary to bring the commodity from the production areas to the Company’s city-gate.  The city-gate is the point of interconnection between the delivering pipelines and the Company’s local distribution facilities. City-gate delivered costs include the cost of the commodity itself, interstate pipeline transportation charges, both upstream and downstream, interstate pipeline storage charges and intrastate pipeline transportation charges. Upstream pipeline charges indicate costs for pipelines that are closer to the production side or feed into other “downstream” pipelines that eventually interconnect with the Company’s city-gate. All these charges are ultimately subject to a prudence review.  State ex rel. Midwest Gas Users Ass’n, 976 S.W.2d  at 480.  


Bad debt expenses are margin costs, not gas costs.  “Under regulatory ratemaking. Laclede’s uncollectible expenses are a cost of doing business and are therefore included in the rates paid by all ratepayers.”  (Cline Direct, Exh 3, p. 8).  In contrast to gas costs passed through the ACA/PGA process, margin expenses such as payroll, depreciation, income taxes, customer service bad debt costs, and billing expenses are considered in the context of a general rate case and are not subject to an adjustment process. (Sommerer Direct, Exh. 10, p. 3).  Margin costs such as bad debt expenses are not recoverable through the PGA/ACA process.  


C.  The Program should not be funded by Laclede’s proposed “GSIP”

This is not a gas supply incentive plan.  Certainly it is not a properly structured incentive plan, and not even Laclede has characterized it as such.  (Tr.  p. 798).  Laclede is not attempting to recover gas costs, but margin costs.  While Laclede has attempted to portray bad debt as gas costs it can only allege that there is some tangential relationship and a tenuous one at that.  


The lawfulness of a gas supply incentive plan was challenged in State ex rel. Midwest Gas Users Ass’n.  The Court found that such a plan was lawful and avoids being single issue as well as retroactive ratemaking only because the Commission considers all relevant factors.  Gas costs may not be passed along by electric companies because to do so would “permit the adjustment of electric utility rates based on consideration of a single factor and without consideration by the PSC of whether other costs had decreased and thus had offset any increase in fuel costs.”  State ex rel. Midwest Gas Users' Ass'n, 976 S.W.2d at 480..

Furthermore, regarding single issue ratemaking, the Utility Consumers Council court held that this violates Section 393.270.4, which provides:

In determining the price to be charged for gas, electricity, or water the commission may consider all facts which in its judgment have any bearing upon a proper determination of the question although not set forth in the complaint and not within the allegations contained therein, with due regard, among other things, to a reasonable rate of return upon capital actually expended and to the necessity of making reservations out of income for surplus and contingencies.

Section 393.270.4 RSMo (2000). 

“In State ex. rel. Missouri Water Co. v. Public Service Comm'n., 308 S.W.2d 04, 719 (Mo.1957), and similar cases, the courts have held that this statute means that the PSC's determination of the proper rate for gas is to be based on all relevant factors rather than on consideration of just a single factor.”  State ex rel. Midwest Gas Users' Ass'n, 976 S.W.2d at 479.


In this case, Laclede is asking the Commission to make the unlawful determination that Laclede’s gas costs that are passed through the PGA/ACA process should be increased by $6 million to cover bad debts when all relevant factors have not only not been considered, but could not be considered by the Commission because such factors have not been presented.


In the same case the Court determined that a GSIP was lawful only because the Commission had already considered and determined the prudent cost of gas.  Specifically the Court said:

Even in the case of the incentive PGA/ACA clause, the PSC conducts a review of the proposed adjustment if it is above a certain threshold amount; if it is within that amount, then the PSC's prior review has already determined the adjustment to be prudent.  Moreover, neither the ACA nor the incentive PGA/ACA purport to retroactively change the amounts charged under those clauses.  

State ex rel. Midwest Gas Users' Ass'n, 976 S.W.2d at 479.


Laclede’s Program, in contrast does propose to change the amounts previously charged customers under the ACA/PGA clause.  The program purports to forgive customers prior bills for making regular payments.  


The Court went on to find that a benchmark is essential to the lawfulness of a GSIP: 

under the incentive mechanism, the PSC determines the benchmark price that it anticipates gas will cost over the following year.  It recognizes that the actual price may vary somewhat from the benchmark.  It therefore sets a benchmark price for gas at a level which is 2% below what the PSC believes is likely to be the actual cost of gas.  At the end of the year, when the actual gas costs for the prior year are determined, the PSC and the company review the actual cost of gas for the year.  If the actual gas costs are determined to have met the benchmark amount or are up to 4% higher than the benchmark (i.e., 2% higher than the actual anticipated price, since the benchmark is set at 2% below the actual anticipated price), the PSC will allow this amount of actual cost adjustment by the utility;  in effect, it has determined to set the benchmark at 2% below what is anticipated, but has determined in advance that up to a 4% upward variation from the benchmark will be considered prudent.

State ex rel. Midwest Gas Users' Ass'n, 976 S.W.2d at 481 (emphasis added).


The Court further instructed that advance determinations by the Commission concerning the prudence of actual gas costs is essential to make an incentive plan lawful and to guarantee that the Commission has not abdicated its ratemaking responsibility:

If the actual gas costs were between 4% and 10% higher than the benchmark amount, the PSC has determined in advance that the gas company may only recover 50% of that difference in a cost adjustment;  in effect, it has determined that the remaining 50% is imprudent.  If actual gas costs are more than 10% above the benchmark, the PSC will undertake a traditional prudence review, and there will be a presumption that costs above this level were imprudent.  If actual gas costs were between the benchmark level and 94% of that level, then 50% of the savings are passed on to the ratepayers.  If actual gas costs are less than 94% of the benchmark level, then 100% of the savings will be passed on to the ratepayers.

Id. (emphasis added).

Not only may this Program not be funded lawfully through the PGA/ACA process, it is not just and reasonable for the Commission to add $6 million to customers’ bills in the guise of a GSIP.  As Mr. Sommerer explained: the other customers, including low-income customers, currently receive 100 percent of pipeline discounts. Reducing that level to anything less than 100 percent would be a reduction in the overall level.  In fact, Laclede is already obtaining discounts for fiscal year 2002, according to the company's own calculation, that would guarantee a $6 million funding level. Over an approximately seven-year time frame, Laclede has achieved no additional reductions in discounts(Tr. 775).  Indeed, this lack of historic benefits demonstrates the Program is not structured to bring about additional pipeline discounts for consumers – ALL customers just pay $6 million more.  

What Laclede characterizes as the funding amount is in essence a $6 million charge to the ACA account for the cost of the Program.  The funding is related to bad debt expense and arrearages, cost items that are evaluated in a general rate case and for Laclede were reviewed in their most current case.  

Administrative costs are not the type of costs that may be included in the ACA/PGA process, either.  Elements of management control such as collection policy, implementation and adherence to the cold weather rule, write-off policy, disconnect policies, customer notice policy, payment plans, integration of low-income funding sources, reconnection policy, billing policies and other customer service issues are not and should not be considered in the PGA process (Sommerer Direct).  

F.  Can weatherization, conservation, customer outreach and education, and administrative costs be included in the program?

The preferred approach to weatherization would be to supplement the current programs so there should be few if any administrative costs. 

G.  How should weatherization be included in the program?

Weatherization should be included in the Program to the extent that it improves 

energy efficiency in a manner that makes natural gas service affordable to low-income consumers commensurate with the costs of such weatherization. Weatherization, conservation, customer outreach and education with related administrative costs should be included in a program to the extent that these items are likely to improve the affordability of natural gas service to low-income consumers commensurate with the amount of these costs.

H.  Are there alternative approaches for the Commission to consider?

As an alternative, the Staff recommends that the Commission reject the Company’s proposal and issue its order establishing a technical conference directing all interested parties to develop a proposal to improve the affordability of natural gas service to the Company’s low-income consumers consistent with implementation for the 2003-2004 heating season. 

Commission rejection of an inadequately or poorly designed program does not mean rejection by the Commission of all assistance programs, the Commission could order a conference such as a working group in which interested parties could work to develop a Program that is designed to assist low-income customers. (Imhoff Direct, Exh. 7,  p. 16)

Alternatively the Commission could grant an AAO for Laclede to institute the Program for the remainder of this hearing season, and order a working group to meet to develop a properly designed GSIP for Laclede, with the savings to go to support this Program.  That would avoid the problems of the Experimental Weatherization Program for Low/Moderate Income Customers that was proposed in 1993 by Gas Service, Western Resources Company for the Kansas City area.  This program was subsequently implemented on an experimental basis, but the lack of participation in the original program resulted in modification of the program qualifications.  Additional problems in the program resulted when the program was initially administered by MGE, the successor to Gas Services.  The problems culminated in a complaint case by The Office of Public Counsel (OPC), which was resolved in Case No. GR-96-285.  The Commission Order in this case also resulted in clarification of the program including an outside evaluation of the MGE weatherization program. (Warren Direct. Exh. 8, p4).

CONCLUSION  


Staff and OPC both have suggested waiting until the next rate case to implement this Program.  The problems that Laclede’s customers have paying their bills is not a new problem and it will not be solved with this proposal.  To the extent that the Commission feels that it is necessary to take remedial action at this time and that the need is great enough to test Laclede’s hypothesis that the program has benefit, Staff suggests that Laclede begin with a limited experimental program to test:  1) the assumption underlying their proposed program that if arrearages are forgiven a significant number of customers will be able to keep up with their energy bills, and  2) the level of funding that is reasonably necessary for the Program.

The Commission should fund the Program by granting Laclede an AAO to cover costs of the Program for the remainder of this winter and order a technical conference with the purpose of agreeing on a properly designed gas supply incentive plan that may be recommended to the Commission.  Funds from such a plan could then lawfully be used to fund this Program until it may be considered in the next rate case.  At that time there should be sufficient experience to determine whether the benefits of the program offset the costs to an extent that the Program could be included in cost of service because.

With these modifications to the funding, this program could be the win-win-win that Laclede has suggested it could be.  
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� The qualification status will change to 175% f the poverty level in the second and subsequent program years.


� In that case, $7.25 million of this amount was related to ongoing uncollectible expense while the remaining $750,000 inclusion pertained to the provisions of the Emergency Cold Weather Rule (ECWR), which was in effect for the period covering November 18, 2001 through March 31, 2002.  This $8.0 million level of uncollectibles is included in Laclede’s current rates, which took effect November 9, 2002.


� Bad Debts Recovered Through Permanent Rates		 		$   7,250,000


	Bad Debts Recovered through ECWR				        750,000


	CU/KU Debt Forgiveness						     6,000,000


	Total Bad Debt Recovery						$ 14,000,000


	Actual Bad Debts (Highest Level In The Last Ten Fiscal Years)	   11,300,000


	Over Recovery of Bad Debts /Additional Earnings			 $  2,700,000
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