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Introduction


The Office of the Public Counsel asks the Public Service Commission to overrule Missouri Gas Energy's Motion to Strike the Surrebuttal Testimony of Public Counsel expert witness John A. Tuck. Mr. Tuck, the Senior Investment Officer for the Public School and Non-Teacher Retirement Systems of Missouri with responsibility for $23 billion public pension fund’s domestic equity investments, provided expert testimony in response to the Rebuttal Testimony of MGE’s witness Dunn and to some extent MGE witness Morin. 

 MGE urges the Commission to strike all of Mr. Tuck’s surrebuttal testimony claiming it is new direct and rebuttal testimony. (MGE Motion p. 2).  MGE’s tactic is to isolate bits and pieces of Mr. Tuck’s surrebuttal testimony out of the context of his testimony.  Mr. Tuck’s surrebuttal testimony is referenced with specificity to witness Dunn’s and witness Morin’s Rebuttal Testimony.  In particular, Mr. Tuck points out to the Commission how statements made by witness Dunn to rebut and attempt to denigrate Public Counsel witness Travis Allen’s testimony are reckless, groundless, and misleading, littered with rhetoric instead of meaningful criticisms.  To fully and properly respond to MGE’s blunderbuss attack on Mr. Allen’s testimony, Mr. Tuck was required to demonstrate how and in what manner Mr. Allen has presented reasonable and well grounded analysis, conclusions and recommendations.  In addition, as legitimate surrebuttal testimony, Mr. Tuck had to come forth with comments that not only demonstrated how and in what manner witness Dunn had unfairly mischaracterized Mr. Allen’s work, but also challenged the credibility and weight of witness Dunn’s opinions and methodology he relied upon.  As the Commission can see, Mr. Tuck offers the Commission a full and complete response to MGE’s rebuttal.

FACTS


Mr. John A. Tuck filed surrebuttal testimony on behalf of the Office of the Public Counsel as an independent financial consultant. (Ex. 203, p. 1, l. 3-5).  Mr. Tuck is well acquainted with the issues, the necessary information, and the appropriate methodologies that must be brought to bear in determining the cost of capital and rate of return. He is the Senior Investment Officer for the Public School and NonTeacher School Employee Retirement Systems of Missouri.  This is a public pension fund with assets of over $23 billion.  He is responsible for among other duties the fund’s domestic equity investment program. (Ex. 203, p. 1, l. 6-12). Prior to his nine years with the pension fund, he was employed for about three years as the Public Utility Financial Analyst for the Office of the Public Counsel. (Ex. 203, p. 2, l. 1-3). In that position, he provided analysis and expert testimony on the appropriate overall rate of return, the specific return allowed on common equity, and the appropriate capital structure for ratemaking purposes. (Ex. 203, p. 2, l. 3-13).


Mr. Tuck’s Surrebuttal provided his expert comments on whether MGE witness Dunn’s rebuttal testimony was a fair and appropriate critique of Public Counsel witness Allen’s testimony.  In particular, his findings were that witness Dunn’s comments were extreme and only served to highlight the shortcomings and flaws of witness Dunn’s own analysis and recommendations. (Ex. 203, p. 3, l. 12-20).  Mr. Tuck in his surrebuttal testimony also properly addresses certain assertions made by MGE witness Morin in his rebuttal testimony. (Ex. 203, p. 4, l. 1-11).

Applicable Legal Standard 

Commission Rule 4 CSR 240-2.130 (7) (D) provides that “Surrebuttal testimony shall be limited to material which is responsive to matters raised in another party’s rebuttal testimony.”  A fair reading of Mr. Tuck’s Surrebuttal Testimony demonstrates that he is directly responding to matters raised in MGE witness Dunn’s and MGE witness Morin’s rebuttal testimony.

 
The prior version of that rule (4 CSR 2.130 (12) (C) had stated: Surrebuttal testimony and schedules must be limited to material which is responsive to matters raised in another party’s rebuttal testimony and schedules and are not to merely bolster or reiterate matters previously presented by direct or rebuttal testimony and schedules.”  

Even with that more restrictive version of the rule, the Commission refused to strike surrebuttal testimony, noting that “While Staff’s motion has some merit, the Commission must note that the line between proper surrebuttal testimony and testimony which should have been included in a party’s direct testimony is often a fine one.  The Commission is not inclined to grant the harsh remedy of striking testimony in a case as close as this one, absent some showing of specific prejudice to the moving party.” In Re Associated Natural Gas Company of Fayetteville, Arkansas, Case No. GR-90-38, et al. (July 14, 1995) 

MGE has failed to demonstrate any prejudice as a result of Mr. Tuck’s surrebuttal testimony.  In fact, MGE took Mr. Tuck’s deposition in this matter on June 21, 2004 and conducted extensive cross-examination of Mr. Tuck. (Tr. pps. 585-673, 722-758).  Moreover, as will be shown below Mr. Tuck’s testimony is wholly proper surrebuttal to issues raised in the rebuttal testimony of MGE witnesses Dunn and Morin.


The Commission applied the current rule in an Order Regarding Motions To Strike Testimony, September 17, 2002, In the Matter of Southwestern Bell Telephone Company’s Tariff Filing to Initiate Residential Customer Winback Promotion, Case No. TT-2002-472. SWBT moved to strike the surrebuttal testimony of MCI’s witness as improper because it did not take issue with the rebuttal testimony of SWBT’s witnesses and instead, according to SWBT, embellished and restated the witness’s rebuttal testimony.  The Commission denied the motion to strike, saying “The Commission’s rule simply requires that surrebuttal testimony be responsive to rebuttal testimony. The rule does not require that surrebuttal testimony dispute some rebuttal testimony.  [The witness’s] surrebuttal testimony clearly does respond to the rebuttal testimony offered by other witnesses.  The fact that [his] response expresses agreement with that testimony does not make his surrebuttal testimony improper.”

In that same case, SWBT’s competitors sought to strike the expert testimony of economist Dr. Aron who submitted surrebuttal testimony offered by SWBT claiming that it should have been offered as direct. They pointed out that similar testimony by Dr. Aron had been submitted as direct in another tariff case and that the offering of her testimony here as surrebuttal deprives the other parties with an opportunity to file responsive testimony.  The Commission rejected the motion to strike: “An examination of Dr. Aron’s testimony reveals that it is responsive to rebuttal testimony, and offers an alternative explanation of the economics of competition to refute that testimony.  The testimony is proper surrebuttal.”

 Discussion


Public Counsel is not “interjecting new issues” or “new direct” or “rebuttal testimony” as alleged by MGE in its Motion. (MGE Motion p. 2).  Mr. Tuck is responding to witness Dunn’s rebuttal testimony and, in particular, his attempts to cast doubt on the credibility and reliability of Mr. Allen’s testimony and analysis.  Mr. Tuck is also directly responding to issues raised by MGE witness Morin in his rebuttal testimony.


A.  Surrebuttal to witness Dunn


MGE cites pages 6-10 of Mr. Tuck’s testimony as improper surrebuttal.  However, the Commission must look to the entire context and not just testimony isolated from its context.  First, MGE witness Dunn at pages 9 through 23 of his rebuttal testimony asserts that the capital structure proposed by the Staff and Public Counsel is unusual and arbitrary.  On page 5 of Mr. Tuck’s testimony, he notes that witness Dunn stated at page 9 of his Rebuttal testimony: “The proper capital structure is the stand alone capital structure of Southern Union after removing. . . the impact of its Panhandle Eastern subsidiary.”  The discussion on the rest of that page and on pages 6-10 and as well as the discussion on pages 12-21 forms the response of Mr. Tuck to the witness Dunn’s capital structure, including the $49 million reduction of equity in his proposed capital structure witness Dunn made in his rebuttal testimony.  (Ex. 203, p. 8).  Specifically at page 10 lines 10 through 20, Mr. Tuck responds directly to the fact that MGE management recognizes that Southern Union must improve its equity ratio directly citing and quoting from pages 14 and 15 of witness Dunn’s rebuttal testimony.  Mr. Tuck cogently explains at pages 12 through 14 of his surrebuttal testimony why witness Dunn’s capital structure recommendation in light of management’s public statements set-out in witness Dunn’s rebuttal testimony would be inappropriate for use in setting rates for MGE.


Beginning on page 14 and continuing to page 21 of his surrebuttal testimony, Mr. Tuck responds directly to assertions made by witness Dunn at pages 12, 18 and 19 of his rebuttal testimony that use of Southern Union’s consolidated capital structure is inappropriate and demonstrates the risks posed by use of the capital structure proposed by witness Dunn to ratepayers.  At pages 15 through 21, Mr. Tuck properly rebuts witness Dunn’s assertion that his proposed capital structure and the consolidated capital structure of Southern Union pose no risk to ratepayers.  As Mr. Tuck explains, it is important for regulators to distinguish between unavoidable risks and risks explicitly accepted by company management that are designed to produce gains for shareholders.


Simply put, Mr. Tuck’s surrebuttal testimony at pages 6 through 21 regarding the appropriate capital structure directly rebuts issues raised by witness Dunn in his rebuttal testimony.  Such surrebuttal is wholly consistent with Rule 2.130(7)(D).  MGE’s request to strike this portion of Mr. Tuck’s surrebuttal testimony should be denied.


MGE’s motion as it applies to pages 24-37 of Mr. Tuck’s testimony is also misguided. These pages again must be viewed in the larger context.  First, MGE ignores page 22, lines 11-18 and page 23, lines 1-3 where Mr. Tuck explicitly cites four specific assertions made in witness Dunn’s rebuttal testimony at pages 2 through 4 and page 27.  Beginning at page 23, Mr. Tuck describes how witness Dunn in his rebuttal testimony mischaracterizes Mr. Allen’s testimony and substitutes reckless rhetoric for meaningful analysis of Mr. Allen’s workproduct.  The surrebuttal testimony of Mr. Tuck on pages 24 through 37 is a defense of Mr. Allen’s work from the standpoint of an expert in the field. He offers his opinion of the methodology and care employed by Mr. Allen as his response to witness Dunn’s rebuttal comments.


Witness Dunn incorrectly alleges Mr. Allen performed “arbitrary,” contrived,” and “mechanistic” calculations in his rebuttal testimony.  The only way to rebut those claims is to review the analysis and calculations performed by Mr. Allen in arriving at his conclusions.  Mr. Tuck’s testimony on pages 24 through 37 does that and concludes contrary to witness Dunn’s claim, that Mr. Allen examined and interpreted data reasonably relied upon by investors in performing a DCF analysis. (Ex. 203, p. 24, l. 2-8).


MGE specifically at page 4 of its Motion notes that Mr. Tuck discusses the fact the fact that “some cost of capital analysts argue” that “the retention growth rate is flawed because it is circular.”  MGE neglects to mention that witness Dunn is one such analyst and that at page 49, line 5 of his rebuttal testimony witness Dunn asserted that the retention-growth rate is “circular.”  Mr. Tuck’s surrebuttal testimony at pages 35 through 37 is directly responsive to witness Dunn’s incorrect assertion that use of the retention growth rate is “circular.”


Mr. Tuck’s surrebuttal testimony at pages 24 through 37 is wholly consistent with Rule 2.130(7)(D).  This testimony directly responds to witness Dunn’s incorrect assertion that the analysis proposed by Public Counsel witness Mr. Allen is “arbitrary,” “construed,” and “mechanistic.”  MGE’s request to strike this portion of Mr. Tuck’s surrebuttal testimony should be rejected.


B.  Surrebuttal to Witness Morin


As to the claim at page 4 of MGE’s Motion that it is “entirely inappropriate” for Mr. Tuck to provide surrebuttal to witness Morin because witness Morin only rebutted the testimony of Staff witness Murray, such a claim is not supported by a simple reading of 4 CSR 240-2.130(7)(D).  Rule 130(7)(D) provides surrebuttal testimony must be responsive “to matters raised in another party’s surrebuttal testimony.”  The plain language of the rule does not restrict surrebuttal testimony in the way in which MGE suggests.


As Mr. Tuck indicated, he responded to witness Morin’s rebuttal because MGE would at some time in this proceeding try to apply those comments to Mr. Allen.  MGE has taken just such an approach.  MGE’s Motion to strike the testimony of Mr. Allen raises just some of the very issues witness Morin discusses in his rebuttal testimony e.g. floatation cost adjustment.  MGE also claims at pages 40-42 of his surrebuttal testimony Mr. Tuck offers opinions that are “not linked in any real way to rebuttal testimony.”  However, at page 39 of his surrebuttal, Mr. Tuck clearly states that he is responding to claims made at page 5 in witness Morin’s rebuttal testimony and claims made at page 5 in witness Dunn’s testimony regarding the use of authorized ROE’s from other jurisdictions.  Mr. Tuck’s response to those incorrect claims is explained in detail on pages 40 through 43 of his surrebuttal testimony.  Simply put, Mr. Tuck’s surrebuttal to the incorrect assertions of MGE witness Morin is entirely appropriate.


At page 43 through 46 of his surrebuttal testimony, Mr. Tuck is directly responding to the issue of a flotation cost adjustment.  MGE witness Dunn raises this issue at pages 40 through 42 of his rebuttal testimony and MGE witness Morin raises this issue at pages 11 through 13 of his rebuttal testimony.  Mr. Tuck’s surrebuttal testimony with respect to flotation costs is wholly consistent with the requirements of Rule 130(7)(D).


At pages 46 through 48 of his surrebuttal testimony, Mr. Tuck responds directly to witness Morin (Morin Rebuttal p. 13) that it is necessary to multiply the spot dividend yield by one plus the expected growth rate.  Mr. Tuck’s surrebuttal testimony directly rebuts claims made in MGE witness Morin’s rebuttal testimony and is therefore wholly consistent with the requirements of Rule 130(7)(D).

Conclusion

For the foregoing reasons, Public Counsel submits that the Commission should deny MGE’s Motion to Strike the Surrebuttal Testimony of John A. Tuck.  Mr. Tuck’s testimony is proper pursuant to 4 CSR 240-2.130(7)(D) in that it properly responds to claims made in the rebuttal testimonies of MGE witnesses Dunn and Morin.
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