BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

 

 

In the Matter of Laclede Gas

)

 Company’s Tariff to Revise Natural
)
Case No. GR-99-315

Gas Rate Schedules.


)

THE OFFICE OF THE PUBLIC COUNSEL’S 

RESPONSE TO LACLEDE GAS COMPANY’S  

MOTION FOR RECONSIDERATION

COMES NOW, the Office of the Public Counsel, and respectfully responds to Laclede Gas Company’s Motion for Reconsideration, Application for Rehearing, and Alternative Recommendation that Generic Proceeding be Established, filed May 14, 2004.  Public Counsel suggests that the issue presented on remand may be moot.  To the extent that the issue presented is not moot, Public Counsel believes that any hearing set in this matter should be limited to providing information to the Commission which will inform or refresh their recollections in regard to the evidence presented at the hearing in this case.

Suggestions in Support of Public Counsel’s Position

1.
This matter is before the Public Service Commission pursuant to remand from the Missouri appellate courts, to enter findings of fact and conclusions of law to support its decision regarding depreciation in case number GR-99-315.  However, since the time the Commission entered its original Report and Order in this case, Laclede has filed for, and received pursuant to stipulations, two general increases in the rates it charges its customers for natural gas service.

2.
The composition of the Missouri Public Service Commission has changed significantly in the time since the original Report and Order was issued in this case.  In fact, only one Commissioner from that case remains on the Commission.  Only two current commissioners participated in issuing the report and order in this case on its previous remand.  Therefore, it makes sense for the Commission to hold a hearing limited to providing information to the Commission which will inform or refresh their recollections in regard to the evidence presented at the hearing in this case.

3.
Because of the age of the case and the limited issue to be considered on remand, it would be helpful to present the evidence regarding the depreciation issue in a condensed and coherent format.  This would facilitate the hearing and provide the basis for questions from the bench which may be helpful to the Commissioners’ understanding of the issue as it pertains to this particular case. 

4.
Public Counsel believes that the appropriate format for this hearing would be allow for opening statements, questions from the bench for the witnesses, and re-cross and re-direct based on questions from the bench.  If the Commission so desires, the parties could file one round of simultaneous briefs limited in scope to the issues presented at the hearing.

5.
Laclede has proposed a number or creative ideas for resolving this case, ranging from having the Commission simply reverse the prior decision and rule in favor of Laclede on the outstanding depreciation issues, to creating a proceeding to establish a depreciation policy for the Commission.  Public Counsel opposes all of the requests for relief proposed by Laclede at this time.  Rather, Public Counsel believes that, to the extent that the issues in this case may not be moot, the Commission should hold a limited evidentiary hearing, preceded by supplemental testimony filings which explain and summarize the evidence already in the record.  This would provide those commissioners who have joined the Commission since the original Report and Order was issued a way to familiarize themselves with the issues before the Commission on remand.  Public Counsel also believes that this hearing should take place at a date later than the currently scheduled date in July.  Laclede is filing, on behalf of all parties, a joint proposed procedural schedule today which would facilitate this process.  To the extent that the Commission continues to wish to have a hearing, this schedule should allow sufficient opportunity for the commissioners to familiarize themselves with the record in this case concerning this issue.

6.
Public Counsel believes that the issues presented on remand may be moot.  An issue is moot when a judgment rendered on that issue has no practical effect on an existing controversy.  In situations where tariffs on which an appeal is based have been superseded by new tariffs, courts generally consider issues related to the old tariffs moot, and refuse to consider them.  State ex. rel. Missouri Public Service Commission v. Fraas
.  In the interim period since the Missouri Public Service Commission issued its original Report and Order, Laclede’s rates have changed pursuant to stipulated settlements in cases GR-2001-629 and GR-2002-356.  The rates which implemented the Commission’s 

order in GR-99-315 are no longer in effect. 

7.
According to the Missouri Supreme Court in State ex. rel. Monsanto v. Public Service Commission (Monsanto), a case becomes moot “when circumstances change so as to alter the position of the parties or subject matter so that the controversy ceases and a decision can grant no relief.”
  In Monsanto, the issue of mootness was raised in connection with an industrial customer group’s challenge to a specific rate design where a subsequently filed rate case was resolved through a stipulated settlement.  However, the Supreme Court specifically tied its determination that the issues in that case were still in controversy to its finding that the “Industrials expressly reserved this issue for review in their” stipulation settling a subsequent rate case.
  

8.
Courts will only consider “moot” issues in limited circumstances.  As stated in State ex. rel. Jackson County v. Missouri Public Service Commission,

“While courts should not generally decide moot issues, a court has discretion to review a moot case where the case presents a recurring unsettled legal issue of public interest and importance that will escape review unless the court exercises its discretionary jurisdiction.”
 In the Jackson County case, the Court determined that the claims did not fall into the above exception, because they were “not likely to escape appellate review in future controversies.”
 

If the Commission finds that this is a matter is moot, and does not fall under the exception to the mootness doctrine, that is, that it is capable of repetition, and yet evading review, it may be in the best interests of the public and the parties to simply dismiss this case.

WHEREFORE, Public Counsel respectfully requests that the Public Service Commission determine whether the issues remanded in GR-99-315 are now moot and, if it so finds, that the Commission dismiss this matter.  IN THE ALTERNATIVE, to the extent that this Commission believes that the issues remanded in GR-99-315 are not moot, Public Counsel respectfully requests that the Commission direct the parties to comply with the proposed procedural schedule being filed in this case on June 14, and set this matter for an evidentiary hearing at which the commissioners may question the witnesses from the bench.  Public Counsel further suggests that the parties then have the opportunity to for re-cross and/or re-direct examination as may be appropriate.  The parties should then be given an opportunity to concisely brief the remanded issue for the Commission’s consideration.


Respectfully submitted,
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