Before the Public Service Commission

Of the State of Missouri

	Director of the Manufactured Housing and Modular Units Program of the Public Service Commission,

                    Complainant,

     v.

Amega Sales, Inc.,

                    Respondent. 
	)))))))))))
	Case No. MC-2004-0079


Complainant's Response to

Respondent's Motion to Exclude Evidence from Record



COMES NOW the Complainant, Director of the Manufactured Housing and Modular Units Program of the Public Service Commission and, for his Response to Respondent’s Motion to Exclude Evidence from Record, states to the Missouri Public Service Commission as follows:

On March 25, 2004, the Commission issued an order making the Missouri Attorney General a party to this case.  The Attorney General subsequently filed a motion to remove the Attorney General as a party, and on May 13 the Attorney General filed a memorandum in support of his motion.  In his memorandum, the Attorney General stated: “Additionally, if the Commission so desires, the Attorney General will provide the Commission or the General Counsel with copies of the complaints and supporting documents received by the Attorney General.”  The Commission granted the Attorney General’s motion on May 25.  In its order granting the said motion, the Commission said that it “requests that the Attorney General file in this case a copy of the petition filed against Amega in the Circuit Court of Boone County and the complaints that support the petition.”  The Attorney General complied with the Commission’s request on June 10.  

On June 14, Respondent Amega Sales, Inc. filed its Motion to Exclude Evidence from Record.  In its motion, Respondent objected to “the filing of those documents, the receipt thereof by the Commission, the introduction thereof into evidence, and the consideration of any such document by the Commission.”

The most important issue presented by Respondent’s motion is the question of whether the documents submitted by the Attorney General should be excluded from evidence.  A distinction needs to be drawn between the filing of these documents in the case and their introduction into evidence.  Once this distinction is drawn, this issue is easily resolved.  Although the documents that the Attorney General submitted have been filed in this case, they have not been offered as evidence, by the Attorney General or any party, and therefore should not be admitted as evidence at this time.  There is simply no basis to accept into evidence any document that has never been offered by any party.

However, the fact that the documents have not been offered as evidence does not make it improper for the Commission to receive the documents and to file them in this case.  Respondent has cited no authority for the proposition that the Commission should not receive and file the documents, and the Director knows of no such authority.  The “reasons” offered by Respondent in Paragraph 5 of its pleading, in support of its motion, appear to be directed solely to the question of whether the documents should be admitted into evidence, and not to the question of whether they should be received and filed, even though not considered by the Commission in its deliberations in this case.  Respondent’s objection to the receipt and filing of the documents should therefore be overruled.


It is important to note, however, that the proceedings in this case have been bifurcated.  The hearing that was held on June 2, 2004 was directed solely to the question of whether Respondent had violated the law.  If the Commission determines that Respondent has violated a law, there will be a subsequent proceeding to determine what sanctions should be imposed upon Respondent, and whether the Commission should direct its general counsel to seek civil penalties in the circuit court.  It is possible that some of the documents that the Attorney General submitted to the Commission may be offered as evidence in this second phase of the hearing in this case.  It would be premature for the Commission to rule now on whether such documents would be outside the scope of the pleadings, irrelevant, hearsay, or highly prejudicial, as alleged by Respondent, or otherwise objectionable.  If any such documents are offered during the second phase of this proceeding, the Respondent should, of course, have the opportunity to cross-examine witnesses about the contents of the documents.  The Commission should not grant any request to exclude the subject documents from this case unless and until they are offered as exhibits. 

WHEREFORE, the Director submits that the documents filed by the Attorney General should neither be admitted nor excluded from evidence in this case at this time.
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