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REPORT AND ORDER
Syllabus

Laclede Gas Company filed a proposed tariff to implement an arrearage forgiveness program, called the “Catch-Up/Keep-Up Plan”, for eligible, low‑income customers.  While the concept of an arrearage forgiveness program is worthy of consideration, Laclede’s proposal would unlawfully pass non-gas costs through the Purchased Gas Adjustment/Actual Cost Adjustment (PGA/ACA) mechanism.  The Program is also longer in duration and larger in size than is reasonable based upon the evidence presented.  Although Laclede would profit and some low-income customers would receive short-term help, most customers would suffer a rate increase and be denied a correspond​ing rate offset related to reductions in uncollectible expense and other costs until the current rate case moratorium ends.  For these reasons, the Commission concludes that the proposed tariff should be rejected due to its flawed design and improper funding mechanism.

Findings of Fact

The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision.  Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Procedural History:

Laclede originally filed its tariff setting forth its initial proposal of an incentive program on July 29, 2002, as a separate filing during the prehearing settlement conference meetings in Laclede's rate case proceeding, Case No. GR‑2002‑356.  Laclede's tariff sheets were designed to increase the Company's rates by $6 million and to implement an arrearage forgiveness program.  As initially filed, the Program was to be funded with 30% of the discounts obtained by Laclede from the maximum tariff rates that the Federal Energy Regulatory Commission allows pipelines to charge for transportation and storage services.  Two‑thirds, or 20%, of the discounts were to be used to reduce the arrearages of low‑income customers who make three timely payments of their current monthly levelized bills.  The remaining third, or 10% of the discounts, was to be retained by Laclede as an indirect incentive to maximize the discounts.

On August 21, 2002, Staff filed a motion requesting that the Commission suspend and reject the proposed tariff.  Staff raised a number of issues in support of its motion.  Laclede withdrew the tariff on September 18, 2002, and filed a new tariff on September 23, 2002, that revised the Program.  It is that September 23 tariff filing which initiated this case.  The tariff originally bore an effective date of October 24, 2002.

On October 1, 2002, Staff filed a motion to suspend the proposed tariff, or in the alternative, to reject the tariff.  The Office of the Public Counsel also filed a Motion to Suspend.  The motions alleged, among other things, that the Program should be implemented only on an experimental basis with limited parameters so the Program could be studied and a deter​mination could be made as to whether the purported benefits actually materialize.  On October 8, 2002, Laclede filed its response in opposition to the motions to suspend.

On October 10, 2002, the Commission issued its Order that suspended the tariff until November 21, 2002, and scheduled a Prehearing Conference.  On October 25, 2002, Staff filed its request to determine whether the Commission wished to schedule a public hearing.  A prehearing conference was held on October 29, 2002.  On October 31, 2002, Laclede filed a motion in opposition to holding local public hearings.  On November 7, 2002, the Commission issued its Order scheduling a local public hearing in downtown St. Louis, Missouri.  The local public hearing was held as scheduled on November 18, 2002.

On November 1, 2002, Laclede filed its procedural recommendations.  On the same date, Staff and Public Counsel also filed a joint recommendation for a procedural schedule.  On November 6, 2002, the Missouri Department of Natural Resources (DNR) filed an application to intervene.  On November 18, 2002, Staff filed a motion in support of DNR’s application to intervene, noting that DNR was named in Laclede's tariff.  The Commission granted DNR’s application on December 2, 2002.

On November 8, 2002, the Commission issued its Order Adopting Procedural Schedule and Expediting Transcript.  In order to accommodate the procedural schedule, the Commission issued an order on November 18, 2002, further suspending the tariff until January 21, 2003.  The parties filed direct testimony on November 19, 2002.  The parties filed the order of witnesses and order of cross‑examination on November 21, 2002.  The evidentiary hearing was held on December 2‑5, 2002.  During the hearing on December 3, 2002, Laclede distributed, but did not file, specimen tariff sheets that contained several changes that Laclede agreed to make to its Program.

DNR filed its brief on December 13, 2002, and its proposed Findings of Fact and Conclusions of Law on December 16, 2002.  Laclede, Staff and Public Counsel filed their briefs and proposed Findings of Fact and Conclusions of Law on December 16, 2002.  Staff filed an amended version of its Findings of Fact and Conclusions of Law on December 18, 2002.

Tariff:

As noted above, Laclede filed proposed tariff sheets to implement an arrearage forgiveness program called the “Catch-Up/Keep-Up Plan”, for eligible, low-income customers.  The tariff would increase customers’ costs for transportation of natural gas by $6 million by diverting up to that amount from the transportation discounts that would otherwise be returned to Laclede’s customers.  These diverted moneys would be placed in an escrow account to fund an arrearage forgiveness program.  Currently, 100% of any pipeline discounts received by Laclede are flowed through to all non‑transportation customers.    Under Laclede's proposal, only 70% of the pipeline discounts would be flowed through to Laclede customers.  The other 30% would be placed in an escrow account and used to reduce the arrearages of Laclede’s low‑income customers.  As arrearages are forgiven, funds would flow from the escrow account into Laclede’s accounts receivables.  

Laclede proposes to require no payment of arrearages for qualifying customers.  Instead, Laclede proposes to require the general body of all ratepayers to pay one-fourth or $375, whichever is less, of each Program participant’s arrearages for every three consecu​tive level-bill payments a Program participant makes.  

Issues:

I.
Is there a need for a Program similar to the one proposed by Laclede?

There was little dispute among the parties regarding the need for additional energy assistance for the Company’s low‑income customers.  The parties disagree as to whether Laclede's plan should be approved.  The Commission agrees that there is a need for additional energy assistance for low‑income customers.  Whether Laclede's Catch‑Up/Keep‑Up Program is appropriate will be addressed below.

II.
If there is a need for additional energy assistance for the Company’s low‑income customers, is this Program properly designed to address that need?

A.
General Design Issues
A properly designed low‑income assistance program should benefit all stakeholders by promoting conservation and by assisting low‑income consumers in reducing their energy burden.  The low‑income customers may then be able to pay their utility bills, thereby reducing utility costs for all ratepayers.
The Commission finds that there are numerous problems with the design of the Program.  Laclede’s arrearage Program is not properly designed to address the low-income consumer needs for rate affordability and usage assistance.  The success of the Program is dependent on the modification of the behavior of the low-income customer.  The expectation that low‑income customers in the Program will become better able to pay their bills may be unrealistic.  As noted by Staff, this Program has no track record.  Laclede’s proposal does not provide any means to assist participants with payment of current gas bills, although eligible customers must apply for assistance from available sources.  

The Program requires no payment of arrearages from qualifying customers, but does require the general body of all customers to pay up to $375 of each Program participant’s arrearages every three months for each program participant that makes three consecutive level-bill payments.   Third‑party community action programs (CAP agencies) would determine if Program customers face “extenuating circumstances” that would either excuse the three consecutive payment requirement or allow a defaulting customer to reenter the Program.  Laclede did not define what constitutes an extenuating circum​stance and did not place any limitations on the CAP agencies’ exercise of this broad discretion.   Regularly granting waivers for extenuating circumstances could mean that low‑income customers would receive arrearage forgiveness without ever developing regular payment habits, which is a stated Program goal.  

The Program would increase rates because Laclede proposes funding this program through a surcharge in the PGA/ACA process that is the equivalent of raising the customer charge by between $0.62 and $1.00 per month.  Since the Program raises rates for all customers by $6 million, it could harm those customers who just barely manage to pay their bills, but have not yet fallen into an arrearage situation.  

The tariff’s lack of a provision for comprehensive evaluation of the Program is another flaw. Although Laclede agreed at the hearing to collect additional data, if available, that is only sufficient if Laclede actually makes reasonable efforts to collect the data.   Other flaws include the lack of quantified administrative costs of the Program; the lack of estimates of the Program’s success or failure, including the number of customers that would participate and the affect the Program would have on write‑offs; and the lack of estimates regarding the benefits that Laclede would realize as a result of the Program.  

Although the Program is not well-designed to meet the needs of low-income customers, it is likely to have a positive impact on the Company’s financial condition by improving cash flow and replacing income lost when the Commission denied Laclede’s request to extend its Gas Supply Incentive Plan (GSIP).
   The Program allows Laclede to divert a portion of the pipeline discounts that would otherwise be passed on to all ratepayers, and to then use those discounts to reduce the company’s bad‑debt expense.  Thus, Laclede would receive a double recovery because bad‑debt expense is already 

included in permanent rates.  The Program also permits Laclede to delay write‑offs to a subsequent period.  Customers who would other​wise have been written off because they were unable to make the necessary payment to come on‑line under the Cold Weather Rule provisions
 will have the “payment” made for them through the arrearages Program.   By reactivating the Program participant’s account, Laclede would also delay making any further write‑offs on that account.  

B.
Does the Program have the potential to benefit or harm customers?
1.
All customers:

The Commission finds that the Program is likely to harm all customers.  The Program requires all customers to pay higher rates than those approved by the Commis​sion in the settlement of the Company’s last rate case because the $6 million Laclede proposes to use to fund the Program would otherwise be used to offset the transportation cost of gas and reduce the amount all Laclede customers would pay on a per‑unit basis. In addition, the Commission finds that the moneys being charged to customers exceed any expectation of the cost of the Program.  Any excess funds cannot be returned to consumers before the Program is terminated.   Thus, the excess charges will accumulate as long as the Program remains in existence.
All customers will also be harmed by the fact that they will be required to fund, in advance, bad debts that would normally be considered in future rate cases to the extent the bad debts actually materialize.   All firm sales customers will be harmed to the extent that a portion of their prepaid bad‑debt expense benefit will be allocated to firm transportation customers even though the firm transportation customers will not pay for the Program.

In addition, all customers will be harmed if moneys raised from Dollar Help are reduced as a result of the Program.  All customers will pay the increase to their cost of service as a result of the reduced collections from specific customers or outside agencies.  If the Program participants cannot afford to keep current with their utility bills, the participants may eventually incur additional arrearages.  This could result in a higher cost of service for all customers. 
2.
Low-income customers:

Low‑income customers that can afford their gas bills, without the burden of payment of their arrearages, could receive short‑term benefits from the Program by reducing their debt as payments are made for their arrearages from the escrow fund.  Low‑income customers that cannot afford to pay their current gas bills could benefit from the Program while they receive service.  However, even with the payment of their arrearages, if these customers can’t afford to continue to pay their gas bills, they can be disconnected for nonpayment during the three-month period.  Consequently, these customers would then have even greater arrearage charges that they would need to satisfy to receive future service, or that would be paid by other customers through the recovery of bad debt expense.  Furthermore, under the Program all customers, including low‑income customers, would forego the benefit of pipeline discounts on their natural gas bills.

C.
Does the Program have the potential to benefit or harm Laclede?
The Commission finds that under the Program, Laclede would likely experience higher reported earnings as a result of the double recovery, prepayment or deferred recognition of its bad debt expense.  Laclede would also benefit to the extent that it has access to the excess funds accumulated by the Program that permit it to meet its other cash flow requirements, regulated or nonregulated, with funds otherwise used for bad debt.  Thus, Laclede would experience an increased cash flow and an increase in income that would flow directly to Laclede's bottom line and consequently to shareholders.  Therefore, the Commission finds that Laclede and its shareholders would benefit from the Program.

III.
Funding Issues

A.
Is the Program’s level of funding appropriate?
Laclede argued that its proposed funding level of $6 million is appropriate.  Staff countered that based on other programs, an experi​mental program funded at $600,000 would be more in line with previous experimental programs.  Public Counsel stated that if the Commission desires to implement a version of the Catch‑Up/Keep‑Up Program, an arrearage reduction component should be set at $2.588 million on an annual basis.  The Commission finds that Laclede’s proposed level of funding is excessive for this experi​mental, untested program.  

The Commission notes that Laclede has done no studies nor even estimated the costs of the Program.  Laclede's witness, John Moten, admitted that the $6 million funding level was not directly tied to the funding needs of the Program, but that this level was based on the moneys that the Company previously received through the old Gas Supply Incentive Plan.  That Gas Supply Incentive Plan expired on September 30, 2001, and as a result of the Commission’s order in Case No. GT‑2001‑329, was not extended.

Furthermore, the $6 million level is significantly higher than any other low‑income program in Missouri.  The cost to consumers would equate to increasing Laclede's customer charge by approximately $0.62 - $1.00 per month – for an untested program.  In contrast, Missouri Gas Energy’s (MGE) experimental program only costs customers about $.08 per month.  Moreover, the MGE program was designed as part of a stipulation and agreement between the parties to a rate case, is funded through the customer charge, is of shorter duration, and includes parameters for a thorough evaluation of the program. 

The Commission agrees with Staff that the evidence presented is not sufficient to determine several issues, including:  1) if the proposed funding level is not appropriate, what funding level is appropriate;  2) whether the Company’s customers with the lowest incomes will actually be able to take advantage of the Program, or whether another approach might be necessary;  3) whether the program will reduce Laclede’s costs so that all customers benefit as Laclede has suggested; and 4) whether the Program might actually exacerbate problems for low‑income customers, resulting in additional arrearages.

B. How can the Program be funded?  How should the Program be funded?
Laclede believes that the Program can and must be funded through the use of 30% of the pipeline discount savings achieved by the Company.  Staff argues that the Program should be funded by means of an Accounting Authority Order (AAO).  Public Counsel contends that a rate case would have been the appropriate place to address such a program.

Laclede's proposal uses the PGA/ACA process as a funding mechanism.  The PGA/ACA process has been held to be lawful because the types of costs that are included are limited in nature to the cost of obtaining the gas itself, and because the Commission through its audit and adjustment process considers all relevant factors.  The PGA/ACA process may not include margin costs; in other words, the costs of doing business, such as

labor or materials costs.  Bad debt expenses fall within the category of the costs of doing business.  

The Commission is unwilling to adopt a policy that allows the collection of bad debt through the ACA process.  PGA costs are limited to recovery of natural gas costs necessary to bring the commodity from the production areas to the Company’s city gate.    City‑gate delivered costs include the cost of the commodity itself, interstate pipeline transportation charges, and interstate storage charges, all of which are subject to a later prudence review.  Margin costs such as payroll, depreciation, customers service, bill collection and bad debt expenses are considered in the context of a general rate case and not subject to an adjustment process.   Laclede’s Program proposes to include margin costs in the ACA/PGA process.  Such a use of the PGA/ACA mechanism is unlawful and could be the downfall of this process. 

The Commission determines that Laclede’s funding method for the Program is unlawful and that the tariff must be rejected.  The Commission notes that a rate case would have been an appropriate place to consider the Program.  Evaluating the Program in the context of a rate case would permit the Commission to consider all factors to determine the amount to include in rates, and would provide the Commission the flexibility to explore and implement several options.  The rate case approach protects consumers from overcharges for bad debt expense as the amount of bad debt expense included in rates (e.g., $8 million in Laclede's last rate case) is matched with the costs.  The rate case approach avoids the initial overcharges to consumers of up to $6 million as contained in Laclede's Program.  The Commission has unanswered questions and concerns regarding whether the AAO would have been an appropriate funding method, as advocated by Staff.  However, that is a question the Commission need not answer at this time.

IV.
Other:

As noted above, the Commission finds that the proposed tariff must be rejected due to its flawed design and improper funding methods. There are no other issues that require Commission determination at this time.
  However, the Commission determines that 

the concept of an arrearage forgiveness program is worthy of further review.  The Commission hereby encourages the parties to establish a collaborative to meet and attempt to develop a possible alternative to the Catch-Up/Keep-Up Plan. 

Conclusions of Law
The Missouri Public Service Commission has arrived at the following conclusions of law.

Laclede Gas Company is a gas corporation as defined under Section 386.020(18), RSMo 2000.  Laclede is an investor-owned public utility engaged in the provision of natural gas service in the state of Missouri and therefore is subject to the jurisdiction of the Missouri Public Service Commission under Chapters 386 and 393, RSMo 2002.

The Commission is an agency of limited jurisdiction and may only act in accord with its statutory mandate.  State ex rel. Kansas City Power & Light Co. v. Buzard, 350 Mo. 763, 168 S.W.2d 1044, 1046 (Banc 1943).

The Commission is prevented from engaging in single-issue ratemaking as well as retroactive ratemaking.  State ex rel. Midwest Gas Users' Ass'n v. Public Serv. Com’n., 976 S.W.2d 470 (Mo. App. W.D. 1998).

The Commission is also required to consider all relevant factors when setting rates.  State ex rel. Val. Sewage Co. v. Public Serv. Com’n., 515 S.W.2d 845 (Mo. App. 1974).

The Commission has determined that it may not include non‑gas costs in the ACA/PGA process for a number of reasons.  State ex rel. Midwest Gas Users' Ass'n v.

 Public Serv. Com’n., 976 S.W.2d 470 (Mo. App. W.D. 1998).  The PGA/ACA process has been determined to be lawful because it is limited to a specific type of cost – the cost of gas.  The Court has said that in determining to allow a PGA mechanism, the Commission is necessarily determining that “due to the unique nature of gas fuel costs, including the fact that natural gas is a natural resource, not a product which must be produced with labor or materials, the fuel cost component of the rate may be treated differently.  State ex rel. Midwest Gas Users’ Ass’n. v. Public Ser. Comm’n., 976 S.W.2d 470, 480 (Mo. App. W.D. 1998).  In approving the PGA the Commission created a mechanism that allows fuel costs to be passed along and fuel cost reductions to be passed along in the amount incurred.  Id.
Laclede proposes to include bad debt recovery in this process.  Uncollectible expenses do not meet the criteria established by the Court as a separate, discrete cost that may be considered outside a rate case.  Bad debt is a cost of doing business and is a margin cost, not a commodity cost, and must be considered in the context of a rate case where all costs and reductions in costs may be considered.

Approval of the Program as proposed would constitute single-issue ratemaking. State ex rel. Midwest Gas Users’ Ass’n. v. Public Ser. Comm’n., 976 S.W.2d 470, 480 (Mo. App. W.D. 1998).  The Court has found gas supply incentive plans to be lawful only because the Commission determines ahead of time a benchmark price for gas that is representative of the cost of gas over a year.  An actual cost adjustment is made periodically.  (Sommerer Direct, Exh. 10, p. 3).  The Court found this process to be lawful only because the Commission has set targets for gas prices and determined ahead of time what it will consider to be prudent and what it will consider to be imprudent.  Id.  It is only these prior determinations that allow this process to be considered lawful.  Id.
Laclede's tariff does not include any benchmarks or information that would permit the Commission to make these prior determinations so that the Program could be funded with savings from an incentive plan.  This is a significant defect that prevents the Commis​sion from approving the funding mechanism proposed by Laclede in this tariff.  State ex rel. Midwest Gas Users’ Ass’n. v. Public Ser. Comm’n., 976 S.W.2d 470, 480 (Mo. App. W.D. 1998).

Furthermore, the Commission acknowledges that there is the issue of whether the law permits a utility to charge, directly or indirectly, customers within the same class a different rate for the same service.
  As the Commission is rejecting the tariff on other grounds, it need not address this question.   The Commission is also mindful that legislation has recently been introduced that would address this issue.

The Commission appreciates the plight of low-income ratepayers and has previously authorized, and continues to support, a variety of other low-income support projects.  The Commission has authorized an experimental pilot program for MGE that is similar to Laclede’s proposal.   That program, however, was implemented in the confines of

a rate case where the Commission explored all relevant factors.  Prudent public policy dictates that the Commission should await the results of that pilot program before committing the amount of resources that Laclede requests.

The tariff as filed must be rejected because of its serious deficiencies.  In addition, the Commission notes that the proposed tariff bears an effective date of January 21, just a few days following the issuance of this order.  Therefore, the Commission will briefly suspend the tariff in order to allow a longer period between the issuance of this order and the effective date of the tariff.

IT IS THEREFORE ORDERED:
1. That effective January 16, 2003, the proposed tariff (tariff file no. JG‑2003‑0396) filed by Laclede Gas Company on September 23, 2002, is suspended for a period of six days, from January 21, 2003, to January 27, 2003.

2. That the proposed tariff (tariff file no. JG-2003-0396) filed by Laclede Gas Company on September 23, 2002, is rejected.

3. That all motions not previously ruled upon by the Commission in this case are hereby denied.

That this except for Ordered Paragraph No. 1, this Report and Order shall become effective on January 26, 2003.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Lumpe, Gaw, and Forbis, CC., concur;

Simmons, Ch., dissents;

Murray, C., dissents, with dissenting

opinion attached;

certify compliance with the provisions of

Section 536.080, RSMo.

Dated at Jefferson City, Missouri,

on this 16th day of January, 2003.
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� In the Matter of Laclede Gas Company’s Tariff Filing to Implement an Experimental Fixed Price Plan and Other Modifications to Its Gas Supply Incentive Plan, Case No. GT-2001-329.


� 4 CSR 240-13.055(7)(C).


� See In the Matter of Missouri Gas Energy’s Tariff Filing for a General Rate Increase, Case No. GR�2001�292.


� The Commission appreciates the suggestions made by the Department of Natural Resources regarding ways to improve the weatherization aspects of Laclede’s proposed Catch-Up/Keep-Up Plan.  However, since the Commission is rejecting the tariff, a discussion of those issues is not necessary.  


� Section 393.130.2, RSMo 2000.


� Senate Bill 127.
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