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Staff Response to Spectra Petition and Office of Public Counsel Request for an Evidentiary Hearing


COMES NOW the Staff of the Missouri Public Service Commission and for its response to the Petition filed by Spectra Communications Group, L.L.C. d/b/a CenturyTel (“Spectra”), and the Request for an Evidentiary Hearing filed by the Office of the Public Counsel, states:

1.
On October 4, 2002, Spectra filed a petition seeking a determination from the Commission that it is subject to price cap regulation under Section 392.245 RSMo. 2000.  The Commission directed any party desiring to respond to the petition to file a response by October 29, 2002.

2.
To obtain price cap status, Spectra must demonstrate that it meets the criteria set forth in Section 392.245.2; to grant price cap status, the Commission must determine that “an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the large incumbent company’s service area.” 

3.
The Commission approved Spectra’s purchase of GTE Midwest Incorporated local exchange properties in Case No. TM-2000-182, including the exchanges now subject to Spectra’s price cap application.  Spectra now serves as a “large incumbent local exchange telecommunications company,” as that term is used in Section 392.245.2, in providing service to these former GTE Midwest Incorporated exchanges.
  GTE Midwest Incorporated had price cap status for the exchanges Spectra now serves.

4.
According to Spectra’s verified petition and the accompanying Commission determinations, which Staff does not dispute, Mark Twain Communications Company (“Mark Twain”) is acting as an “alternative local exchange telecommunications company” as that term is defined in Section 386.020(1) and used in Section 392.245.2, and has the authority to provide service in Spectra’s service area. 

5.
Staff is investigating the nature of the service provided by Mark Twain in the Spectra service area.  Discussions with Mark Twain officials indicate that Mark Twain is providing basic local telecommunications service to several hundred customers in three Spectra exchanges.   The specific serving arrangement (i.e., resale, unbundled network elements or full facility based) for these Mark Twain customers remains unclear; however Staff is attempting to formally verify Mark Twain’s serving arrangement.  This information should provide the Commission with the most accurate information possible to make its determination whether the service Mark Twain provides is the type of service anticipated by the legislature in Section 392.245.2 to give rise to price cap status.  Staff notes that the type of serving arrangement used by an alternative local exchange telecommunications company is a pending issue presented in Case No. IO-2003-0012, In the matter of BPS Telephone Company’s election to be regulated under price cap regulation as provided in Section 392.245, RSMo 2000 and Case No. IO-2002-1083, In the matter of the notice of election of ALLTEL Missouri, Inc., to be price cap regulated under Section 392.245, RSMo 2000.

6.
On October 28, 2002, the Office of the Public Counsel filed a Request for an Evidentiary Hearing.  The Public Counsel request primarily appears to seek an evidentiary hearing to “show compliance with all legal and factual requirements that support this price cap status.”  The factual prerequisites for Spectra’s price cap status may be undisputed in this case, and the Staff suggests an evidentiary hearing may not be necessary in a case where the facts supporting the petition are not in dispute.  

7.
The Commission need not grant a hearing to a party in a noncontested case merely because a party requests a hearing.
  Staff notes that the Cole County Circuit Court has addressed the issue of whether the Commission must conduct a hearing under the provisions Section 392.245.2, a statute that does not specifically require notice and hearing.  The Court examined Section 392.245.2 in the appeal of GTE Midwest Incorporated’s price cap application case.  See Findings of Fact, Conclusions of Law and Judgment, State of Missouri, ex rel. Public Counsel Martha S. Hogerty v. The Public Serv. Comm’n of the State of Mo., et al., Cause No. CV199-282CC (Cole Co. Cir. Ct., July 27, 1999) (attached as Appendix A).  The Circuit Court found that Section 392.245.2 did not require notice and hearing before the Commission makes its determinations in response to a large incumbent local exchange telecommunications company’s price cap application.  The Public Counsel’s reference to State ex rel. Rex Deffenderfer Enterprises, Inc. v. Public Serv. Comm’n, 776 S.W.2d 494 (Mo.App. W.D. 1989) may be inapposite, as the court in that case construed a statutory provision that contained a specific hearing requirement, unlike Section 392.245.2.  

WHEREFORE, Staff respectfully requests additional time until November 20, 2002 to complete its investigation of the nature of Mark Twain’s service in the relevant Spectra exchanges, before filing its final response; and asks that the Commission defer ruling upon the Public Counsel’s Request for Hearing until Staff files completes its investigation and is able to determine whether any facts are in dispute that require a hearing.
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� In its 2001 Annual Report filed with the Commission, Spectra indicated that it served 130,651 lines as of December 31, 2001.  A large local exchange telecommunications company is defined as a local exchange telecommunications company that has at least one hundred thousand access lines in Missouri.  Section 386.020(30) RSMo. (2000).


� In Missouri administrative law, a “contested case” is defined as a “proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”  Section 536.010(2).  “Required by law” has been interpreted to mean a requirement contained in a statute, constitutional provision, municipal charter or ordinance.  In contrast, a noncontested case does not have a legally imposed hearing requirement.  See Appendix A, at para. 10. 
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