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REPORT AND ORDER

Summary

The Commission finds that Amega Sales, Inc., sold a new manufactured home to Don Higginbotham without Housing and Urban Development labels as required by 24 C.F.R., Ch. XX, Section 3282.252(a) as adopted by the State of Missouri under Section 700.045, RSMo Supp. 2002.  The Commission also concludes that Amega Sales, Inc., has violated Section 700.100(3), RSMo Supp. 2002, by misrepresenting the condition and value of the home Amega sold to Don Higginbotham, which constitutes a violation of the provision of Section 407.020, RSMo 2000.  

Procedural History
On August 5, 2003, the Director of the Manufactured Housing and Modular Units Program of the Missouri Public Service Commission filed a complaint with the Missouri Public Service Commission against Amega Sales, Inc.  The Director requested that the Commission find that Amega sold a manufactured home to Don Higginbotham in violation of Sections 700.100, RSMo Supp. 2002,
 700.045, RSMo Supp. 2002, and 407.020, RSMo 2000, and Section 3282.252(a) and Section 382.205(c) of the Manufactured Home Procedural and Enforcement Regulations.  At the request of the parties, the Commission directed, on September 23, 2003, that the matter be referred to mediation.  Because the parties had not settled the matter, the Commission subsequently issued an order setting this matter for an evidentiary hearing.  Thereafter, the Commission issued a Notice informing the parties that the hearing process would be bifurcated.  The first hearing would be held to determine whether or not Amega violated the law.  And the second hearing, if necessary, would be held to determine what action the Commission should take. This Report and Order concerns only the question of whether Amega violated the law.

The Commission held an evidentiary hearing on June 2, 2004.  All of the parties were represented.  On July 12, 2004, the parties filed their initial briefs, and on July 22, filed reply briefs. 

Findings of Fact
The Missouri Public Service Commission, having considered all of the competent and substantial evidence upon the whole record, makes the following findings of fact.  The positions and arguments of all of the parties have been considered by the Commission in making this decision. Failure to specifically address a piece of evidence, position or argument of any party does not indicate that the Commission has failed to consider relevant evidence, but indicates rather that the omitted material was not dispositive of this decision.

Jurisdiction

In paragraph one of its complaint, the Staff of the Commission asserted that Amega Sales, Inc., is a manufactured home dealer in the state of Missouri, with its principal place of business located at 111 Eastside Drive, Ashland, Missouri 65101.  Staff further asserted that Amega is a “dealer” as defined in Section 700.010(4), RSMo 2000. In its Answer, Amega denies that it is a manufactured home dealer in the State of Missouri, with its principal place of business located at 111 Eastside Drive, Ashland, Missouri.
 

During the evidentiary hearing, Staff submitted an Application for Manufactured Home or Modular Unit Certificate of Dealer Registration completed by Amega on January 13, 2002.  Amega indicated on the application that it is a Missouri corporation.
  The Commission issued a Certificate of Dealer Registration to Amega on January 24, 2003, indicating that Amega is registered in the state of Missouri as a dealer of manufactured homes.   The certificate was valid until January 15, 2004.
  The Commission issued another Certificate to Amega on January 16, 2004, which is valid until January 15, 2005.
 Amega submitted a Certificate of Corporate Records dated May 28, 2004, which includes Amega’s Articles of Incorporation.
  During the hearing Greg DeLine testified that the company’s office is located at 111 Eastside Drive, Ashland, Missouri.
 

The Commission finds that Amega Sales, Inc., is a Missouri corporation with its principal place of business at 111 Eastside Drive, Ashland, Missouri; further, Amega is a dealer, as defined in Section 700.010(4), RSMo 2000.

Did Amega sell the manufactured home to Don Higginbotham that he now occupies?

Amega and Don Higginbotham executed a purchase contract (Form 500) on May 2, 2002.  The home, as indicated on the purchase contract, is a new Skyline, model year 2001.
  On October 23, 2002, Higginbotham completed a Consumer Complaint Form indicating that the manufacturer of the home is Skyline and the dealer is Amega Sales.
 Don Higginbotham testified that he went to Amega to purchase the home.
  He further testified that he purchased the home from Amega.
  And he testified that to the best of his knowledge all of his dealings were with Amega.
  Amega, A&G Commercial Trucking, the trucking company for Amega, and Higginbotham entered into a Stipulation of Agreement in March of 2003,
 that reflects in the second paragraph that Amega and Higginbotham entered into a purchase contract for a new Skyline manufactured home on May 2, 2002. 

Amega asserted that A&G Commercial Trucking, Inc., was the owner and seller of the Higginbotham home.
  Amega submitted a duplicate Certificate of Title, showing A&G Commercial Trucking as the owner of the home.
  Only upon cross-examination by Amega did Higginbotham agree, after viewing the Certificate of Title and the Stipulation and Agreement, that A&G Commercial Trucking was the seller of the home.  In fact, Higginbotham’s statement in this regard was:  “According to this document, yes.”
 

The Commission finds that Don Higginbotham’s testimony, regarding the seller of the home, is not credible where it is inconsistent with his prior statements.  In October of 2003, Higginbotham completed a complaint form and submitted it to the Commission.  On that form, Higginbotham indicated that the seller of the home was Amega.  Furthermore, upon direct testimony Higginbotham stated that it was his understanding that he was purchasing a home from Amega.  He then varied his testimony through cross-examination by Amega and unconditionally agreed with the leading questions asked by Amega.  Nonetheless, the contention that A&G Commercial Trucking held title to the home is outweighed by other evidence suggesting that Amega was the seller.  Greg DeLine, majority owner of both A&G and Amega, stated that the trucking company is not in the business of selling homes.
  Also, Tim Haden inspected a manufactured home on Amega’s lot on March 8, 2002, with the serial number 0151‑0412‑MAB.
  On October 23, 2002, Tim Haden inspected a manufactured home, with the same serial number, on Higginbotham’s property.
  The Commission finds that Don Higginbotham purchased his manufactured home from Amega.

Did Amega misrepresent a material fact when selling or offering to sell a home to Don Higginbotham?

Upon inspecting the home, while on the Amega lot, Staff noted that it did not have HUD labels (seals) and that the home contained numerous defects.
  Based on this, Staff placed a Red Tag on the home.
  Thereafter, Staff and Amega agreed that if Amega titled the home and agreed to sell it as a used home, Staff would remove the Red Tag.
  Amega then titled the home under A&G Commercial Trucking, Inc., and faxed a copy to Staff.
  Staff then informed Amega that the Red Tag could be removed and that the home must be sold as a used home.

Although he adds that he was unsure, Higginbotham testified that he believed the home he was purchasing was a new home.
  With regard to whether Higginbotham believed he was misled, the Commission heard the following testimony during cross‑examination of Higginbotham by Amega:

Q.
You’re not saying . . . as you sit here now, are you, you’re not saying that you were misled as to the condition of the home you bought?  I want to make clear that’s not what you’re saying.  You’re not saying you were misled?

A.
We were just trying to get in a home.  That’s all we were doing.  We were homeless, we were sleeping on the floor, we were trying to get in a home.  He was trying to get us financing, so whatever we could get.

Q.
I’m saying --

A.
No. I don’t remember.

Q.
You’re not saying --

A.
No.  I don’t remember that.

Q.
You’re not saying you were misled in any way as to the condition of the home, either the home you bought or any home you looked at -- 

A.
Not to the best of my memory, no.

Q.
Correct?

It is apparent from this line of questioning that Higginbotham is not only led by the questions, but is badgered into compliance.  Although leading questions are permitted on cross-examination, Amega is apparently putting words in Higginbotham’s mouth.

The Form 500 and the Stipulation and Agreement

The parties are in dispute on whether the purchase agreement (Form 500) is the purchase contract for the home Higginbotham bought.  Amega and Higginbotham entered into the agreement on May 2, 2002.
  The agreement indicates that the home is a new Skyline, 68x32, stock manufactured home.  When Higginbotham completed the complaint form submitted to the Commission he indicated on the form that his complaint concerned a new home and that he was the first owner and that the date of purchase was May 2, 2002.
  Higginbotham also stated that according to the Stipulation of Settlement, he signed a contract for a new home and took delivery of a used home instead.  And, although it was possible that he signed more than one purchase contract, he does not recall doing so.
  Though his memory is jogged by the language of the Stipulation of Agreement, Higginbotham also stated that he paid a sales tax that was refunded.
  This fact is also represented in the Stipulation of Agreement, where Amega agrees to refund a sales tax of $2,578.37 to Higginbotham.  The parties agree that a sales tax is applicable only to new, not used, homes.

Much of this matter appears to hinge on whether the purchase contract pertains to the same home referenced in the Stipulation of Agreement.  Although DeLine testified that they couldn’t be the same because the prices on each are different, he also stated that the differences could have been accounted for by a multitude of possibilities of different options.
  Although DeLine testified that the purchase price of $66,478.37, as reflected in the Stipulation of Agreement, does not tie into the Form 500
, questions from the bench illustrated the following:

· The purchase price of the home on the Form 500 is $70,900.

· The purchase price of the home as noted in the first “whereas” clause of the Stipulation of Agreement is $66,478.37 including a sales tax of $2,578.37.

· The discounts afforded Higginbotham on the Form 500, which include a down payment of $1,000 and “cash as agreed”, total $7,000.

· $66,478.37 - $2,578.37 = $63,900.

· $63,900 + $7,000 = $70,900.
 

This means that the sum of the base price of the home as noted in the Stipulation of Agreement plus the down payment and “cash as agreed” as noted in the Form 500 equals the purchase price as noted in the Form 500.  From this calculation it is clear that the Stipulation and Agreement between DeLine and Higginbotham directly relates the purchase contract evidenced by the Form 500.  DeLine even stated, after coming to the above mathematical conclusion; “Yea.  That put that to rest.”

DeLine’s testimony is further brought into question by the following questions from the bench and answers from DeLine:

Q.
And by “settlement” you’re speaking of the Settlement and Stipulation . . . that was in exhibit 3?

A.
That’s correct.  And again, I’m not trying to  . . . in my simple mind, I was trying to cover all the basis and make sure everything was covered there.  And turns around and somebody says, well, now there’s sale tax involved so that implies . . anyway, I intended something totally different.

Q.
And covering all bases, to make sure everything was covered, what were you worried about?

A.
Liability.

Q.
For what?

A.
Well, honestly, this kind of situation, civil, some kind of action by Higginbotham that I misrepresented or somebody had or whatever.
 

The testimony of whether these two documents are related tends to support a conclusion that they both relate to the home Higginbotham ultimately purchased.  In light of the testimony and that the numbers above add up as they do, the Commission finds that the home Higginbotham ultimately bought is reflected in the Form 500.  The Commission finds that Amega gave Higginbotham the impression that he was purchasing a home of better quality and of more value than the home Higginbotham purchased. 

Conclusions of Law

Under Section 740.040, RSMo 2000, the Commission has jurisdiction over dealers of manufactured houses.  Having found that Amega is a dealer of manufactured houses in the State of Missouri, the Commission concludes that it has jurisdiction over Amega.  

Under Section 700.100.2 the Commission may consider a complaint filed with it charging a registered dealer with a violation of this section.  Commission rule 4 CSR 240‑2.070 allows the Staff of the Commission to file complaints with the Commission.  The Commission therefore concludes that it has jurisdiction to entertain the complaint filed by its Staff.  

Under Section 700.010(8) a “new” manufactured home is one that is sold to the first purchaser for purposes other than resale.  Higginbotham was the first purchaser of the home for purposes other than resale.  Under Section 700.045 it is a violation to sell a new manufactured home that does not bear a seal.  The home that the Higginbotham purchased did not bear a seal.  Because Amega sold the home without a seal, Amega is in violation of Section 700.045.

Under Section 700.100, engaging in any conduct which constitutes a violation of the provisions of Section 407.020 or 700.045 constitutes grounds for revocation or suspension of a dealer’s registration.  It is a violation under Section 407.020 to misrepresent any material fact in connection with the sale of any merchandise.  The value of the home as contracted for in May of 2002, was $66,478.27.  In October, Higginbotham complained to the Commission about defects and the set‑up of his home.  The Commission questions why Higginbotham would have filed a complaint regarding defects of his home if he knew of such defects when he purchased the home.  Higginbotham was unable to recall much of what happened during the time in question because he had been involved in a memory-altering accident.
  

In the Stipulation of Agreement entered into in March of 2003, Higginbotham and Amega agreed that the value of the home was $38,321.63.  DeLine even testified that he knew at that the time that he was negotiating the Stipulation and Agreement that the Commission had been contacted.  And that this was his motivation for making “sure all bases were covered.”
  Furthermore, DeLine testified that he was afraid of being liable to Higginbotham because of misrepresentation.  The Commission concludes that Amega misrepresented a material fact in connection with the sale of the home to Don Higginbotham and by doing so has violated Section 700.100(4) as it incorporates Section 407.020.  

Having found that Amega has violated Sections 700.100(4) and 700.045, the Commission will order that a second hearing be held to determine the Commission’s response to Amega’s violations.

FURTHER DISCUSSION OF MOTIONS FILED AND DENIED

Amega made several motions during the course of these proceedings.  All of the motions have been denied from the bench, with a promise to further discuss the motions in this Report and Order.

Motion to Dismiss Complaint or Alternative Motion to Strike

In its motion, Amega asserted that Sections 700.010(11) and 700.045 is preempted by 42 U.S.C. Section 5403(d), which states:

Whenever a Federal manufactured home construction and safety standard established under this chapter is in effect, no State or political subdivision of a State shall have any authority either to establish, or to continue in effect, with respect to any manufactured home covered, any standard regarding the construction or safety applicable to the same aspect of performance of such manufactured home which is not identical to the Federal manufactured home construction and safety standard.

Section 700.010(11) is the definition of a “recreation park trailer”, which has no relevance to this matter.  With regard to Section 700.045, the State of Missouri, through its Revised Statute, has adopted the seal-requirements of the Manufactured Home Procedural and Enforcement Regulations at 24 C.F.R., Ch. XX, Section 3282.252(a).  Under 42 U.S.C. Section 5403(a), Congress authorizes the establishment of safety standards, with regard to manufactured housing.  This is done at 24 C.F.R., Ch. XX, Section 3282.252(a).  The Commis​sion is unable to determine how Amega even raises this issue, let alone argue that there is a conflict.  Simply put, the United States Code is to the Code of Federal Regulations just as the Revised Statutes of Missouri are to the Code of State Regulations.  The U.S.C. authorizes implementation of the C.F.R.’s, just as the RSMo authorizes implementation of the C.S.R.’s.

Amega also argued that the Commission has no jurisdiction to consider this cause and impose the penalties sought by Staff, because it is beyond the scope of the Commission’s powers as granted to it by the Missouri General Assembly.  Although not clearly expressed, the Commission assumes that Amega’s assertion is based on the powers given the Attorney General to affect, through Section 700.115.1, the registration of manufactured-home dealers.  What Amega fails to realize is that this section does not give the Attorney General unilateral power to seek penalties, but rather gives the Attorney General concurrent power, with the Commission, to effect the registration of manufactured home dealers. 

Amega also asserted that the Commission’s procedures, by sitting as both “prosecutor” and “finder of fact”, violates the Missouri Constitution.  By this assertion, Amega implies that it is unfair for the Staff of the Commission to bring a complaint before the Commission.  Notwithstanding, Amega then states in its opening statement; “We greatly appreciate the opportunity to have this proceeding be conducted in a fair, open and impartial forum and that those sentiments are sincere.”  Amega has apparently changed its position with regard the fairness of this proceeding.  

Pleading the affirmative defenses of “settlement, release, waiver and accord and satisfaction”, Amega further stated that it and the Staff of the Commission have settled this matter.  Under Commission rule 4 CSR 240‑2.115, stipulations and agreements are filed as pleadings and the Commission may resolve all or any part of a contested case on the basis of a stipulation and agreement.  Treating it as a pleading, the Commission has rejected the Stipulation and Agreement filed by Amega and Staff.

Amega finally argued that the Director of the Manufactured Housing and Modular Units Program of the Commission does not have authority to file complaints with the Commission.  The Director is part of the Staff of the Commission.  Under Commission rule 4 CSR 240‑2.070(1) the Staff of the Commission may file complaints with the Commission.  Amega’s argument is without support and lacks merit.

Motion to Exclude Evidence from the Record.

Amega moved the Commission to exclude from the record, evidence of claims filed in Circuit Court against Amega by the Attorney General.  Amega stated in the motion that “such documents have not been offered in evidence by any party in this case.”  Because the evidence has not been offered, there is no need to rule on this motion.

Demand for Jury Trial

Amega offered no support for its demand for a jury trial.  During the prehearing discussion of this motion, Amega stated that it requested a jury trial because Staff, in its complaint, requested criminal sanctions.
  This is not true.  Staff requested that the Commission suspend Amega’s registration, authorize the Director to seek civil penalties, and issue such other findings and orders as the Commission considers to be just and reasonable.  If the Commission authorizes the Director to seek penalties, those penalties will be sought in Circuit Court, not assessed by the Commission.  With regard to making findings of criminal liability, the Commission does not determine whether or not Amega has committed a crime.  Rather, the Commission determines whether Amega has committed acts that in a different forum would also be considered criminal.

Although previously denied by the Commission, the Commission again denies the motions filed by Amega.  

IT IS THEREFORE ORDERED:

1. That a hearing shall be held on September 15, 2004, at 9:00 a.m. to determine the appropriate Commission action toward Amega Sales, Inc.

2. That the hearing will be held at the Commission’s offices in the Governor Office Building, Room 310, 200 Madison Street, Jefferson City, Missouri, a facility which meets the accessibility standards of the Americans with Disability Act (ADA).  If any person needs additional accommodations to participate in these hearing, please call the Public Service Commission’s Hotline at 1‑800‑392‑4211 (voice) or Relay Missouri at 711 prior to the hearing.

3. That this Report and Order shall become effective on September 12, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton, Davis, 

and Appling, CC., concur and certify 

compliance with the provisions of 

Section 536.080, RSMo 2000]

Dated at Jefferson City, Missouri,

on this 2nd day of September, 2004.
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