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TO:

Missouri Public Service Commission Official Case File,

Case No. GT-2003-0032, File No. YG-2004-0118 and JG-2002-0048, Laclede Gas Company 

FROM:
Thomas Imhoff, Energy Department ‑ Tariffs/Rate Design


David M Sommerer, Procurement Analysis Department


                 
/s/ Warren Wood    08/08/03                          
/s/Tim Schwarz_____08/08/03___       
                 
Energy Department/Date        
              
General Counsel’s Office/Date

SUBJECT:
Laclede’s School Aggregation Compliance Tariff Filing in Case No. GT-2003-0032

DATE:
August 8, 2003

Background
On August 1, 2002, Laclede Gas Company (Laclede) filed with the Missouri Public Service Commission (Commission) proposed tariff sheets dealing with natural gas aggregation for schools pursuant to Section 392.310 RSMo Supp. 2002.  On August 22, 2002, the Commission granted intervention to the Missouri School Board’s Association (MSBA).    

On August 29, 2002, the Commission issued its Order Adopting Procedural Schedule and Expediting Transcripts.  On August 30, 2002, the Board of Education of the City of St. Louis (BECSL) filed its application to intervene, which was granted on September 23, 2002.  


On October 11, 2002, the Parties filed a Unanimous Stipulation and Agreement in this case. 


In paragraph 6 of the Unanimous Stipulation and Agreement, the Parties stated as follows: 

 
6.  Subsequent Filing.  The parties agree that, within 60 days of the effective date of the tariff establishing the experimental program, the Company, Staff, Office of the Public Counsel and the association representing the schools shall meet to determine if they can reach a mutually acceptable recommendation for revising the treatment of capacity costs or other program provisions subsequent to May 31, 2003.  Such parties shall file either their joint recommendation or, if an agreement is not reached, their individual recommendations regarding such matters, by March 17, 2003 together with testimony explaining why such revisions are appropriate and consistent with the requirements of Section  393.310.  The parties will request that the Commission issue its decision to be effective June 1, 2003.  The parties agree that ESEs participating in the first year of the program will continue to participate through, at a minimum, the end of the first Aggregation Year, which is October 31, 2003, as set forth in Section C of the tariff.  The parties further agree that any true-up of capacity revenues and costs will be consistent with the Commission’s decision on the treatment of capacity as set forth in this paragraph.  

Pursuant to the Stipulation and Agreement, the Parties participated in a phone conference regarding the issue of capacity costs on December 11, 2002.  The parties did not reach a mutually acceptable recommendation for revising the treatment of capacity costs.  The parties agreed that this was the only issue remaining in this case.  

On March 17, 2003, Staff, Laclede and MSBA filed Supplemental Direct Testimony.  BECSL and the Office of the Public Counsel (OPC) did not file testimony.  On April 1, 2003, Staff, Laclede and  the MSBA filed Supplemental Rebuttal Testimony.  No party objected to the List of Issues.   On April 7, 2003, all parties filed Position Statements. 

A hearing was held on this matter on April 15, 2003.  The matter was briefed by the parties and submitted to the Commission.

Post-hearing conferences were held on May 22, 2003 and July 17, 2003.  The subject of these post-hearing conferences was how the recently enacted HB 208 and SB 656 had changed the substantive law and the effect of these changes on this case.  Each of these bills made identical, substantive changes to Section 393.310 RSMo Supp. 2003.  The effective date of the new law is August 28, 2003.

On July 25, 2003, the MSBA, BECSTL and Laclede filed a Joint Motion for Expedited Treatment.  In conjunction with the Joint Motion for Expedited Treatment, Laclede filed tariff sheets to implement the agreement reached between the MSBA, BECSTL and Laclede regarding the Experimental School Aggregation Service.   While Staff received copies of a possible Laclede tariff on July 23, 2003, Staff received the actual tariffs with the significant changes on July 25, 2003.

In its cover letter to the tariff-filing, Laclede stated that the “purpose” of the tariff filing is to implement the “agreement reached among the parties in the instant case.”  Staff must note that neither Staff nor OPC was a party to the Laclede tariff filing or any agreement reflected in the proposed tariffs, although it is a party to the case.    

On July 25, 2003, the Commission issued an Order Directing Filing.  In this Order, the Commission directed Staff and OPC to file responses to the Motion for Expedited Treatment and Tariffs by July 30, 2003.  OPC filed its Response on July 28, 2003. 

In its Response to the Joint Motion for Expedited Treatment, Staff asked the Commission to give Staff until August 8, 2003 to file its recommendation, and that the Commission issue an Order by August 15, 2003 regarding the Tariff.  Staff’s stated reasons for this request were that there are significant legal changes regarding the school gas aggregation program due to the statutory changes to Section 393. 310 RSMo; that significant changes were made in the tariff most notably at Sheet 45, paragraph J, providing what amounts to a waiver of prudence review of any action taken by Laclede in regard to capacity charges to eligible school entities (ESEs) to implement this program; that detailed analysis cannot be done in two (2) business days; and that key Staff members are out on planned vacations.

On July 30, 2003, Staff’s Response to the tariff was filed with as much review and preparation as was possible in two business days to support this filing.  Staff noted that it had sent questions to Laclede, had a conference call with Laclede regarding those questions and shortly before filing its recommendation received written responses to those questions from Laclede.

On August 1, 2003, Laclede filed its Reply to Responses of Public Counsel and Staff.   On August 4, 2003, MSBA filed its Reply to the Responses of Public Counsel and Staff.

On August 5, 2003, the Commission issued its Order Directing Filing.  The Commission directed Staff to advise the Commission whether to approve or reject the tariff and provide sufficient reasons to support Staff’s recommendation.   The Commission Order gave the other parties until 4 p.m. on August 12, 2003 to file any responses to Staff’s memorandum and recommendation.  The Commission ordered MSBA to file by 4 p.m. on August 8, 2003, a pleading explaining why the Commission must act on the proposed tariff sheets by August 15, 2003.  The Commission also set an on-the-record presentation for August 13, 2003 commencing at 10 a.m.    

Change in the Law and Proposed Tariff Change

The changes made in the new legislation to Sections 393.310.5 and Section 393.310.6 by HB208 and SB656 appear in bold below:

5. The commission may suspend the tariff as required pursuant to subsection 3 of this section for a period ending no later than November 1, 2002, and shall approve such tariffs upon finding that implementation of the aggregation program set forth in such tariffs will not have any negative financial impact on the gas corporation, its customers or local taxing authorities, and that the aggregation charge is sufficient to generate revenue at least equal to all incremental costs caused by the experimental aggregation program.  Except as may be mutually agreed by the gas corporation and eligible school entities and approved by the commission, such tariffs shall not require eligible school entities to be responsible for pipeline capacity charges for longer than is required by the gas corporation’s tariff for large industrial or commercial basic transportation customers.

6. The commission shall treat the gas corporation’s pipeline capacity costs for associated eligible school entities in the same manner as for large industrial or commercial basic transportation customers, which shall not be considered a negative financial impact on the gas corporation, its other customers, or local taxing authorities, and the commission may adopt by order such other procedures not inconsistent with this section which the commission determines are reasonable or necessary to administer the experimental program.

This new law sets up an entirely new standard for how pipeline capacity charges are dealt with in this experimental program.  It requires either: 1) that the Commission approve an agreement between the gas corporation and ESEs that deals with the length of time that the ESEs are responsible for pipeline capacity charges, or 2) the Commission must find that ESEs are not responsible for pipeline capacity charges for longer than is required by the gas corporation’s tariff for large industrial or commercial basic transportation customers.

The Staff, MSBA, BECSTL, and Laclede interpret the amendment to Section 393.310 as prohibiting Laclede from requiring ESEs to be responsible for pipeline capacity for longer than is required of Laclede’s basic transportation customers, except as may otherwise be agreed by Laclede and the ESEs, and approved by the Commission.

The longstanding issue in this case has been allocation of pipeline capacity, specifically pipeline capacity currently reserved by Laclede for ESEs.  By the enactment of this new statute, ESEs are relieved of any costs for this capacity beyond the length of time that Laclede’s basic transportation customers are responsible for such costs except as mutually agreed by ESEs and Laclede and approved by the Commission.  MSBA, BECSTL and Laclede state that they have agreed that Laclede will release to the ESEs and the ESEs will purchase from Laclede, 80% of the capacity reserved for them (Joint Motion for Expedited Treatment at 2).

DESCRIPTION OF PROGRAM

Generally, the Experimental School District Aggregation Service allows ESEs to aggregate their natural gas supplies and transportation through a not-for-profit school association.  The ESEs or their agent then sells this aggregated gas to Laclede.  Laclede in turn delivers the gas to the participating ESEs at Laclede’s applicable sales service rate schedule.  The aggregation program is designed so that there will be no negative impact on Laclede, or it’s other customers.  In addition, the charges for the service are designed to recover all incremental costs associated with the service.  The incremental cost will be adjusted, as necessary, to fully recover the incremental costs that are not otherwise recovered through other provisions of the tariff.  If an under collection occurs it will be collected over a twelve month period.  Any payments made for capacity revenue will be credited to the Deferred Purchase Gas Cost Account and flow through the ACA process.  They will not be considered capacity release revenues to be retained by Laclede.  The Company would seek to recover any losses through the ACA process.

In the specific proposal presented in the proposed tariffs, Laclede will bill each ESE monthly, at the rates and schedule in effect, as if the customer were not participating in the program.  After the end of each calendar month the ESE or its agent will invoice the Company for the natural gas purchased and received by the Company from the ESE's or their agent in such calendar month.  This invoice will include the cost of gas and any transportation charges to the Company's city gate.  Furthermore, the Company will credit or charge the Association an amount equal to the difference between the PGA recovery from all the ESEs and the sum of gas cost paid by the Company to the Association for gas delivered to the entities.  The gas costs include the effect of any imbalance volumes, corresponding costs from the previous month and any pro-rata share of system wide discounts the Company receives from MRT.

NEW TARIFF PROVISIONS  

The proposed new tariff provisions, as submitted in Laclede’s July 25, 2003 filing, are shown with the new language (not found in the tariffs currently in effect as approved by the Commission on October 17, 2002) in bold and deleted portions (currently in effect in the tariffs approved by the Commission on October 17, 2002) in italics: 

E. Transportation Capacity:   

The Company will release to the participating ESEs or their agent firm transportation capacity on Mississippi River Transmission Corporation (“MRT”) at the Company’s cost of such capacity in accordance with the capacity release procedures contained in MRT’s Federal Energy Regulatory Commission approved tariff.  Such capacity shall be released to and taken by the party designated by the Association at MRT’s maximum FERC-approved rate  through May 31, 2003, on a recallable basis, but will not be recalled by the Company unless requested by the Association and agreed to by the Company, or unless the Association fails to deliver gas supplies in accordance with the Delivery Schedule, adjusted for any imbalance, as set forth in Section H.  The amount of capacity released shall equal during the November through March winter months and during the April through October summer months 135% and 60% respectively, of the average daily consumption of participant ESEs in the peak usage month for each such ESE that occurred during the 24 months ending September 30, 2002.   The amount of capacity released through May 31, 2003 shall equal 150% of the average daily consumption of participating ESEs in the peak usage month for each such ESE that occurred during the 24 months ending September 30, 2002.  Within 60 days of the effective date of this tariff, the Company, Staff, Association and Office of the Public Counsel shall meet to determine if they can reach a mutually acceptable recommendation for revision the treatment of capacity costs or other program provisions subsequent to May 31, 2003.  Such parties shall file either their joint recommendation or, if an agreement is not reached, their individual recommendations regarding such matters, by March 17, 2003 together with testimony explaining why such revisions are appropriate and consistent with the requirements of  §393.310.  The parties will request that the Commission issue its decision to be effective June 1, 2003.  

G. Accounting for Costs on the Company’s Books: 

The costs of gas supply and transportation services purchased by the Company from the participating ESEs or their agent shall be debited to a separate School District Aggregation account and shall not affect the costs borne by other sales customers.  Such account shall also be credited for the PGA recovery from participating customers plus the aforementioned credits or charges to the Association.

J. Incremental costs: 

So as to ensure that this aggregation program will not have any negative impact on the Company or its other customers, and that the charges for the service produce revenues sufficient to recover all incremental cots of the service, charges for this service shall be adjusted, as necessary, to fully recover the incremental cost of providing the service, to the extent such costs are not otherwise recovered through other provisions of this tariff.  Any under collection shall be recovered over a period of twelve months.  Payments for capacity made available by the Company under Section E this program shall not be considered capacity release revenues, and shall be credited to the Deferred Purchase Gas Cost Account, provided that the Company may seek to recover, through an ACA adjustment, any losses in such revenues that the Company experiences as a result of making such capacity available, provided further that the Company shall not be required to absorb the costs of any pipeline capacity formerly reserved to satisfy the requirements of the ESEs prior to the onset of the program.  By March 1 and June 1 of 2003 and by June 1 of 2004, the Company shall submit to the Commission Staff and the Office of Public Counsel information documenting and categorizing the revenues and costs of the program in sufficient detail to allow Staff and Public Counsel to audit the program and shall provide a final report with the same detail by August 1, 2005.  

Recommendation

A.

The tariff sheets filed by Laclede on July 25, 2003 are structured to extend Laclede’s current Experimental School Aggregation Service program and are purported to incorporate changes mandated by the Legislature.  The Staff objects to Laclede’s tariff language specifically on Sheet 45, paragraph J, which states in part “… and provided further that the Company shall not be required to absorb the cost of any pipeline capacity formerly reserved to satisfy the requirements of the ESEs prior to the onset of the program.”  Laclede’s proposed language is a significant modification designed to circumvent the Commission’s procedural processes.   Specifically, it prevents any review regarding the prudence of how Laclede addresses the costs of any pipeline capacity associated with the program.  This could be detrimental to Laclede’s customers by making Laclede’s customers accountable for all non-recoverable capacity costs associated with the schools participation in the Experimental School Aggregation Service program.  Laclede is seeking pre-approval for recovery of these costs. 

In Case No. GO-2000-394, the Commission rejected a similar request made by Laclede for pre-approval of cost recovery, stating; “Specifically, the Commission is unwilling to approve a tariff provision that purports to preclude the Commission from ever reviewing this matter in a future Actual Cost Adjustment proceeding.”  The capacity costs should be handled within the context of a Laclede ACA proceeding in which the Commission can make an informed choice with all appropriate information and pre-approval should not be granted.

B.
Associated with its review of the provisions contained in the proposed tariffs, Staff reviewed a worksheet provided by Laclede for estimating the schools capacity for peak month average daily sales.  Laclede’s estimations are based on January 2001 billing sales information.  Staff’s second major concern regarding the provisions of the proposed tariff sheets is with the methodology being used by Laclede for calculating capacity obligations. This analysis is important in determining what level of capacity the schools should be provided, which is important in determining what capacity the schools should pay for. Setting the capacity obligation at an arbitrarily low number is a recipe for subsidization of capacity cost from the other customers of Laclede to the schools, particularly if no mechanism is available to look at these costs during a future ACA proceeding.  While Staff recognizes that the statutory changes protect schools from paying capacity costs beyond the time required of basic transportation customers and that some subsidization is going to occur, Staff suggests that the proper time to determine the issue of who pays is in a future ACA proceeding when all information is known.

Staff’s concerns with the weather factors used in calculating the capacity obligations are detailed below.     

First, the January 2001 usage shown by Laclede is sales and transportation usage, not just school usage.  Staff cannot accept Laclede’s assumption that school usage is the same as that of all other natural gas customers.  

Second, January 2001 was not a particularly cold month.  Staff’s review of heating degree day (HDD) data for January 2001 shows that 1,071 HDD were experienced in that month.  For comparison, a normal January has 1,097 HDD.  Thus January 2001 had near normal temperatures.  The average HDD for a day in the month of January 2001 was 35 (1,071 HDD /31days=35 HDD).  Staff does not believe that it is appropriate for a company to use an average month HDD to determine peak capacity requirements.  Staff review of weather data for the St. Louis area shows a historic peak cold day of 75 HDD occurred on December 22, 1989.  Natural gas requirements for 35 HDD are much different than natural gas requirements for 75 HDD.  Based on Company estimates of base load and heat load factors for a large St. Louis County school district, received in a fax dated 4/21/03, the usage required for 75 HDD, the historic peak cold day, is nearly twice the usage that would be needed for 35 HDD, the average January 2001 HDD per day.  Staff agrees that schools will not need this peak capacity on all days, but neither do other customers.  Really cold days do not occur frequently, but schools expect to have natural gas for heating purposes on these really cold days.  Thus, the capacity for schools must consider the volume of natural gas that is needed on a peak cold day, not an average temperature day.

Finally, the Staff’s concern over the lack of clarity of certain tariff provisions becomes greater when viewed in the light of the Company’s proposal to bar subsequent review of capacity allocations.  For example, paragraph G implies a separate accounting for the program but is silent on whether the account is subject to audit review and adjustment.  There is no discussion of the disposition of several revenue items for Laclede that are mentioned throughout the tariff provisions such as “unauthorized use charges”, a default sales service if the schools fail to deliver, “incremental charges”, and “balancing fees”.  Paragraph F seems to imply some sort of reconciliation between billed revenues to the schools and invoiced amounts from the association but is silent on the specifics of how customer bills will be adjusted.  It also seems unclear whether the historical ACA factor will be applicable to the second year of the program.  The tariffs are no longer explicit about the term of the capacity release.     

Having reviewed Laclede’s proposed tariff changes, Staff recommends that the Commission suspend or reject these tariff sheets.  The Staff has verified that the Company has filed its annual report and is not delinquent on any assessment.  Staff is not aware of any other matter before the Commission that affects or is affected by this filing, however, the following cases are currently pending before this Commission:

GR-2000-622



1999/2000 ACA 

GR-2001-387



2000/2001 ACA

GR-2002-389/GR-2002-1103   
2001/2002 ACA

GC-2003-0212


Customer Complaint

GO-2003-0506


Steel Mains Replacement

GR-2003-0224


2002/2003 ACA

Therefore, Staff recommends that the following tariffs, as filed on July 25, 2003, be suspended or rejected:

P.S.C. MO. No. 5











   
6th Revised SHEET No. 1-a Cancelling 5th Revised SHEET No. 1-a

1st Revised SHEET No. 41 Cancelling Original SHEET No. 41

1st Revised SHEET No. 42 Cancelling Original SHEET No. 42

1st Revised SHEET No. 43 Cancelling Original SHEET No. 43

1st Revised SHEET No. 45 Cancelling Original SHEET No. 45
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