BEFORE THE PUBLI C SERVI CE COW SSI ON
OF THE STATE OF M SSOURI

AG PROCESSI NG | NC A COOPERATI VE, )
Conpl ai nant , )
)

VS. ) HC- 2010- 0235
)
KCP&L GREATER M SSOURI OPERATI ONS )
COVPANY, )
Respondent . )
Ag Processing, Inc., )
)
_ )
Conpl ai nant , )
)

V. ) HC- 2012- 0259
)
KCP&L Greater M ssouri Operations )
Conpany, )
)
Respondent . )

AG PROCESSI NG | NC A COOPERATI VE
APPL| CATI ON FOR REHEARI NG

COVES NOW AG PROCESSI NG | NC A COOPERATI VE ("AGP") and
applies for rehearing of the Order Regarding Remand of February
27, 2013 in the above file ("Order") on the follow ng grounds:

1. The Conmi ssion has provided insufficient tine
bet ween the issuance date of this Order and its effective date of
the Order for a conplete and thorough Application for Rehearing

to be filed. 1In so acting the Comm ssion has acted unlawfully in

y This pleading is captioned in both the HC 2010-0235 and
HC-2012- 0259 files without prejudice to AGP” s contention that the
consolidation of these two cases is neither warranted nor justi-
fied as noted herein. The consolidation exceeds the nmandate of
the reviewing court and is, itself, unlawful.
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a manner cal culated to deny AGP due process. The Conm ssion’s
action is, therefore, unlawful.

2. It is not disputed that GMO failed to seek or
obtain a stay fromeither the Comm ssion or fromthe Court. The
Order ignores the inplications of this failure and attenpts to
restore to GMO noneys that have been finally returned to steam
custonmers. In so doing the Comm ssion acts contrary to | aw and
its decision is unlawful and void.

3. The Order does not conply with the review ng
court’s mandate that did not order either a vacation of the
earlier order or a tenporary adjustnent. |In so doing the Conm s-
sion Order is unlawful and void.

4. The is no evidentiary support for consolidation of
this case with File No. HC 2012-0259. Consolidation was al so not
ordered or directed by the mandate of the review ng court. The
two matters address entirely different periods of tine and raise
and will raise different evidentiary issues. Accordingly the
Conmi ssion Order is both unlawful and unreasonabl e.

4. The Conmm ssion Order creates a requirenent regard-
i ng damage that is not properly part of the Conm ssion’ s authori -
zation. The Comm ssion is not a court and cannot in any event
order or direct damages. The Order also ignores that damage to
rat epayers was shown by collection fromall steamratepayers
through the Quarterly Cost Adjustnment ("QCA") and that the
utility acted toward these steam custoners as a class or group of

custoner based on their utilization of the steamdistribution
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system and each custoner was charged these anmounts based on their
usage. Further, refunds were made through the QCAto all steam
custoners based on their usage of steamin as is shown by coll ec-
tion through the QCA and was not a specific charge to each
i ndi vi dual custoner. Accordingly the Comm ssion Order is both
unl awf ul and unreasonabl e.

5. The Conmm ssion Order appears to find that 2006-
2007 programresulted in | osses because the ampbunt Aquila over-
hedged was based on forecasts for usage from Aquil a custoners.
There is no citation to the record regarding such finding insofar
as such basis or forecasts were causative of or for Aquila’'s
actions. There is no conpetent and substantial evidence on the
whol e record that supports this conclusion and it is contrary to
t he conpetent and substantial evidence on the whole record that
does exist. Accordingly the Comm ssion Order is both unl awf ul
and unreasonabl e.

6. The original hearing exam ner who heard the
wi t nesses and the evidence in this case, and was in a position to
judge the credibility of such witnesses |left the Comm ssion
before an order was drafted. A second hearing exam ner was
assigned to wite an order which the Comm ssion then issued. Now
a third hearing exam ner has drafted yet another order which the
Conmi ssion has issued. The Order was then prepared by this
hearing exam ner while only three of the existing Conm ssioners
had possibly heard any of the evidence in this matter. Al this

procedure has resulted in a violation of the principle of Mrgan
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v. US,Z that he who decides nust hear and has further resulted
in an Order that is unlawful, unreasonable and void.

7. The Order proceeds on the basis that the QCAis
simlar to a FAC. It is not. Not only is there no evidence to
support this assertion it is contrary to the evidence that even
t he Conmm ssion so acknowl edges in the Order. The QCAis entirely
dependent upon its terns and it is not at all simlar to a FAC
which is a matter regul ated by Conmm ssion rule. The terns of the
QCA govern its operation, including without limtation, the
provision that the "conplaint nmechanisni is to be used to initi-
ate a prudence challenge. The Order inposes upon the steam
custonmers, including without limtation, AGP, provisions that
were not bargained for and are not part of the QCA process or the
tariff clause. That clause, enshrined as a tariff, has the force
of law and cannot be arbitrarily or unilaterally changed either
by the Conmi ssion or by Aquila. Accordingly the Comm ssion O der
that attenpts to effect such change by setting up a systemfor
GVD to charge its 2013 steam custoners costs that it clainms were
incurred in 2006 and 2007 and previously conpletely refunded to
themis unlawful, unreasonable, and void.

8. The Order attenpts to state that there was a claim
for "money lost." There was no claimfor noney "lost" but rather
a claimpursuant to the QCA for a determ nation of prudence as to
charges that were collected fromsteamcustonmers at a tinme that

was consistent with the operation of the QCA, i.e., the prior

2 298 U. S. 468, 480 (1936).

73862. 1 - 4 -



quarter. Correctly or incorrectly, those anounts were fully
refunded to steam custoners and cannot now be recovered from
their hands. No stay was sought fromthe Comm ssion and no stay
was sought or obtained fromthe review ng court under applicable
law. Accordingly no renmedy can be granted to the utility under
the QCA as the Order attenpts to do because it pertains only to
costs that were incurred in the prior quarter. Accordingly, the
Order, to the extent that it attenpts to exceed the terns and
conditions of the QCA is unlawful, unreasonable and voi d.

9. Charges under the QCA were originally recovered
fromall steam custoners based on their utilization of the steam
system The QCA was not limted to a specific "conplaining"
custoner. Attenpts by the Commission to limt relief to only
those specific custonmers who conplained is not only unlawful but
W t hout evidentiary support, is not supported by conpetent and
substanti al evidence on the whole record and is contrary to the
conpetent and substantial evidence on the whole record. It is,
therefore, unlawful, arbitrary, capricious, and unreasonabl e.

10. The Order acknow edges that Aquila’s successor GVO
fully conpleted the Conm ssion ordered refund to steam custoners,
but fails to note that GMO did not seek or obtain a stay at
either the Conm ssion |level or the Ievel of the review ng court.
Therefore the Order attenpts to direct GMO to recover anounts
that were not retained by GVMO or placed in any inpoundnent

ordered by either Comm ssion or review ng court and attenpts to
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provide to GMO relief that the Commission is w thout power to
order. It is, therefore, unlawful and unreasonabl e and void.

11. The Order exceeds the mandate of the review ng
court in that the reviewing court did not order consolidation.

Nor did the reviewing court order a tenporary adjustment. The
matter was remanded only for "further consideration under the
appropriate burden of proof." "Further consideration” is not a
license to "reopen” and existing and established record. To the
extent that the Order exceeds this directive it is in excess of
the mandate of the reviewing court and is neither |awful nor
reasonabl e.

12. The Order treats this matter as a general rate
case. The Conmmi ssion has not provided adequate notice and tine
to all potentially inpacted steam custoners. The retroactive
rate increase would be a violation of due process for all steam
custoners. In so doing the Order is unlawful and unrasonabl e.

13. The Order relies upon State ex rel. Associated
Natural Gas CO. v. Public Service Commin,¥ case for certain
clainms of authority. However, the review ng court has determ ned
that this case is not applicable. Proof of harmwas not required
by the mandate of the reviewing court nor is a show ng of causa-
tion required by the mandate of the reviewing court. There was
no di spute by GVO regardi ng how the original charges were applied
to custoner bills. No notice has been sent to potentially

af fected steam custonmers who may have their rates raised by

¥ 954 S. W2d 520 (Mb. App. 1997).
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reason of the Order and no tinely notice may now be sent to them
retroactively. In so doing and in failing to do, the Oder is
unl awf ul and unr easonabl e.

14. The Order asserts that the Comm ssion is acting
pursuant to the QCA but the QCA does not permt recovery of costs
that were incurred, if at all, outside of the nost recent
gquarter. Accordingly the Order asserts that the Conm ssion has
the power to nmake rates retroactively and is therefore unlawf ul
and unreasonabl e and voi d.

15. The nmandate of the review ng court does not nmake
the Comm ssion into a court nor does it enpower the Conmm ssion
with powers that were reserved to the reviewi ng court by the
| egislature. In attenpting to substitute for the review ng
court, the Order is unlawful, arbitrary, capricious and unreason-
abl e.

16. The Order states that there was no evidence as to
particul ar custoners’ portions of the hedging costs, however
there was no evidence that charges were based on any ot her
vari abl e than steam usage which was the sanme for all custonmers
and charges were made by Aquila to all steam custoners based on
their usage. Not only does the O der exceed the nmandate of the
reviewing court in this aspect but it attenpts to inpose a
different standard than that used by the utility to charge the
costs in the first instance. Accordingly the Oder is unlaw ul

and unr easonabl e and voi d.
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17. The mandate fromthe review ng court did not
instruct the Comm ssion to do other on remand than to give
further consideration to its order in view of the shifted burden
of proof. The Commi ssion grants to GMOrelief that GO failed to
seek or obtain on its owm in the formof a stay and attenpts to
recover retroactively fromcustoners anounts that have been
returned to themthrough a final and unstayed Conm ssion deci -
sion. In so doing the Order is unlawful and unreasonabl e and
voi d.

18. In asserting that the Comm ssion has authority to
make a tenporary rate adjustnent when the utility neither sought
nor obtained a stay of the Commi ssion’s original order fromthe
Comm ssi on nor sought nor obtained a stay fromthe revi ewi ng
court, and failed to conply with the requirenents of the control -
ling statute. The Comm ssion attenpts to grant to the utility
relief that it neither requested nor obtained fromthe original
i ssuing Comm ssion nor fromthe reviewing court. 1In so doing the
Order is unlawful and unreasonabl e.

19. The QCA does not permt retroactive rate increases
but only allows recovery of costs fromthe prior quarter. In
attenpting to allowthe utility to recover costs from custoners
that were incurred if at all several years prior, the Conmm ssion
attenpts to give retroactive effect to the QCA which is not
provided by its terms. The Conm ssion cannot |awfully inpose
upon custoners a retroactive rate increase. In so doing the

Order is unlawful, arbitrary and capricious, and unreasonabl e.

- 8 -
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20. The QCA is not an FAC but is entirely based on the
terms and conditions of the QCA agreenent. That agreenent was
approved by the Comm ssion and is not subject to having its terns
unilaterally altered by the Conm ssion. The ability of GO to
i npose charges upon its steamcustoners is entirely based on the
terms and conditions of the QCA and those ternms and conditions
may not be altered by the Conm ssion without entirely vitiating
t he agreenment or wi thout the consent of AGP and other a steam
custoners. The Comm ssion cannot supplant one agreenent that the
Comm ssion earlier approved with an agreenent that the Conmm ssion
did not approve and that the parties did not accept. To the
extent that the Order seeks to do that and to alter the terns and
conditions of the QCA in a manner that was not agreed and was not
accepted by the Conm ssion, the Order is unlawful, arbitrary and
capricious and unreasonabl e.

21. The Order states that the Conm ssion nust nmake a
decision at this tinme arguing that it is conpelled to do so by
Section 386.520.3. the Comm ssion is m skaken as to the applica-
ble law in that it was not "instructed on remand to approve
tenporary rate adjustnents.” The reviewi ng court did not issue
any such instructions (and could not have done so because of the
failure of both GVO and the Conm ssion to provide a reconcili a-
tion, and the Comm ssion’s effort through this Oder to | eapfrog
around the requirenent that GVO obtain a stay fromeither the
Comm ssion or the reviewing court and either retain the funds or

pay theminto an appropriate respository grants to GO relief
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that it did not request and is not now entitled to have. The
Comm ssi on thus appears to consider Section 386.520.3 as control -
ling. As a result of the Conm ssino’s m stake of |aw, the Order
is unlawful, arbitrary and capricious and unreasonabl e.

22. The Order assunes that "the QCAis a two-way cost
adj ust rent mechani snf' and attenpts to substitute a different
version of the QCA than that agreed upon by the parties, accepted
by the Conm ssion, restated into tariff form and approved by the
Comm ssion. In concluding that the agreed upon and approved QCA
contains terns that permit GO to rebill |ong past anounts that
have al ready been refunded to steam custoners w thout benefit of
a judicial or admnstrative stay creates terns and condititions
that were not part of the QCA as agreed upon by the parti es,
seeks retroactively to nodify the terns and conditions of the QCA
and retroactively apply a rate increase to custoners that is in
violation of the terns and conditions of the QCA. There is no
evi dence of records that can support such a determnation. 1In so
doing the Order is unlawful, arbitrary, capricous and unreason-
abl e.

23. The Order attenpts to predetermne a result by
ignoring unrefuted evidence that Aquila failed to conply with its
own conditions and terns of its "hedging strategy,” which the
Conmi ssion al so predetermns to have been effected. In so doing
the Order is not supported by conpetent and substantial evidence

of record and is contrary to the substantial conpetent evidence
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that is of record and is, thereofore, arbitrary, capricious and
unr easonabl e.

24. The Order seeks to redetermne facts that are
already in the evidentiary record, exceeds the direction of the
mandate of the reviewing court in so doing, when facts and
evidence in file HC 2010-0235 were established in a noticed
hearing in which all parties were provided an opportunity to
present all evidence they desired. The nandate of the review ng
court did not direct the Conm ssion to "reopen the record” but
rather sinply required that the Conmm ssion reconsider the
evi dence that was already provided in the record with respect to
file/case No. HC 2012-0235. 1In going beyond this nmandate the
Comm ssion attenpts to act as a court and to exercise powers that
were not provided to it by the legislature. 1In so doing the
Order is unlawful, arbitrary, capricious and unreasonabl e.

25. The Order attenpts to predeterm ne results by
stating a standard that was not directed by the review ng court,
and is not |law as regards the facts supported by the evidence of
record. The initial decision reviewed found that Aquila had
acted inprudently in inplenenting its hedgi ng program and the
Order’s effort to shift the question to "external factors that
are beyond [Aquila’ s] control™ is an effort to redeterm ne the
standard of proof in a manner calculated to prejudice the steam
custoners in their effort to retain funds already restored to
t hem t hrough an unstayed Conmi ssion order. In so doing the O der

is unlawful, arbitrary, capricious and unreasonabl e.
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26. Odered 3 of the Order references a new Quarterly
Adj sutnment Cl ause Tariff that inititate the "return of the
inprovidently ordered refund” to its steam custoners. The use of
the terns "inprovidently ordered"” denonstrates that the Comm s-
sion has alrady reached a decision regarding the return of these
refunds meki ng even before evidence has been introduced or
reconsi dered. Accordingly the Oder is unlawful, arbitrary,
capricious and unreasonabl e.

27. Section 386.420.4 RSMb requires that a reconcilia-
tion be filed so that the review ng court could determ ne how t he
utility's rates and charges would need to be tenporarily adjust-
ed. A reconciliation was neither requested nor filed by GMOin
its appeal nor did the Comm ssion conply with the requirenments of
the statute (". . . the comm ssion shall cause to be prepared.

and shall approve . . . ." The Conm ssion defaulted on this
requi renment and neither the Conm ssion nor GMO submtted such a
reconciliation to the court. It cannot be retroactively sup-
plied. Only the review ng court could direct such an adjustnent.
It did not. The Conm ssion has no power granted by the |egisla-
ture to substitute its whins for the authority of the review ng
court. The reviewing court did not order a tenporary adjustnent
and the Conmm ssion has repetively been told that it is not a
court and does not have the powers of a court. The Conmm ssion
has no power to provide this reconciliation retroactively. The
Order constitutes a collateral attack upon the nandate of the

reviewing court. Accordingly the Order has no basis on which it
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can proceed to grant relief and the Oder is unlawful, arbitrary,
capricious and unreasonabl e.

WHEREFORE for the foregoing reasons, rehearing should
be grant ed.

Respectful 'y subm tted,
FI NNEGAN. CONRAD & PETERSON. L. C.

Q. <

Stuart W Conrad Mb. Bar #23966
3100 Broadway, Suite 1209

Kansas City, Mssouri 64111

(816) 753-1122

Facsim | e (816) 756- 0373

I nternet: stucon@ cpl aw. com

ATTORNEYS FOR AG PROCESSI NG | NC.
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SERVI CE CERTI FI CATE

| certify that | have served a copy of the foregoing
pl eadi ng upon identified representatives of the parties hereto
per the EFIS listing maintained by the Secretary of the Conm s-
sion by electronic neans as an attachnent to e-mail, all on the

date shown bel ow.
O,

Stuart W Conrad, an attorney for
Ag Processing Inc a Cooperative

March 4, 2013
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