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REPLY OF THE OFFICE OF THE PUBLIC COUNSEL 
 
 
 COMES NOW the Office of the Public Counsel and respectfully states: 

 1. On June 1, 2007, Southern Union Company, d/b/a Missouri Gas Energy (MGE) 

filed proposed tariff sheets that included an energy efficient water heater rebate program.  On 

June 11, 2007, Public Counsel filed a motion to suspend the tariff due to MGE’s failure to 

provide supporting information as required for promotional practice tariffs by 4 CSR 240-

3.255(2)(B).  Public Counsel’s motion requests that the Commission suspend the tariff filing 

until MGE has provided the criteria used and analysis performed to determine that the demand-

side resource is cost-effective.   

 2. On June 13, 2006, MGE filed a response opposing Public Counsel’s motion.  

MGE argues that the Commission previously determined that the tariff is not a promotional 

practice and that the Commission “fully considered and approved the outlines for the Company’s 

natural gas conservation program in Case No. GR-2006-0422.”  MGE further argues that the 

definition of promotional practices “expressly excludes energy audits and other informational 

programs.”  Lastly, MGE argues that “there can be no serious debate that high efficiency 

conventional and tankless natural gas water heaters are cost effective.” 

 3. On June 20, 2007 the Commission’s Staff filed a recommendation also opposing 

Public Counsel’s grounds for suspension.  Staff argues that 4 CSR 240-3.255(2)(B) does not 
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apply “because MGE is filing a tariff to comply with a Commission Report and Order.”  The 

Staff also echoed MGE’s argument that the program is specifically excluded from being a 

promotional practice by 4 CSR 240-14.010(6)(L)(8).  Public Counsel offers the following 

response to the arguments of MGE and the Staff. 

 4. MGE and Staff argue that the Commission has already approved the program in 

Case No. GR-2006-0422, and therefore, no cost-effective analysis is required.  The 

Commission’s Report and Order in Case No. GR-2006-0422 (“Order”) authorized a water rebate 

program, however, nowhere does the Order state or imply that the Commission’s tariff filing 

requirements do not apply or that all of the specifics of the water rebate program were pre-

approved.  The tariff filing process is in place to ensure the details off all tariff filings are 

addressed if necessary.  Now is the time to ensure those details are considered, including the very 

important step of ensuring the program is cost-effective.  The issue before the Commission in 

GR-2006-0422 was not whether the Commission should adopt a specific conservation program, 

the issue was whether “funding for natural gas conservation programs [should] be included in 

MGE’s cost of service.”  One must assume that the Commission concluded that funding should 

be in the cost of service because the Order ultimately approved a program.  The Order makes no 

indication, however, that any of the specifics of the water heater rebate program were 

considered, and the Order makes absolutely no findings regarding the proposed program.  The 

missing findings on cost-effectiveness is understandable since MGE performed no analysis and 

the Commission has no basis for approving the program as being a cost-effective benefit to 

consumers as required.  The Order simply states that “the Commission shall approve the 

conservation program proposed by Staff and MGE.”  Ensuring that the tariff filing proposes a 

program that is cost-effective is a necessary step not addressed in GR-2006-0422.   
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 5. Public Counsel is only requesting that the Commission take the fundamental step 

of ensuring that the program proposed in the tariff filing is cost-effective, as required by the 

Commission’s rule 4 CSR 240-3.255(2)(B)3.  This rule provides valuable protections to 

consumers from practices that waste resources and provide no material benefit to consumers.  

This tariff filing should be treated no differently than any other tariff filing and should comply 

with the Commission’s filing requirements unless the Commission has specifically granted MGE 

a waiver from those rules.  No such waiver has been granted.   

 6. The Commission’s Order Denying Applications for Rehearing in Case No. GR-

2006-0422 states that MGE’s Natural Gas Conservation program “is not included in the 

Commission’s definitions of what constitutes promotional practices,” and therefore the 

promotional practices rule “is not applicable.”  This conclusion is incorrect.  As demonstrated 

below, the water heater rebate program clearly meets the Commission’s definition of a 

promotional practice.  Unfortunately, the Commission’s Order Denying Applications for 

Rehearing does not provide any analysis to explain why the Commission concluded that the 

water heater rebate program fails to meet the definition of a promotional practice.  Promotional 

practices are defined in 4 CSR 240-14.010(6)(L) as follows: 

 (L) Promotional practices shall mean any consideration offered or granted by 
a public utility or its affiliate to any person for the purpose, express or implied, of 
inducing the person to select and use the service or use additional service of the 
utility or to select or install any appliance or equipment designed to use the utility 
service, or for the purpose of influencing the person’s choice or specification of 
the efficiency characteristics of appliances, equipment, buildings, utilization 
patterns or operating procedures.   
 

This definition clearly applies to the program proposed in the tariff filing, which is as “an 

incentive program designed to assist customers with natural gas conservation efforts through the 

installation of high efficiency gas water heaters.”  The incentive program would offer customers 
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a bill credit for purchasing and installing a natural gas hot water tank with an Energy Factor at or 

above 0.62, or a natural gas tankless hot water system with an Energy Factor at or above 0.80.  In 

other words, the program would offer consideration for the purpose of inducing a person to 

install a gas appliance and to influence that person’s choice or specification of the efficiency 

characteristics of the appliance.  This program meets the definition of “promotional practices” 

without ambiguity.  

 7. MGE argues that the definition of promotional practices expressly excludes 

“energy audits and other informational programs.”  The Staff states that the program “is 

specifically excluded from being a promotional practice.  Both MGE and the Staff cite to 4 CSR 

14-14.010(6)(L)(8), which excludes from the definition of promotional practices the following: 

Providing free or below-cost energy audits or other information or analysis 
regarding the feasibility and cost-effectiveness of improvements in the efficiency 
characteristics of appliances, equipment, buildings, utilization patters or operating 
procedures. 
 

MGE correctly states that energy audits or other informational programs are excluded from the 

definition of promotional practice.  However, Staff’s and MGE’s responses fail to explain how a 

program that offers consideration for replacing appliances to improve energy efficiency is 

excluded from the definition.  The program would apply $705,000 in ratepayer funds to a 

program to offer credits for replacing water heaters.  An exclusion applying to energy audits is 

inapplicable. 

 8. The last argument offered by MGE is that “there can be no serious debate that 

high efficiency conventional and tankless natural gas water heaters are cost effective.”  Contrary 

to MGE’s claim, there can be serious debate as the attached affidavit by Public Counsel’s Chief 

Energy Economist Mr. Ryan Kind indicates.  Mr. Kind shows that not only can there be serious 

debate on the cost-effectiveness of the water heater rebate program, but the facts show that 
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MGE’s proposal is clearly not cost-effective.  Considering Mr. Kind’s persuasive analysis, 

Public Counsel recommends that the program be adjusted to make it cost-effective by either 

adjusting the water heater rebate portion or replacing it with a different program.   

 9.  MGE referenced several documents in an attempt to show the water heater rebate 

program is cost-effective.  The first document, a “Draft Criteria Analysis” recognizes the 

“limited energy efficiency potential in the common conventional water heating technologies.”  

This limited potential should raise serious doubt regarding the cost-effectiveness of a water 

heater rebate program, and should further necessitate a cost-effective analysis before approving 

such programs.  The Draft Criteria Analysis recognizes the “limited” energy efficiency 

improvements for gas storage water heaters and concludes on Page 3 that “[g]iven current and 

potential energy savings, conventional gas storage water heating technology is nearly maximized 

and is not under consideration for ENERGY STAR.”  The Draft Criteria Analysis also raises 

concerns about the whole-home gas tankless water heaters when it states on Page 4 that 

“[e]nergy savings potential is questionable.”  MGE’s responsive pleading raises more questions 

about cost-effectiveness than it does to resolve such questions.   

 10.   A telling indication that the water heater rebate program is a promotional 

practice is MGE’s own characterization of the program.  MGE witness David Hendershot, 

Manager, Business Support Services described the program as a promotion in his rate case 

rebuttal testimony in Case No. GR-2006-0422 where the water heater rebate program was first 

proposed.  And the tariff filing at issue in this case also characterizes the program as a 

promotional practice by including the heading “PROMOTIONAL PRACTICES” on all three 

tariff pages outlining the program.   
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 11.   Granting Public Counsel’s motion to suspend the tariff would be consistent with 

recent Commission practices when considering a demand-side resource program filed as a rate 

case tariff.  In the recent AmerenUE decision issued last month in Case No. ER-2007-0002, the 

Commission did not approve a tariff filed to implement a promotional practice because 

AmerenUE did not submit an evaluation plan as required by the promotional practices rule.  The 

Commission concluded:   

The Commission will not approve the submitted tariff that would implement an 
IDR Pilot Program at this time because the submitted tariff does not comply with 
the filing requirements of the Commission's Electric Utility Promotional Practices 
rule. The Commission orders AmerenUE to submit a revised tariff including an 
evaluation plan within 30 days from the effective date of this order. In a separate 
order, the Commission will open a new case to consider that revised tariff. The 
revised tariff does not need to be submitted as part of the compliance tariffs 
resulting from this report and order. As it reevaluates its proposed tariff, the 
Commission directs AmerenUE to consult with the other parties and to give due 
consideration to the revisions urged by the MEG. If AmerenUE does not file a 
tariff that is acceptable to all other parties, the Commission may impose the 
revisions urged by MEG.1 
 

The AmerenUE tariff filing is analogous to the MGE tariff filing in that both are attempts to 

offer a promotional practice without following the consumer protections provided for in the 

Commission’s rules.  Consistent with the above quoted Commission Order, Public Counsel urges 

the Commission to direct MGE to submit a revised tariff that includes “documentation of the 

criteria used and the analysis performed to determine that the demand-side resources are cost-

effective.”  Public Counsel should note that in the AmerenUE case the Commission’s Staff 

recommended that no demand-side management plan should be implemented without a cost-

effectiveness analysis.  Staff’s Post-Hearing Brief states: 

                                                 
1 In the Matter of Union Electric Company d/b/a AmerenUE's Tariffs Increasing Rates for Electric 
Service Provided to Customers in the Company's Missouri Service Area, Case No. ER-2007-0002, Report 
and Order, May 22, 2007.   
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Staff does not recommend implementation of a DSM program that has not 
undergone this extensive analysis simply to fulfill a dollar amount spending 
requirement.2 
 

Here the Commission’s Staff recognized the need to distinguish between simply spending an 

allotted amount versus analyzing the specifics of the program to ensure cost-effectiveness.    

 12.   In approving a straight-fixed variable (SFV) rate design for MGE in Case No. 

GR-2006-0422, the Commission admittedly removed an incentive for consumers to reduce 

usage.  The conservation and energy efficiency programs were approved as an offset to fill the 

void created by the removal of a conservation incentive.  The impact of adopting a SFV rate 

design coupled with a program that is not cost–effective would be a significant reduction in 

conservation incentives with no offsetting benefits.  It would be contrary to the goals of a 

conservation program if the Commission were to authorize a program that wastes ratepayer 

dollars and offers no more than an appearance of providing a counterbalance to reduced 

conservation incentives.  By requiring MGE to provide an analysis of the program proposed in 

the tariff filing, and by requiring that the program be cost-effective, the Commission can help 

ensure the program is designed to truly benefit ratepayers.  Until the Commission can conclude 

that MGE has shown the proposed program to be cost-effective, approving the tariff as proposed 

would be a disservice to consumers and would ignore the necessary protections provided for in 

the rules.  As it stands now, the Commission has no basis for a conclusion that the program is 

cost-effective.  Public Counsel is not requesting suspension of the tariff for any reason other than 

to ensure consumers are not forced to pay $750,000 for an ineffective program.  If MGE is 

unable to show that the proposed program is cost-effective, Public Counsel would encourage the 

Commission to modify the program in a way that ensures cost-effectiveness.  For example, a 

                                                 
2 The Staff’s Post-Hearing Brief, Case No. ER-2007-0002, p. 35.   
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cost-effective program that offers rebates on gas furnaces could be considered as a replacement.  

Just as MGE considers Public Counsel’s motion to suspend the tariff “a mystery,” Public 

Counsel considers it a mystery why MGE or the Staff would want the Commission to authorize a 

program that is not cost-effective and which would waste ratepayer funds.     

 WHEREFORE, the Office of the Public Counsel respectfully offers the above 

response and requests that the Commission suspend Tariff Filing Number YG-2007-0880. 

Respectfully submitted, 

      OFFICE OF THE PUBLIC COUNSEL 
        
         
      By:  /s/ Marc D. Poston   
           Marc D. Poston    (#45722) 
           Senior Public Counsel 
           P. O. Box 2230 
           Jefferson City MO  65102 
           (573) 751-5558 
           (573) 751-5562 FAX 
           marc.poston@ded.mo.gov 
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following this 25th day of June, 2007: 
 
General Counsel    Paul Boudreau 
Missouri Public Service Commission  Missouri Gas Energy 
200 Madison Street                     312 E. Capitol 
P.O. Box 360     P.O. Box 456 
Jefferson City, MO 65102   Jefferson City, MO 65102 
GenCounsel@psc.mo.gov   paulb@brydonlaw.com  
 
Mike Noack 
Missouri Gas Energy 
3420 Broadway 
Kansas City, MO 64111 
mnoack@mgemail.com  
        
       /s/ Marc Poston 
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