Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Tariff Filing of Laclede Gas Company to Implement a Gas Supply Incentive Plan called Catch-Up-Keep-Up.
	))))
	       Case No. GT-2003-0117

	
	
	


STAFFS PROPOSED 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 


COMES NOW the Staff of the Missouri Public Service Commission and submits the following Proposed Findings of Fact and Conclusions of Law:

Findings of Fact 

The parties all agree that the energy burden on low-income customers is so great that many have trouble paying their utility bills, and that this is an on-going problem that does not have a simple solution.  (Tr. 97).

On September 23, 2002, Laclede Gas Company (Company) filed tariff sheets designated P.S.C. MO. No. 5 Consolidated, Original Sheet No. 28-h; Original Sheet No. 28-I; Original Sheet No. 28-j; and Original Sheet No. 28-k, proposing to implement “an Experimental Low-Income Bill Stabilization and Assistance Program,” also called the “Catch-Up/Keep-Up Plan” (the “Program”).  The tariff filing, which is attached as bore a proposed effective date of October 24,2002.  (Moten letter to the Commission Sept. 23, 2002).

In its October 15, 2002 Order Suspending Tariff and Scheduling Prehearing Conference, the Commission established Case No. GT-2003-0117 and suspended the tariff in response to motions from the Staff and the Office of the Public Counsel (OPC) so that a hearing could be conducted.  

On the record before it the Commission cannot determine several issues including:  1)  what funding level is appropriate (Tr. p. 134); 2) whether the Company’s customers with the lowest incomes will actually be able to take advantage of the Program, or whether another approach might be necessary (Exh 7, p. 4); 3) whether the program will reduce Laclede’s costs so that all customers benefit as Laclede has suggested (Tr. 220); and 4) whether the Program might actually exacerbate problems for low-income customers, resulting in additional arrearages.  

In its filing, Laclede proposes to increase customer rates by $6 million through the ACA/PGA process.  (Original sheet 28 i H.4).  The Company’s tariff proposes to effectively increase customers’ costs for transportation of natural gas by $6 million by diverting up to that amount from transportation discounts that otherwise would be returned to its customers, into an escrow account to fund an arrearage forgiveness plan.  (Specimen tariff sheets Exh. 13, H.2.) 

Laclede proposes to require no payment of arrearages from qualifying customers, and to require all customers to pay up to $375 of each Program participant’s arrearages every three months for each program participant that makes three consecutive level-bill payments.  (Specimen tariff, Exh 13, H.3.b.)

Under the proposed tariff, CAP agencies would determine if program customers face “extenuating circumstances” that would either excuse the three consecutive payment requirement or allow a defaulting customer to re-enter the Program.  Laclede has, however, not defined what constitutes an extenuating circumstance or placed any limitations on the CAP agencies’ exercise of this broad discretion.  (Exh. 13, H.3.c; Tr. p. 145).

A properly designed low-income assistance program should benefit all stakeholders by promoting conservation and by assisting low-income consumers in reducing the energy burden so that they can become regularly paying customers, thereby reducing utility costs so that the rates of all consumers may be reduced.  (Warren Direct, Exh. 8, p. 6). 

Such a program should reduce the plight of low-income customers and not leave them in the same financial condition or worse off.  (Warren Direct, Exh. 8, p. 6). 

Regularly granting waivers for extenuating circumstances could mean that low-income customers would receive arrearage forgiveness without ever developing regular payment habits, which a stated Program goal.  (Tr. p. 145).

The theory or hypothesis underlying the Program may be seriously flawed, in that it assumes that if low-income customers’ arrearages are forgiven, those customers will have the ability to pay their future gas bills in full on a regular basis with no indication of a change in circumstances other than the reduced or eliminated unpaid old utility bills, when they have not been able to do so in the past.  (Imhoff Direct, Exh. 7, p. 4). 

Laclede’s proposal does not provide any means to assist participants with payment of current gas bills, although eligible customers must apply for assistance from available sources.  (Exh 13, H.3.c.i.).  

The Program would increase rates because Laclede proposes funding this program through a surcharge in the PGA/ACA process that is the equivalent of raising the customer charge by approximately $1.00 per month.  (Tr. p. 732).  

The Program is not designed to meet the needs of low-income customers, but is, instead, designed to assure improvement in the Company’s financial condition by improving cash flow and replacing income lost when the Commission denied Laclede’s request to extend its failed GSIP.  (Imhoff Direct, Exh. 7, Sch. 2; Tr. p. 134).

The Program is designed to replace that lost income by allowing Laclede to double charge its customers for bad debt expense and keep the resulting profits, by diverting pipeline discounts that would otherwise be passed on to all ratepayers and using the discounts to reduce bad debt expense already included in permanent rates.  (Rackers Direct, Exh. 12, pp. 3-4)

The Program also permits Laclede to delay write-offs to a subsequent period, because customers who would otherwise have been written off because they are unable to make the payment to come online under the Cold Weather Rule provisions (4 CSR 240-13.055(7)(c)), will have that payment.  By reactivating the Program participant, Laclede would also delay making any further write-offs on that account.  (Rackers Direct, Exh. 12, pp. 4-5).

At this time, a better approach would be to improve Laclede’s current low-income programs and to address the high cost of essential utility services.  This program does nothing to address the later.  Customers bills are not lowered (Tr. p. 56), but instead are increased (Tr. 56).  

Since the Program raises rates for all customers by $6 million, it is likely to disproportionately harm those customers who just barely manage to pay their bills, but have not yet fallen into an arrearage situation, so the parameters of the program need to be carefully defined and monitored.  (Warren Direct, Exh. 8, p. 6).  

Laclede’s rates currently include $7,250,000 for the recovery of bad debt (uncollectible) expense.  (Rackers Direct, Exh. 12, p. 5; Cassidy Direct, Exh. 11, p. 2)  The current Laclede rates also include $750,000 for the recovery of bad debts relating to the Emergency Cold Weather Rule.  (Id.)  The $6,000,000 that Laclede proposes to fund the Program with will be yet another source of funds for bad debts.  (Rackers Direct, Exh. 12, p. 5).

Laclede has never experienced a level of annual write-offs (bad debts) in the last ten fiscal years equal to the $14,000,000 that would be provided for bad debts by a combination of permanent rates and the Program.  (Cassidy Direct, Exh. 11, p. 5).

The Program could be used to forgive the same bad debt that Laclede already has an allowance for in its rate base.  (Rackers Direct, Exh. 12, p. 6).

No model adequately establishes the characteristics of a well-designed low-income assistance Program, so information about the participants and the effects of the Program must be gathered to permit Program evaluation.  The type of data that should be gathered includes 1) the number of participants; 2) the amount of arrearages that is attributable to low-income customers; 3)  how the Program affects payment habits of low-income customers; and 4)  whether the level of arrearages is reduced.  (Warren Direct, Exh. 8, p. 6).  

Laclede’s tariff as filed does not have a provision for comprehensive evaluation of the Program.  Although Laclede agreed at hearing to collect additional data, if available, that is only sufficient if Laclede actually makes efforts to collect the data.  The term “if available” must not be used as an excuse to avoid evaluation of the Program.  (Exh 13, p. H.f.).  

Laclede has not quantified the administrative costs of the Program; made no estimates of the success or failure, including the number of customers that would participate and the affect the Program would have on write-offs; and made no estimates regarding the benefits that Laclede would realize as a result of the Program.  (Rackers Direct, Exh. 12, pp. 7-8).

The program would raise $6 million by redirecting gas transportation discounts that currently flow to all customers (Tr. 207-08) and divert that surcharge to an escrow account.  (Tr. 272-73).  As arrearages are forgiven, funds would flow from the escrow account into Laclede’s accounts receivables.  (Tr. 272-73).


While this would undoubtedly benefit Laclede’s shareholders in several ways, it is much less certain that low-income customers would be able to take advantage of the program and it is almost certain that all customers would receive few or no benefits from this additional $6 million charge.  (Imhoff Direct, Exh 7, pp. 6-7).

Laclede would initially receive all the benefits from reduced uncollectibles as well as all the benefits from a reduction in the cost of disconnection and reconnection.  (Tr. 209-210).  These cost reductions would flow to customers, if at all, only in the next rate case.  (Tr.  210).  Laclede was completely unwilling to concede that there would ever be any rate reduction for customers as a result of this Program.  (Tr. 266).  

The ACA/PGA process has been held to be lawful because the types of costs that are included are limited in nature to the cost of obtaining the gas itself, and because the Commission through its audit and adjustment process considers all relevant factors.  

The PGA/ACA process may not include margin costs; in other words, the costs of doing business, such as labor or materials costs.  Bad debt expenses fall within the category of the costs of doing business.  (Cline Direct, Exh 2, p. 6).

This collection of funds through the ACA for bad debt is not good policy for the Commission to adopt.  PGA costs are limited to recovery of natural gas costs necessary to bring the commodity from the production areas to the Company’s city gate.  (Sommerer Direct, Exh. 10, p. 3).  City-gate delivered costs include the cost of the commodity itself, interstate pipeline transportation charges, and interstate storage charges, all of which are subject to a later prudence review.  (Sommerer Direct, Exh. 10, p. 3).  

Margin costs such as payroll, depreciation, customers service, bill collection and bad debt expenses are considered in the context of a general rate case and not subject to an adjustment process.  (Sommerer Direct, Exh. 10, p. 3).  Laclede’s Program proposes to include margin costs in the ACA/PGA process.  This is a policy that the Commission is prohibited from adopting even to assist low-income customers.  Including margin costs in the PGA/ACA process rate could be the downfall of this process.  (Sommerer Direct, Exh 10, p. 5).

Laclede describes this as a gas supply incentive plan.  Laclede could have filed this proposal as a straightforward replacement of its failed GSIP revenues but instead Laclede filed this as a social program that is designed to replace the lost GSIP revenues.  (Tr. 134).  Thus the funding level proposed does not correspond to the needs of the program, but to the needs of Laclede to replace lost revenues.  (Tr. 134).

The idea of an incentive plan is premised on the idea that all consumers bills will be reduced because the LDC will try harder to negotiate the best deals if it could share in the savings.

Under Laclede’s expired GSIP, however, there were no new savings or any savings at all for customers as a result of lower transportation costs.  Only Laclede benefited.  (HC Exh 18).  The discounts that Laclede has been able to achieve from FERC max rates have remained fairly steady for years so instead of lowering transportation costs as the GSIP experiment was intended to do, it merely increased costs for all customers.  (HC Exh 18).

The failed GSIP at least had a benchmark.  The proposed tariff has no benchmarks or targets for Laclede to achieve in order to be able to share in the savings.  (Sommerer Direct Exh. 10, p. 6).  In order for the Commission to approve this proposal for funding with GSIP savings, Laclede would need to actually file a proposed GSIP, otherwise the tariff simply places non-gas costs in the ACA/PGA.  (Sommerer Direct, Exh 10, p. 4).  Without a substitute filing, Laclede simply proposes to take from customers 30% of pipeline discounts without having to achieve any new benefits for its customers.  


Funding this program initially through an AAO has several benefits.  First, it would benefit all ratepayers because they will not pay for the Program that Laclede has designed until it can be shown that it is effective in reducing arrearages and changing the behavior of low-income customers.  (Imhoff Direct, Exh 7, p. 14).

It would benefit low-income ratepayers, because if the Program proves to be a detriment to Laclede’s most vulnerable customers, Laclede can end the Program promptly to avoid additional harm.  (Imhoff Direct, Exh. 7, pp.15-16).  Laclede could be granted an AAO to establish a limited Program and permit study of the results, so that the Program theory could be tested prior to Laclede’s next rate case to see if it is of value to both Laclede and its customers.  (Imhoff Direct, Exh 7, p. 14).


An AAO gives Laclede the incentive to determine the necessary level of costs needed to fund an ongoing program.  (Imhoff Direct, Exh. 7, p. 14).  The AAO approach will also give Laclede the incentive to 1) minimize actual costs since it must fund any incremental costs until its next rate case and 2) adequately document its costs with Program results in order ensure recovery of its costs.

Funding through an AAO allows the program to go forward so that the Commission may properly consider all relevant factors in the next rate case.  (Rackers Redirect, Exh. 21, items 6-8).  This permits the Commission to consider the costs as well as any offsetting savings to determine the amount to allow for the Program from ratepayers.  (Id.).

This approach avoids the problems of single-issue ratemaking, because to allow non-gas costs to be passed through the ACA/PGA process could cause the entire process once again to be questioned as improper single issue ratemaking.  (Sommerer Direct, Exh. 10, p. 4).

Preserving the Program costs through the AAO process and reviewing them for inclusion in rate base in a rate case also avoids the problem of endangering the ACA/PGA process by including non-gas costs.  (Sommerer Direct, Exh. 10, p. 4-5).

A working group could resolve this issue by determining whether a properly designed GSIP could be proposed for Laclede.  This will resolve the issue that the tariff is not an incentive plan and provide funds that may be used to support this program.


Conclusions of law

The Commission is an agency of limited jurisdiction and may only act in accord with its statutory mandate.  State ex rel. Kansas City Power & Light Co. v. Buzard, 350 Mo. 763, 168 S.W.2d 1044, 1046 (Banc 1943).

The Commission is prevented from engaging in single issue ratemaking as well as retroactive ratemaking.  State ex rel. Midwest Gas Users' Ass'n v. Public Serv. Com’n., 976 S.W.2d 470(Mo.App. W.D. 1998). 

The Commission is also required to consider all relevant factors when setting rates.  State ex rel. Val. Sewage Co. v. Public Serv. Com’n., 515 S.W.2d 845 (Mo.App. 1974).

The Commission has determined that it may not include non-gas costs in the ACA/PGA process for a number of reasons.  State ex rel. Midwest Gas Users' Ass'n v. Public Serv. Com’n., 976 S.W.2d 470(Mo.App. W.D. 1998) 

The PGA/ACA process has been determined to be lawful because it is limited to a specific type of cost – the cost of gas.  The Court has said that in determining to allow a PGA mechanism, the Commission is necessarily determining that “due to the unique nature of gas fuel costs, including the fact that natural gas is a natural resource, not a product which must be produced with labor or materials, the fuel cost component of the rate may be treated differently.  State ex rel. Midwest Gas Users’ Ass’n. v. Public Ser. Comm’n., 976 S.W.2d 470, 480(Mo.App. W.D. 1998).  In approving the PGA the Commisison created a mechanism that allows fuel costs to be passed along and fule cost reductions to be passed along in the amount incurred.  Id.  

Lalcede proposes to include bad debt recovery in this process.  Uncollectible expenses do not meet the criteria established by the Court as a separate discrete cost that may be considered outside a rate case.  Bad debt is a cost of doing business and is a margin cost, not a commodity cost and must be considered in the context of a rate case where all costs and reductions in costs may be considered.

Approval of the Program as proposed would constitute single issue ratemaking . State ex rel. Midwest Gas Users’ Ass’n. v. Public Ser. Comm’n., 976 S.W.2d 470, 480(Mo.App. W.D. 1998).  The Court has found gas supply incentive plans to be lawful only because the Commisison determines ahead of time a benchmark price for gas that is representative of the cost of gas over a year.  An actual cost adjustment is made periodically.  (Sommerer Direct, Exh. 10, p.3).  The Court found this process to be lawful only because the Commission has set targets for gas prices and determined ahead of time what it will consider to be prudent and what it will consider to be imprudent.  Id.  It is only these prior determinations that allow this process to be considered lawful.  Id.  


In its tariff Laclede has not proposed any benchmarks or included any information

that would permit the Commission to make these prior determinations so that the program could be funded with savings from an incentive plan.  This is a significant defect that prevents the commission from approving the funding mechanism proposed by Laclede in this tariff.  State ex rel. Midwest Gas Users’ Ass’n. v. Public Ser. Comm’n., 976 S.W.2d 470, 480(Mo.App. W.D. 1998).

Until the program benefits are demonstrated to exceed the costs of the Program, the program constitutes unlawful intra-class discrimination prohibited by statute.  Section 393.130.2 RSMo (2000)  At this time Laclede can only speculate that eventually customers might benefit from a reduction in Laclede’s bad debt costs and in reduction in the costs of disconnection and reconnection of service. 

Besides constituting an unlawful rebate, the Program as proposed is a forced charitable contribution.  While there may be some factual differences, the law is the same as the MGE case in which the Commission determined that it could not lawfully take money from all ratepayers and uses the money to benefit a specific group of customers – low-income.  In Case No. GE-2001-393, the Commission determined that granting MGE’s emotional appeal to divert pipeline refunds from all customers to a few customers would amount to a forced charitable contribution to ratepayers.  (Report and Order at 10).

The tariff as filed must be rejected because of the serious deficiencies that make it unlawful.
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