BEFORE THE PUBLIC SERVICE COMMISSION

                           OF THE STATE OF MISSOURI

In the Matter of BPS Telephone

)

Company’s Election to be Regulated

)

under Price Cap Regulation as Provided
)
Case No. IO-2003-0012

in Section 392.245, RSMo 2000.

)

POSITIONS OF THE OFFICE OF THE PUBLIC COUNSEL

IS MSDT PROVIDING BASIC LOCAL TELECOMMUNICATIONS SERVICE IN BPS SERVICE AREA?


OPC:  No. As set out in Public Counsel witness Meisenheimer's testimony, MSDT as a prepaid provider does not provide the following services that are defined as local basic service. (b) assistance programs such as lifeline and linkup services  (d) access to basic local operator services  (e) access to basic local directory assistance   (g) equal access to IXCs consistent with rule and regulations of the FCC  (Meisenheimer Direct, p. 12-13) 

WOULD THE TYPE OR LEVEL OF COMPETITION THAT MSDT PROVIDES BPS BE A RELEVANT CONSIDERATION IN DETERMING WHETHER BPS IS SUBJECT TO PRICE CAP REGULATION?

OPC:
Yes.  It would be absurd for the General Assembly to use the presence of an alternative local exchange telecommunications company certified and providing services in the ILECs exchanges as a price cap election trigger if the ALEC does not compete with the ILEC for customers.  Competition is the essential reason for permitting price cap regulation as an alternative form of regulation from rate of return regulation.  The provisions of the interconnection agreement amount to a pact not to compete and therefore MSDT cannot reasonably be said to be offering competitive services to BPS.MSDT as a prepaid company does not provide basic local service to compete with BPS even absent the interconnection agreement.

DOES BPS TELEPHONE COMPANY QUALIFY FOR PRICE CAP REGULATION UNDER SECTION 392.245, RSMo 2000?

OPC:
No.  Allowing BPS to elect price cap regulation under the facts here would be inconsistent and contrary to the clear intent and purpose of Section 392.245, RSMo and Chapter 392.  MSDT does not offer the local basic telecommunications services defined by Section 386.020 (4) (b) lifeline and linkup assistance programs  (d) access to basic local operator services  (e) access to basic local directory assistance and (g) equal access to toll providers consistent with FCC rules and regulations.  Also, MSDT and BPS have entered into a non compete pact as part of their interconnection agreement that provides that MSDT shall not target BPS's current customers or new customers in BPS service area and agrees to limit itself to past customers who have been disconnected for non payment of BPS service charges.  To allow price cap regulation election under these circumstances contrary to intent and purpose of the law to have competition provide a substitute for regulation and to provide just and reasonable prices for services and is contrary to the public interest.  Section 392.245, RSMo must be construed in conjunction with the provisions of Section 392.185 (4) ensure that customers pay only reasonable charges for telecommunications services  (6) allow full and fair competition to function as a substitute for regulation when consistent with the protection of the ratepayers and otherwise consistent with the public interest.







Respectfully submitted,







OFFICE OF THE PUBLIC COUNSEL







/s/ Michael F. Dandino






     BY:________________________







Michael F. Dandino (24590)







Senior Public Counsel







P.O. Box 7800







Jefferson City, MO 65102







(573) 751-4857







(573)  751-5559







Fax (573) 751-5562

email: mdandino@ded.state.mo.us
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was mailed or hand delivered this 24th day of January 2003 to the following attorneys of record:

Cliff Snodgrass




W R England III
Senior Counsel




Sondra B Morgan




Missouri Public Service Commission


Brydon Swearengen & England PC

P. O. Box 360





312 East Capitol Avenue

Jefferson City, MO  65102



PO Box 456








Jefferson City MO  65101-0456








smorgan@brydonlaw.com
/s/ Michael F. Dandino
________________________________

2
2

