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INTRODUCTION

        The Staff of the Missouri Public Service Commission (Staff) submits this Reply Brief in response to the Initial Briefs filed by the parties on October 8, 2004.  For purposes of brevity, BPS Telephone Company will be referred to as BPS or the Company, the Office of Public Counsel will be called OPC, Missouri State Discount Telephone will be referred to as MSDT or State Discount, and the Missouri Public Service Commission will be called the Commission.  Bolding, indented, italicized writing and underlining are utilized for accentuation and emphasis of key points.  All references to statutes will be based upon RSMo 2000. All references to the ALLTEL Case, Commission Case No. IO-2002-1083, will refer to the Commission’s Second Report and Order issued on October 5, 2004.

ARGUMENT

      The Staff believes that its Initial Brief in IO-2004-0597 anticipated and responded to all relevant argument contained within the Company’s Initial Brief, in light of the Commission’s decision in the ALLTEL case above. 

However, BPS has added a new wrinkle to its position, and it makes a denial of constitutional rights argument at Point V, page 21 of its Brief. The Company contends the Commission must use the same analysis it used in deciding the price cap status of the large incumbent telephone companies, because “to reach a different result using the same statutory language would be a violation of BPS’s equal protection rights under both the Fourteenth Amendment to the United States Constitution and Mo. Const. Art. I, Section 2.” 

         BPS fails to mention that they used that same argument without success in their judicial review of the Commission’s decision in IO-2003-0012, the Company’s first unsuccessful attempt to acquire price cap regulatory status.  In Case No.04CV323251 the Circuit Court of Cole County affirmed the Commission’s decision in connection with BPS’s failed first attempt to acquire price cap status.  BPS is a small ILEC, and despite the Company’s constitutional argument to the contrary during argument before the Court, no constitutional infringements relating to equal protection whatsoever were found to exist by the Cole County Circuit Court.  The only difference in this case versus IO-2003-0012, is the removal of the anti-competitive language in the Resale Agreement between BPS and MSDT.  

In ALLTEL, another case involving a small ILEC, the Commission considered a scenario that mirrors the facts in this case, and in particular, ALLTEL involved a Resale Agreement without anti-competitive language.  In denying the price cap election of ALLTEL, a majority of the Commission concluded:

“…the legislature stated that Chapter 392 “shall be construed” so that “full and fair competition…[may] substitute for regulation when consistent with the protection of the ratepayers and otherwise consistent with the public interest” (citing Section 392.185(6)). The types of services that MSDT and Universal provide are not what the legislature intended as basic local services necessary to invoke a lesser degree of regulation for small incumbent local carriers…” (ALLTEL, page 16).

            Mentioning the Commission’s decision above is relevant because the law is well-settled that, in terms of equal protection, discrimination is arbitrary and unconstitutional, only if the classification rests upon a ground wholly irrelevant to the achievement of the legislative objective. Gem Stores, Inc. v. O’Brien, 374 S.W.2d 109 (Mo. banc 1963) and Fisher v. State Hwy Comm’n of Mo., 948 S.W.2d 607, 610 (Mo. banc 1997).

Section 392.185 states that the provisions of Chapter 392 shall be construed, among other things, “to allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest” (392.185(6)). Clearly under this statute, the articulated legislative objective is to use the force and value of competition as a substitute for regulation in granting price cap status.  The Commission’s decision in ALLTEL clearly followed that legislative objective, because it required that sufficient competition exist to justify a lesser degree of regulation in the form of price cap status.  In ALLTEL, a majority of the Commission concluded that:

When taken in the context of the entire Chapter 392, competition is a necessary element for the change in regulation to a lesser degree of oversight. (ALLTEL p.13)                           

         In short, the Staff submits that the Commission should follow its rationale in ALLTEL in this case and that no violation of equal protection would occur because the decision would be rationally related to the legislative objective of allowing competition to substitute for regulation in terms of the validity of a price cap election.


Additionally, in terms of a comparison between a large incumbent carrier, such as Southwestern Bell, versus a small incumbent carrier, such as BPS, the Commission in ALLTEL recognized significant factual distinctions.  Specifically, a majority of the Commission noted:

… a distinction on the facts can be made between the current case [ALLTEL] and the large ILEC cases.  The facts of the Southwestern Bell case may be distinguished because the alternative carrier in that case was providing different basic local services, including equal access to interexchange services…The other large ILEC cases that the Commission has determined can also be distinguished.  In the Sprint price cap case, the alternative carrier was a facilities-based provider   [citing In the Matter of the Petition of Sprint Missouri, Inc. Regarding Price-cap regulation under RSMo Section 392.245 (1996), Case No. TO-99-294].  In the only other large ILEC price cap case, no party alleged that the alternative carrier was not providing service [citing In the Matter of the Petition of GTE Midwest Inc. Regarding Price-cap regulation Under RSMo Section 392.245 (1996), Case No. TO-99-294. ( See ALLTEL, pgs. 14-15)

The equal protection clause of the Fourteenth Amendment does not prohibit classification, and it is enough if all in the same class are included and treated alike.  Hammett v Kansas City, 173 S.W.2d 70, 72 (Mo. Sup. Ct. 1943).   On a multi-layered basis, BPS’s equal protection argument lacks merit.  Initially, since the facts upon which the large ILEC case were decided differ from the facts in the ALLTEL small ILEC case, the decisions relating to small ILEC cases are not comparable for analysis purposes.  

Secondly, price cap election in a small ILEC’s territory is not treated the same as a price cap election in a large ILEC’s territory. The statutes create an additional test for eligibility for price cap treatment for small companies beyond that in Section 392.245. Specifically, under Section 392.451(1) an applicant for a certificate to offer basic local telecommunications services in a small ILEC’s territory must provide all telecommunication services which the commission has determined are essential for purposes of qualifying for state universal fund support. 
               The Commission majority in ALLTEL recognized this statutory distinction connected with essential services and concluded, in part, as follows:

The orders granting the certificates to MSDT and Universal noted those commitments, and thus MSDT and Universal are required by the terms of their certificates to provide all the essential services as set out in the Commission’s rules…When it granted certificates to MSDT and Universal the Commission was aware that this grant might allow the small ILECs to invoke the price cap election statute.  It is for this reason that the Commission demanded that the ALEC offer all of the “essential telecommunications services” as defined by the rule.  (ALLTEL p. 10)

          Therefore based upon the above, the Staff contends that large ILECs are not in the same legislative “class” as small ILECs in terms of the price cap process, and an equal protection comparison between the two is inappropriate.

          Although the Staff believes its Initial Brief is adequate to respond to the relevant points raised by the Company, in an abundance of caution, the Staff will briefly respond to the other points raised by BPS in its Brief.
           Points One in the Company’s Brief--- BPS  met the statutory requirements to be price cap regulated, and a small ILEC is not required to show that the alternative provider is providing competition.

          MSDT is not “providing” basic local telecommunications service in a manner intended by the legislature, because it is not providing essential local services as required by Section 392.451(1).  This statute governs when an applicant obtains a certificate of authority to provide basic local service in a small ILEC’s territory.  Commission Rule 4 CSR 240-31.100(5) defines what constitutes essential local services.  BPS does not provide access to basic local operator services and access to basic local directory assistance (Tr. 43, lines 20-25, Tr. 44, lines 1-8).  These services are part of essential local services via 4 CSR 240-31.100(5)(C)(D).  BPS’s own expert witness conceded that all services listed in the essential services rule are mandatory (Tr. 90, lines 10-25, Tr. 91, lines 1-5).   

          In terms of the competition ingredient, in ALLTEL a Commission majority found that: 

The legislature did not intend the presence of a provider of only a few basic local services to trigger price cap regulation.  When taken in the context of the entire Chapter 392, competition is a necessary element for the change in regulation to a lesser degree of oversight. (ALLTEL p. 13)
It is undisputed that in this case MSDT’s customers cannot make directory assistance calls (Tr. 43, lines 20-25), they could not utilize operator completed calls (Tr. 44, lines 1-2), they could not make 900 calls (Tr. 44, lines 3-4), they could not make direct dialed calls (Tr. 44, lines 5-6) and all third party calls were blocked  (Tr. 44, lines 7-8).  Importantly, BPS admitted that all of the services that are not provided by MSDT are provided by BPS unless they are blocked at the request of the customer (Tr. 44, lines 9-12).  

              In relation to price for service, the Commission found in IO-2003-0012, at page 7, that the current price for service from MSDT is $50.00 per month and for similar services from BPS the charge is approximately $20.00 per month.  Staff’s testimony was that a residential customer of BPS’s Steele Exchange is charged a monthly rate of $7.00 per month by BPS.  In contrast, according to Staff, the customer of MSDT in the Steele Exchange pays a monthly rate of $50.00, a rate over 7 times greater than a superior service offered by BPS (Voight Direct, page 4, lines 19-22). It is abundantly clear that in terms of both service offerings and cost, MSDT does not represent a competitive force of any sort in BPS’s territory.    

            Points Two and Three in BPS’s Brief---MSDT is providing basic local telecommunications service as defined in Section 386.020(4).  It is not necessary for the Commission to determine if the service provided by BPS constitutes “competition” and other points related to Commission rules.

            In ALLTELL, at page 12, the Commission majority countered the initial assertion above  by concluding that using the definitional statute alone would result in an “illogical result defeating the purpose of the legislature,” citing State ex rel. Maryland Heights Fire Protection Dist. v. Campbell, 736 S.W.2d 383, 386-387 (Mo. banc 1987).  The majority concluded that Chapter 392 should be construed with certain principles in mind (citing Section 392.185).  The Commission majority concluded that the provisions of Section 392.185 were mandatory and that one public policy to be implemented through construction of Chapter 392 is to “allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.” (ALLTEL pgs.12-13)

            As mentioned earlier, the Commission majority rejected the idea of using only the statutory definition of basic local services on the rationale that “the legislature did not intend the presence of a provider of only a few basic services to trigger price-cap regulation,” and that “in the context of the principles set out by the legislature and the entire deregulation scheme put forth in Chapter 392 to implement the Federal Telecommunications Act of 1996.  It is clear from the statutes that the legislature intended to promote competition while maintaining protection for the ratepayers by allowing competition to substitute for regulation.” ALLTEL, p. 13. 

             Regarding the BPS attack on Commission rules generally found at pages 6 through 14 of BPS’s Brief, the Staff acknowledges the assertion by BPS at page 9 of its Brief that Commission Rules such as 4 CSR 240-32.020(4) and (5) and others refer to the statutory definition of basic local service at §386.020(4).  However, Staff argues that the rules reference to a statutory definition doesn’t mean that the Commission is bound to accept the narrow interpretation of that statute offered by BPS.  The Commission has agreed with that contention because Section 386.020(4) has been interpreted in conjunction with the mandatory provisions of Section 392.185 as summarized at page 12 in ALLTEL.  

 BPS argues at page 9 of its Brief that the Commission’s Modernization Rule (4 CSR 240-32-100) is inconsistent with the statute and therefore must not apply.  Once again BPS fails to recognize that if the statute is interpreted the way BPS contends, it could result in nonsensical factual scenarios, such as offering only standard intercept service in its basic local telecommunications service.  If this were the case, as Mr. Voight put it:

…basically you would end up giving someone a dial tone and presumably a local calling scope, but the only one of these you provide is standard intercept service and it doesn’t make sense to me…I think you would pick up your phone and get nothing.  And when people called you, they would get a recording.” (Tr. 210, lines 1-25).

Also, the Staff argues if the definition statute is construed in a manner that promotes competition in conjunction with Section 392.185 (6) more services, rather than less, would necessarily have to be offered to truly “compete” with an incumbent local exchange carrier’s service offerings.  BPS admits that people normally don’t pay more for something that contains less (Tr. 45, lines 20-24).

This case graphically illustrates that the limited services offered by MSDT versus those offered by BPS results in a clearly non-competitive market situation.  In other words, the competition related argument is, if the statutory definition is narrowly interpreted to allow the offering of only one specified service feature to satisfy the requirement of providing basic local service, the competitive purposes of the telecommunication statutes would be defeated by permitting a service offering by an alternative carrier that in no way competes with the incumbent carrier’s “full line offering” of basic local telecommunications service.  

Therefore, in Staff’s view, since the majority of the Commission in ALLTEL views the “true” intent of the legislature as expressed in §392.185 as being one of promoting competitive telecommunications services and allowing competition to function as a substitute for regulation, the Commission should not decide that the providing of one feature specified in the definition statute constitutes providing basic local service.  In terms of the real world marketplace, such an interpretation would constitute a set back to both the purpose and competitive spirit of Section 392.185 of the Missouri statutes.

BPS argues at page 10 of its Brief, that since Commission Rule 4 CSR 240-32.100 mentions both basic local and interexchange service in its terms, the rule cannot be viewed as defining basic local service alone.  Staff contends that this modernization rule is self-explanatory.  The rule simply says at subsection 2 that specified technologies and service features shall constitute the minimum elements necessary for basic local and interexchange telecommunication service.   In addition, the purpose section of the rule says that it prescribes the minimum technologies and service features constituting basic local and interexchange telecommunications service as provided by basic local telecommunications companies.

Lastly, the allegation by BPS at page 11 of its Brief that the modernization rule does not further define basic local service is inaccurate, because at the very least this rule specifies that basic local service is required to include equal access and pre-subscription among interexchange telecommunication companies, or “one plus” long distance dialing.  It is undisputed that MSDT does not offer this service (Tr. 107, at lines 19-22).

At page 13 of its Brief, BPS makes reference to the lack of a previous Staff investigation regarding compliance with the modernization rule in connection with other price cap cases involving large local ILECS.  This assertion is without significance because Staff’s witness testified under oath during the hearing that the modernization rule was not at issue in those cases (Tr. 147, lines 5-17, and Tr. 155, lines 7-18).

Again at page 13 of their Brief, the Company attacks Staff’s testimony on the basis that Staff could not confirm that compliance with the modernization rule by MSDT would constitute provisioning of basic local service contending that the Staff’s concept of basic local service was a “moving target.”  This line of attack fails because the testimony criticized by BPS was consistent with Staff’s position that providing basic service in a small ILEC’s territory requires the provisioning of essential local services which exceed the requirements of the modernization rule (Tr. 226, lines 15-25, Tr. 226, line 1, and Voight Direct, Ex. 3, pages 13-15). In addition, Staff’s witness testified that at a minimum, compliance with the modernization rule was necessary to be regarded as providing basic local service (Tr. 184, lines 16-20).   

BPS contends in footnote 8, page 13 of its Brief, that MSDT’s customers have impliedly agreed to the lack of equal access to interexchange carriers (or the absence of one plus dialing) by subscribing to its service plan.  Staff submits that this assertion is irrelevant.  What the customers of MSDT have or have not agreed to is not related to the core issue presented by this case, which is, whether or not MSDT is providing basic local service in the service area of BPS.  

BPS, at pages 13 and 14 of its Brief, was critical of Staff’s position regarding prepaid resellers and Staff’s approval of their certificates to provide basic local service.  The Company’s argument appears to be if the Staff doesn’t object to the granting of the certificate to provide basic local service to prepaid resellers, then Staff should not contest price cap applications involving whether these resellers are, in fact, providing basic local service.  This is criticism without consequence once again, because Staff’s witness, William Voight testified that “lesser” local exchange service has been provided under “greater” certifications to provide basic local exchange service for years, and that it’s not unusual or unlawful for a holder of a certificate to provide basic local service to choose to provide a lesser local exchange service (Voight Direct, Ex. 3, pages 10-13).  

In sum, the Staff’s response to this attack is that just because an entity has been approved by the Staff and certificated by the Commission to provide basic local service, does not mean that the entity is, in fact, providing this service for price cap election purposes.  Thus, a Staff challenge related to the type of telecommunications service actually being provided is not inappropriate.  

On the issue of whether competition is a relevant inquiry in connection with the validity of a price cap election, the Company primarily hangs its hat on the Commission’s decision in the Southwestern Bell Price Cap Case, TO-97-397 (SWBT Case), 6 Mo. PSC 3d 493 (1997). The Commission decided in that case if the “legislature had intended the conversion to price cap regulation to be contingent on the existence of “effective competition” it could have included such language in Section 392.245.2, as it did in Section 392.245.5,” see 6 Mo. PSC 503.  

Staff is not contending in this case that “effective competition” must exist before a valid price cap election can take place.  Staff argues only that some form of competition is reasonably implied from the overall nature and purpose of Chapter 392 before a valid price cap election can occur (Voight Rebuttal, Ex. 4, page 2, lines 10-12, Voight Direct, Ex. 3, page 18, lines 9-12 and see the Tr. 170, lines 1-10)

In addition, Staff argues that it is reasonable for the Commission to conclude that “competition” is a legitimate factor in deciding whether a price cap election is valid or not.  Basically, the Staff contends that the legislative purpose section of Chapter 392, specifically §392.185(5)(6), can be used by the Commission to reasonably construe the price cap election provisions to require the existence of “competition,” as opposed to effective competition. Staff contends that construction of the price cap election statute in this manner implements several of the legislative purposes behind the telecommunications statutes, not the least of which, is to allow full and fair competition to function as a substitute for regulation.  It goes without saying that a majority of the Commission agreed, and adopted this argument in the ALLTEL decision.  In addition, the majority in ALLTEL distinguished the facts in the SWBT and other large ILEC cases at pages 14 and 15 of the Report and Order from the small ILEC facts in ALLTEL.

While counsel for the Staff filed a Brief in the SWBT Case, supra, indicating that “real, substantial or effective competition” was not required for a price cap election (Ex. 14, pages 4-5), Staff’s witness in the BPS case indicated during cross examination, that this earlier brief was not inconsistent with Staff’s current position that does not require substantial or effective competition (Tr. 173, lines 23-25, and Tr. 174, lines 1-5).  Mr. Voight testified further that he was troubled by the term “real” competition penned in the earlier brief, and indicated he didn’t really know what “real” meant in the context of competition (Tr. 174, lines 6-7).  During further inquiry by BPS, Mr. Voight testified that Staff’s counsel in the SWBT case simply misspoke if “real competition” was synonymous with “any competition” (Tr. 174, lines 22-25, and Tr. 175, lines 1-12).  Therefore, as can be seen in Mr. Voight’s testimony, Staff’s earlier position in the SWBT Case may not be as inconsistent as BPS would suggest in its Brief.

Alternatively, even if Staff could be viewed as changing its position on the competition issue, so be it.  There is nothing to say that opinions cannot change over time.  BPS’s expert admitted that the Commission could change its mind regarding issues over the course of time (Tr. 99, lines 20-25, and Tr. 100, lines 1-4).

In fact, a finding by the Circuit Court of Cole County in an appeal of the SWBT Case by OPC, supported rather than negated Staff and OPC’s contentions that the price cap statute envisions competition.  The Court specifically said:

“There is doubt that the competition envisioned by Section 392,245 will be met by the competition provided by a single reseller of telecommunications services, although Section 392.245.2 does not specify that any designated level of competition be obtained before price cap regulation is applied,” see page 6 of Appendix A, attached to the Amended Staff Response to BPS Suggestions in Opposition to Staff Motion To File An Excessive Earnings Complaint, Commission Case No. TC-2002-1076, and also see State ex rel. Public Counsel vs. Public Service Commission of the State of Missouri, Case Nos. CV19‑-1795CC and CV197-1810CC, Revised Findings of Fact and Conclusions of Law and Judgment, August 6, 1998.

Lastly, at page 18 of its Brief, BPS argues that if competition is deemed to be a factor in price cap election situations, competition from wireless carriers should be considered. This position appears irrelevant in the context of this case because BPS’s expert witness conceded during cross-examination that the statutes as written do not contemplate competition from wireless carriers (Tr. 100, lines 9-25 and Tr. 101, lines 1-6).  If BPS believes this form of competition could rightfully be considered, a statutory change would first have to occur.

Point 4 BPS argues that since it has removed the “non-compete” language from the Resale Agreement with MSDT it is now qualified for price cap regulatory status.

To begin this argument, BPS misquotes the Commission’s decision in IO-2003-0012 when it says the Commission stated “BPS has shown all the required elements of Section 392.245.2.” Significantly, the correct and complete quotation from IO-2003-0012 reads like this:

Thus, BPS has shown all the required elements of Section 392.245.2 except that MSDT is providing basic local telecommunications service in competition with BPS.

A unanimous Commission also found in IO-2003-0012 that:

The Commission concludes that MSDT is not providing basic local telecommunications services in a manner that would allow BPS to elect price cap status.

The Commission’s language cited by BPS above, upon closer examination, is nothing like the shortened version BPS portrays it to be.   

             For all the reasons mentioned in pages 12 through 14 of the Staff’s Initial Brief, it is abundantly clear that MSDT is still not providing basic local telecommunications service in competition with BPS.  BPS acknowledges in the Stipulation of facts submitted in this case, that to its knowledge, none of its customers, other than those disconnected for nonpayment, have migrated to MSDT as a result of the removal of the objectionable language.  In addition, the company, admitted, to the best of its knowledge, since the alteration of the language in the Resale Agreement there has been no material change in MSDT’s advertising of telecommunications service in the BPS service area.  The Staff submits that these admissions establish that there has been no change in the level of competition between MSDT and BPS.   In addition, the Staff would re-iterate the majority holding in ALLTEL to sum up the Staff’s position regarding the invalidity of BPS’s price cap election in this case.   The majority found that:

The Commission concludes that to allow ALLTEL to elect price cap status under these circumstances, where prepaid providers offer such minimal services at such a high cost, “would lead to an illogical result defeating the purpose of the legislature” (citing State ex rel. Maryland Heights Fire Protection Dist. v. Campbell, 736 S.W.2d 383, 386 (Mo banc 1987) and would not be “consistent with the public interest.” (citing Section 392.185 (6), RSMo).  The Commission concludes that MSDT and Universal are not providing basic local telecommunications services in a manner that would allow ALLTEL to elect price cap status. (ALLTEL, pgs. 15-16)

CONCLUSION

For all the reasons expressed in both the Staff’s Initial and Reply Brief, the Staff respectfully requests that the Commission find that the price cap election by BPS Telephone Company is invalid because MSDT is not providing basic local telecommunications in a manner intended by the legislature to allow price cap regulatory status.
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