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)

VEOLIA ENERGY KANSAS CITY’S RESPONSE TO

MOTION TO COMPEL RESPONSES TO DATA REQUEST

AND MOTION FOR PROTECTIVE ORDER

PURSUANT TO 4 CSR 240-2.135(2)(C) AND (5)


Comes now Veolia Energy Kansas City (“Veolia”) for its response to Kansas City Power & Light Company’s (“KCP&L”) Motion to Compel, and in support of its motion for a protective order pursuant to 4 CSR 240-2.135(2)(C) and (5), states as follows:

Background

1. Veolia owns and operates a district steam system located in the central business district of Kansas City, Missouri.  See Daniel Dennis Direct Testimony (“Dennis Direct”) at p. 8, ll. 17-18.  In addition to this business, which is the subject of this case, an unregulated affiliate of Veolia, Veolia Energy Missouri, Inc. (“Veolia-Missouri”). utilizes the steam produced by Veolia in the operation of a chilling service in downtown Kansas City.  Veolia also makes non-tariff sales to two large industrial customers located in the Kansas City area.  Id. at p 9, ll. 9-12 and 14-16.

2. KCP&L is an electric utility and a public utility subject to Commission jurisdiction.  See In the Matter of the Application of Kansas City Power & Light Company, File No. ER-2010-0355, Report and Order at p. 12.  Veolia’s service area lies completely within KCP&L’s service territory.  Dennis Direct at p. 10, ll. 10-11.

3. KCP&L has requested copies of all data requests to and responses submitted by Veolia in this case.  This includes Veolia’s responses to over 100 data requests issued by the Commission Staff.  Many of these responses contain highly confidential information concerning Veolia’s business operations, including detailed information regarding Veolia’s sales, expenses, detailed investment information, customers, income tax returns and employees.  The responses relate not only to Veolia’s regulated steam sales, but also to Veolia’s nontariff steam sales and the unregulated operations of Veolia-Missouri and its sales of chilling service as well as detailed financial information of Veolia’s corporate affiliates. 

4. This case presents an unusual situation.  Typically, regulated utilities have the exclusive right to serve a particular geographic area and have no or limited competitors and have opportunities to serve new customers over a vast service territory.  Here, however, the area served by Veolia in its regulated steam heating service is entirely within KCP&L’s service territory and contained within a limited geographic area.  The customers who purchase regulated and unregulated steam service from Veolia and unregulated chilling service from Veolia-Missouri to heat and cool their buildings could instead install electric powered boilers and chillers and purchase electricity from KCP&L for their heating and cooling needs.

5. As these facts demonstrate, KCP&L and Veolia compete for business from the same customers.  But the competition is not an even one.  Veolia serves just 54 customers within a small area of KCP&L’s extensive service territory.  See Dennis Direct at p. 9, l. 4.  Given the nature of the services it provides, Veolia could not possibly garner a significant percentage of KCP&L’s current business.  The converse is not true.  KCP&L is capable of serving all of Veolia’s customers and could conceivably completely undermine Veolia’s business.  Indeed, KCP&L once owned the steam generating and distribution system now owned by Veolia.  KCP&L presented a proposal to the Commission for closing the business and converting all of the steam customers to electric service.  The Commission rejected this proposal which resulted in the sale of the steam system to another company and ultimately to Veolia.  Further, KCP&L recently convinced the Federal Office Building in downtown Kansas City to convert from steam service to electric boilers.  Sole do to equipment issues, Veolia is fortunate that it was in a position to initially serve this customer on an emergency basis and regain this large commercial customer.  This is an atypical situation.  Once converted to all-electric service, a customer does not return to steam service. 
6. Although the Commission has allowed KCP&L to intervene in this case, the Commission should not allow KCP&L to use its participation to obtain information that would give KCP&L a competitive advantage against Veolia and Veolia-Missouri.  Veolia has made every effort to fully and completely respond to the discovery questions submitted by the Commission Staff, even when the Company believed that such requests were overbroad or unlikely to lead to the production of admissible evidence, among other bases for objection.  Moreover, much of the information relates to business operations that are not regulated by the Commission and therefore are not at issue in this case.  There is no basis for allowing KCP&L to have access to this information, particularly in light of the grave competitive harm this disclosure could cause to Veolia and its Veolia Missouri.

The Information Should be Protected from Disclosure Under 4 CSR 240-2.135(5)

7. The Commission’s procedural rules recognize that there may be situations in which the usual protections for highly confidential information are inadequate.  4 CSR 240-2.135(5) provides that:

(5) If any party believes that information must be protected from disclosure more rigorously than would be provided by a highly confidential designation, it may file a motion explaining what information must be protected, the harm to the disclosing entity or to the public that might result from disclosure of the information, and an explanation of how the information may be disclosed to the parties that require the information while protecting the interests of the disclosing entity and the public.

8. In a typical case before the Commission, where the utility has no or limited competitors in its service territory, it may be appropriate for all counsel of record to have full access to the utility’s highly confidential business information as permitted by 4 CSR 240-2.135(4).  However, the present case is not typical.  KCP&L is Veolia’s business competitor and is in a position to completely undermine Veolia’s business.  Moreover, counsel of record in this case include KCP&L’s in-house corporate counsel, Roger Steiner.  As KCP&L’s in-house corporate counsel, Mr. Steiner is involved in KCP&L’s day-to-day business operations including decisions which could impact Veolia’s customers and their choice of Veolia’s services versus KCP&L’s. In addition, KCP&L has retained Mr. Chris Giles as an outside consultant in this case.  Mr. Giles is a former executive of KCP&L and has close ties to the company.  See Chris Giles Direct Testimony in Case No. ER-2010-0355 at pp. 1-2.  Because of the key roles these individuals play in KCP&L’s competitive decision making and corporate strategy, there is serious risk that information provided to KCP&L through them could be used to gain an unfair advantage in marketing to Veolia’s customers or recruiting Veolia employees, either directly by the disclosure to them or indirectly through disclosure by them (including through general advice) to other employees of KCP&L.  For this reason, it is clear that Veolia’s information must be “protected from disclosure more rigorously than would be provided by a highly confidential designation” to protect Veolia from the irreparable harm that could result from allowing KCP&L to access to Veolia’s highly confidential business information.

The Information Should be Protected from Disclosure under

Missouri Rule of Civil Procedure 56.01(c)

9. The Commission rule also states that:

This rule does not require the disclosure of any information that would be protected from disclosure by any privilege, rule of the commission, or the Missouri Rules of Civil Procedure.

4 CSR 240-2.135(2)(C) (emphasis added).  Missouri Rule of Civil Procedure 56.01(c) provides protection for parties from the disclosure of information that comprises “a trade secret or other confidential research, development, or commercial information.”  Under this rule, “upon motion by a party” and “for good cause shown” the Commission may order that such information may “not be disclosed or be disclosed only in a designated way.”

10. The Missouri Court of Appeals explained the application of this rule in a case involving business competitors.  See State ex rel. Blue Cross and Blue Shield of Missouri v. Anderson, 897 S.W.2d 167 (Mo. App. 1995).  The court noted that since “this rule is identical to Rule 26(c), Fed.R.Civ.P., and apparently came from it, federal law, in interpreting its rule, is strong, persuasive authority as to the meaning of the Missouri rule.”  Id. at 170, citing Butler v. Hurlbut, 826 S.W.2d 90, 94 (Mo. App. 1992).  Under Missouri and federal interpretations of these rules, the courts have established the following criteria for determining whether a rule is a “trade secret”:

(1) the extent to which the information is known outside of the business; (2) the extent to which the information is known to those involved in the business; (3) the extent of the measures taken to guard the secrecy of the information; [and] (4) the value of the information to the business and its competitors.

Id. citing Cuno Inc. v. Pall Corp., 117 F.R.D. 506, 508 (E.D.N.Y. 1987).

11. The information sought by KCP&L in this case meets these criteria.  The data request responses include detailed information about customers, customer purchases, expenses, fuel supply contracts, employees, employee salaries, unregulated affiliate data and other sensitive information.  This information is not available to the public and is kept confidential by Veolia.  For these reasons, there should be no dispute that the record in this case establishes that the information sought by KCP&L comprises “trade secrets” within the meaning of Rule 56.01(c).

12. The potential harm to Veolia in disclosing this information to KCP&L, and particularly to KCP&L’s in-house attorney and outside consultant, is also evident.  As the court explained in Blue Cross, “Courts have presumed that disclosure to a competitor is more harmful than disclosure to a non-competitor.”  897 S.W.2d at 170, citing R&D Business Systems v. Xerox Corp., 152 F.R.D. 195, 197 (D. Col. 1993).  Under these circumstances, based on the analysis applied by the courts in connection with Rule 56.01 and the Federal Rules of Civil Procedure, the burden is upon the party seeking discovery of the confidential information to demonstrate “that the documents are relevant and that it has a specific need for the documents to prepare for trial.”  Id.

13. KCP&L must therefore establish that each and every document sought is relevant and necessary for trial preparation.  If it cannot do so, then this Commission should deny KCP&L’s motion to compel, and sustain Veolia’s motion for an order of protection from the disclosure of the documents.  See Blue Cross at 171.
14. With respect to discovery requests involving trade secrets, the courts have recognized that there is a risk that both outside counsel and in-house counsel may inadvertently disclose sensitive material in a manner that could result in harm to the disclosing party.  See Brown Bag Software v. Symantec, 960 F.2d 1465, 1469-1472 (9th Cir. 1992).  Accordingly, it is appropriate for the court to evaluate the risk of inadvertent disclosure, and “examine the factual circumstances of any counsel’s relationship to the party demanding access.”  Id. at 1470.  A “crucial factor” that a court should consider in this context is whether the individual who will have access to the information is involved in “competitive decisionmaking” that is, advising on decisions about pricing or design “made in light of similar or corresponding information about a competitor.”  Id.  As the court explained in the Brown Bag case, while in-house counsel may be of the highest integrity, the court should nonetheless consider whether “counsel could lock-up trade secrets in his mind, safe from inadvertent disclosure to his employer once he had read the documents.”  Id.  Obviously, this type of mental “compartmentalization” is simply not humanly possible.  See Life Technologies Corp. v. Ebioscience Inc., 2011 WL 1597441 (U.S. Dist. Ct., S.D. Cal., 2011) and cases cited therein at p. 3.  In the Brown Bag case, the court found that the job responsibilities of the company’s in-house counsel “would necessarily entail advising his employer in areas relating to [the opposing company’s] trade secrets.”  960 F.2d at 1471.  Under these circumstances, the court concluded that it was reasonable for the trial court to issue a protective order barring the company’s in-house counsel from direct access to the trade secrets.  Id. at 1472.  Veolia contends that this concern also logically extends to consultants retained to represent an intervenor’s interests in a rate application, particularly when that consultant is not independent but has a long-standing, strategic relationship with the competitor as a former officer and ongoing consultant serving in a similar role.
15. The circumstances at issue here demonstrate that both Mr. Steiner and Mr. Giles are in the position of “competitive decisionmaking” with respect to KCP&L.  For these reasons, Veolia respectfully submits that the Commission should deny KCP&L’s motion to compel.  No additional information, other than the information that has already been disclosed to KCP&L, should be provided to any KCP&L employees, outside consultants or outside counsel involved in the competitive decision making of KCP&L.  

WHEREFORE, Veolia respectfully requests that the Commission deny KCP&L’s motion to compel and enter a protective order pursuant to 4 CSR 240-2.135(5), 4 CSR 240-2.135(2)(C) and Missouri Rule of Civil Procedure 56.01(c), preventing disclosure of Veolia’s responses to the Commission Staff’s data requests.  In the event the Commission rejects this request, the Commission should require KCP&L to demonstrate the specific need and relevance of each and every data response and to implement substantial safeguards to prevent disclosure of such response to any KCP&L employees, outside consultants or outside counsel involved in KCP&L’s competitive decision making. 
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