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Reply Brief of Staff

COMES NOW the Staff of the Missouri Public Service Commission and for its Reply Brief states:

Reply to OPC


The Office of the Public Counsel (OPC) opposes most of Sprint’s proposal for a statewide competitive classification for several of its services. (Issues 5-9, 11-13, 17).  OPC argues that Sprint’s reliance on the SBC case  (TO-2001-467) is misplaced and unreasonable.  OPC argues:

The most glaring defect in Sprint’s reliance on the Commission’s reclassification of SBC’s services comes when Sprint links to its brand of services to SBC’s services that were reclassified by the Commission’s holding that these services became competitive by operation of law under Sections 392.361 and .370 without any analysis or findings as to effective competition under Section 392.245.  In the Circuit Court, Public Counsel successfully challenged the PSC’s conclusion of law and ruling on this automatic reclassification; the Commission and SBC have appealed this reversal to the Missouri Court of Appeals.  (Initial Brief of OPC, pp. 2-3, 9-11).


Although OPC’s argument is directed towards Sprint’s case, the Staff is responding because the Staff also recommended a competitive classification for some of Sprint’s statewide services.  OPC’s argument is a red herring.  Neither Sprint nor Staff has argued in this case that any of Sprint’s services became competitive by operation of law under Sections 392.361 and .370.


OPC opposes Sprint’s proposal for competitive classification for its residence core access line services and related residence services and for its business core access line services and access line related services in the Kearney, Norborne, Rolla, Platte City, and St. Robert exchanges.  (Issues 1-4).  OPC argues that, “These services are dependent on delivery through Sprint’s loop facilities.”  OPC asks the Commission to deny reclassification of these services in all five exchanges.  The Staff, in supporting a competitive classification in the Kearney, Norborne and Platte City exchanges, took into consideration that Sprint has a facilities-based competitor in each of these exchanges.  (McKinnie Rebuttal, Ex.6, pp. 20-25).  In other words, these services are not dependent on delivery through Sprint’s loop facilities in these three exchanges.


Continuing its discussion of competition in the local exchanges, OPC speculates “Sprint will apparently continue to move forward with each and every opportunity to increase local service rates and the rates of related access line services without regard to any inroads competitors have made in its local market in these exchanges.”  (Initial Brief of OPC, pp. 8-9).  Although Sprint did not have definite plans for rates in those exchanges where it seeks competitive status, Sprint’s witness recognized the reality that if its rates go up, Sprint is going to lose customers faster than it is losing them today.  (Idoux, Transcript 106, 156).

Reply to Fidelity I


Fidelity Communications Services I (Fidelity I) opposes Sprint’s request to have basic local services classified as competitive in the Rolla and St. Robert exchanges.  (Issues 1-4).  Fidelity I argues that “Unlike the Southwestern Bell exchanges found to be competitive, there is only one CLEC (Fidelity) - as opposed to thirty or more - operating in the Rolla and St. Robert exchanges.” (Initial Brief of Fidelity I, p.3).  Staff agrees that the eight prepaid resellers providing service in the Rolla exchange do not provide service that is equivalent or substitutable for Sprint’s basic local service.  (McKinnie Surrebuttal, Ex. 7, p. 9) However, it is significant that there was only one facilities based provider in Southwestern Bell’s Harvester and St. Charles exchanges, where the Commission found effective competition exists for basic local residential services.  (See Meisenheimer, Transcript 328.). 

Reply to Unite


ExOp of Missouri, Inc. d/b/a Unite opposes Sprint’s request that it be found to be subject to effective competition in the residential and business markets in the Kearney and Platte City exchanges.  (Brief of Unite, p. 1).  (Issues 1-4).  Unite argues, “Even if a local exchange carrier has received designation as an ETC in a particular exchange the ETC designation should not be taken into consideration when deciding whether the incumbent local exchange carrier is subject to effective competition in that exchange.”  (Id, p. 4).  The Commission has designated Unite as an ETC in the Kearney and Platte City exchanges.  (Idoux Direct, Ex. 1, pp. 34, 38-39)  The Staff supports a competitive classification for basic local and related services in the Kearney exchange.


In its Reply Brief in support of its application for designation as an ETC, Unite argued:

“By providing the supported services in the Kearney, Missouri exchange for the past several years, in addition to ExOp’s sworn verification that it will offer and advertise the supported services, ExOp has sufficiently demonstrated its capability and commitment to provide the supported services throughout the designated service area.” (Idoux Surrebuttal, Ex. 2, Schedule JRI-20, Reply Brief of ExOp Missouri, Inc. in Case No. TA-2001-251, at p. 8).


Unite’s seeming unwillingness or inability to live up to its sworn commitment to provide the supported services “throughout” the designated service area does not alter the facts.  Unite, a facilities-based CLEC, has gained a significant market share of both the residential and business telephone line market in the Kearney exchange with comparable services at comparable rates.  (McKinnie Rebuttal, Ex. 6, p. 22-23).

Reply to Sprint


Sprint is proposing a statewide competitive classification for its Directory Assistance services (Issue 15) and for certain of its Local Operator services (Issues 16).  The Staff supports a competitive classification only in those exchanges where basic local telecommunications service is classified as competitive.  


Sprint’s witness suggested that Sprint did not reduce rates to meet competition for basic local services [in the five exchanges] because it would have to reduce rates in similarly sized exchanges where effective competition did not exist, or seek a different type of waiver from the Commission.  (Idoux, Transcript 70).  However, that reasoning does not apply to services subject to statewide competition.  Yet, Sprint has not lowered its rates for directory assistance or operator services to meet what it claims as statewide competition.  (Harper, Transcript 200-202).

Conclusion


WHEREFORE, the Staff requests the Commission to adopt its positions as set forth in its testimony, briefs, and proposed findings of fact and conclusions of law.
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