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Pursuant to the Commission’s Order dates August 8, 2012, the Missouri Industrial Energy Consumers (“MIEC”) provides the following comments regarding the establishment of a low-income customer class or other approaches to the affordability of residential customer water service.

Assisting low-income utility customers and other Missouri citizens in need is an important and worthy goal.  The MIEC member companies regularly commit resources to help Missourians in need, and the MIEC recently supported and helped fund a low-income assistance pilot program for Ameren customers.  There are many ways the Commission, the utilities and their customers can assist low-income Missourians. However, as explained below, the MIEC does not believe the Commission has the legal authority or a sound policy basis to establish a low-income customer class.  

The Commission’s Order requested comments regarding the following issues:

1. The practicality of establishing such a class, including the effect on revenues and costs, 

2. Proposed guidelines for inclusion in such a class, 

3. Proposed verification procedures for participants, 

4. The effect on the company’s bad debt expense, 

5. Similar low-income rate-classes established in other states, 

6. The legality of establishing a low-income rate-class, and

7. The appropriate rate or rate-formula for a low-income rate-class.

Following is the MIEC’s position and response to the specific issues set forth in the Commission’s Order.  


1.
The Practicality of Establishing Such a Class, Including The Effect on 


Revenues and Costs


2.
Proposed Guidelines for Inclusion in Such a Class

3.
Proposed Verification Procedures for Participants

The MIEC believes it would be impractical to establish a low-income customer class, even if it were legally permissible to do so.  Establishing a low-income class would require the utility to obtain and track a large amount of personal income information with respect to each of its customers thought to be eligible.  The utility would need to establish monitoring procedures, as well as enforcement procedures, to ensure that customers who do not qualify do not participate.  Utilities are not suited or equipped to conduct these activities, and it would be improper for utilities to engage in such activities.

The severe economic downturn has greatly increased the need for assistance to low-income Missourians. This is an income problem that all Missourians must address and solve, but it cannot be solved by changing the price of particular goods or service (whether groceries, rent or utility service).  Creating lower rates for customers who are identified as low-income, and subsidizing those lower rates with higher rates on other customers or lower returns for utilities,  does not address the income side of the policy equation.  The Legislature is best equipped to address the issue of low-income assistance and to develop solutions for low-income Missourians.

The MIEC believes that it is unwise and even counterproductive to use the utility ratemaking process to establish or implement social welfare goals.  The subsidy to the customer blurs the price signal and reduces the incentive for energy efficiency. Better price signals are achieved if assistance is provided that can be used to provide for general needs. 

The effect of establishing a low-income customer class on utility revenues, without any separate mechanism to fund such a program, would be a reduction in revenues.  Utilities would be correct to argue that failure to provide a funding mechanism would be confiscatory and therefore unlawful for that reason alone.  


4.
The Effect on the Company’s Bad Debt Expense

The effect of establishing a low-income customer class on the utilities’ bad debt expense is not clear.  While it may seem that funding for low-income customers would reduce bad debt expense, it is also possible that such funding could simply be used to continue, or even increase, current consumption levels. Moreover, the significant administrative costs to manage such a program could eliminate any potential decrease in bad debt. 

5.
Similar Low-Income Rate-Classes Established In Other States 

Some states that have adopted such subsidies have approached the issue by establishing a maximum surcharge that can be recovered from any given customer’s bill to fund the subsidies.  For example, the state of Utah caps the maximum amount of surcharge that can be collected on any customer’s monthly bill at $50; Illinois caps the surcharge at $4.80 per monthly bill for a customer smaller than 10,000 kW, and at $360 per month for a customer larger than 10,000 kW.  Wisconsin caps the surcharges at $148 per month per account, with an umbrella maximum of $750 per month for the sum of all accounts of any particular customer.  And, in Pennsylvania funding for the Low Income Usage Reduction Program (“LIURP”) is provided entirely by residential customers, while the Customer Assistance Programs (“CAP”) are funded 75% by residential customers, 20% by commercial customers, 2% by industrial customers and 3% by all other customers.  The concept behind these caps is to the impact of subsidies that would be counterproductive to the preservation and creation of jobs needed to propel economic development. 


6.
The Legality of Establishing a Low-Income Rate-Class

Section 393.130 provides:

2.
No … water corporation … shall directly or indirectly by any special rate, rebate, drawback or other device or method, charge, demand, collect or receive from any person or corporation a greater or less compensation for gas, electricity, water, sewer or for any service rendered or to be rendered or in connection therewith, except as authorized in this chapter, than it charges, demands, collects or receives from any other person or corporation for doing a like and contemporaneous service with respect thereto under the same or substantially similar circumstances or conditions

3.
No … water corporation … shall make or grant any undue or unreasonable preference or advantage to any person, corporation or locality, or to any particular description of service in any respect whatsoever, or subject any particular person, corporation or locality or any particular description of service to any undue or unreasonable prejudice or disadvantage in any respect whatsoever.

The questions then are: (1) whether the Commission is proposing a “special rate” for persons of one class even though the service is provided to those persons under “the same or substantially similar circumstances or conditions” as those not in the favored class; and (2) whether any proposal to subsidize one class of customers by overcharging another class, or other classes, of customers is providing an “undue or unreasonable” preference to the subsidized class or an “undue or unreasonable” prejudice or disadvantage to the subsidizing class or classes.  Because the proposal is clearly designed to provide a “special rate” or “preference” for persons of one class at the “prejudice” or “disadvantage” of persons of another class or classes receiving like service, subsections 393.130.2 and .3 appear to prohibit the “special rate.”

The Missouri Supreme Court long ago concluded that differences in rates must be based upon differences in service.  In State ex Rel. The Laundry, Inc. and Overland laundry Company v. Public Service Commission, 34 S.W.2d 37 (Mo. 1931), the Supreme Court addressed the appropriate standard under what is now subsections 393.130.2 and 3.  There, a large commercial laundry operation that used over 500,000 gallons of water a month sought to be included under a rate class for manufacturers who consumed over 500,000 gallons of water each month.  The evidence showed that the manufacturers’ rate was below the water company’s cost of service and that the water company adopted the special rate for the purpose of luring manufacturers to the water company’s service territory in order to serve the manufacturer’s employees that would presumably locate there as well.  The court cited section 393.130’s predecessor statute, and a Public Service Commission decision, in concluding that the discrimination against the laundry company compared to other large users of water and employers was illegal because it was not “bottomed upon any dissimilarity or difference in service or operative conditions[.]”  Id. at 45.  In so concluding, it cited with approval the Missouri Public Service Commission in Civic League of St. Louis et al. v. City of St. Louis, 4 Mo. P.S.C. 412:

In the Missouri act (Pubic Service Commission Law) supervision and regulation seek to require all public utilities operating in the State, whether owned by private persons, corporations or municipalities, not only to serve the public at reasonable rates or charges, but to require them also to serve the public efficiently and without unjust discrimination. The consensus of opinion everywhere is that such requirements are imperatively demanded by modern industrial conditions. Of course, as observed by the Supreme Court of the United States in a leading case, such equality of rights does not prevent differences in the modes and kinds of service and different charges based thereon. [Western Union Tel. Co. v. Call Pub. Co., 181 U.S. 92, 100.] In brief, in charges for service or in rate-making, reasonable classification may be adopted... . However, laws designed to enforce equality of service and charges and prevent unjust discrimination, as the Missouri act, require the same charge for doing a like and contemporaneous service (e.g., supplying water) under the same or substantially similar circumstances or conditions. To impart this idea more completely or to amplify, our law in express terms forbids granting undue or unreasonable preference or advantage to any person, corporation or locality, or to any particular description of service in any respect whatsoever, or subjecting any person, corporation, or locality, or any particular description of service to any undue or unreasonable prejudice or disadvantage in any respect whatsoever. [P.S.C. Law, art. IV, sec. 68.] In brief, rates or charges to be valid must not be unjust, unreasonable, unjustly discriminatory, or unduly preferential. Our statute demands reasonable and non-discriminatory rates... . Accordingly, even at common law, it is not admissible for a public service company to demand a different rate, charge or hire from various persons for an identical kind of service under identical conditions. Such partiality cannot square with the obligations of public employment. The public duty must be discharged for the equal benefit of all, and obviously to permit discrimination or inequality in the service or charges is to ignore the public obligation. [Messenger v. Pacific Railroad Co., 36 N.J.L. 407, 37 N.J.L. 531.] The common right of all involves the obligation to give equal rights to all for the same service. [Fitzgerald & Co. v. Grand Trunk Railroad Co., 63 Vt. 169, 22 Atl. 76.] The services must be open to all on equal terms. Discrimination is opposed to sound public policy. [Schofield v. Railway Co., 43 Ohio St. 571, 3 N.E. 907.] The common law today forbids all discrimination between two applicants who ask the same service. [2 Wyman, Public Service Corporations, sec. 1290.] ... Thus the principle of equality designed to be enforced by legislation and judicial decision forbids any difference in charge which is not based upon difference of service and even when based upon difference of service must have some reasonable relation to the amount of difference, and cannot be so great as to produce unjust discrimination. [Western Union Telegraph Co. v. Call Pub. Co., 181 U.S. 92, 100, 103.] ... While the principles of the common law are operative, except so far as they have been modified by constitution or legislation (R.S. 1909, sec. 8047; Duke v. Harper, 66 Mo. 51; Reaume v. Chambers, 22 Mo. 36; Lindell v. McNair, 4 Mo. 380), whatever may have been the common law rule relating to unjust discrimination, our legislation now controls and is to be construed and applied according to its spirit in the light of the unsatisfactory conditions prevailing with respect to the service and rates of public utilities ... prior to its enactment... . The Commission has had occasion to consider carefully the policy of the law relating to discrimination in rates on the part of the public service companies of various kinds, and has held invariably that any inequality of service or charges and unjust discriminations in whatever form practiced fall within the condemnation of the Public Service Commission Act; that all unjust discriminations respecting rates or charges are in violation of public duty, contrary to the common law, and against sound public policy; and that statutes forbidding unjust discriminations of whatever character are merely declaratory of the common-law rule which is founded on public policy and requires one engaged in a public calling to charge a reasonable and uniform price or rate to all persons for the same service rendered under the same or substantially similar circumstances or conditions... . Our conclusion, therefore, is that the schedule of rates providing a less charge for water for purely manufacturing purposes than for general use, is plainly unjust discrimination under the well settled rule of the common law, as well as under the Public Service Commission Act, which is merely declaratory of the common law rule, because it distinctly appears that the classification therein is unreasonable and unjust.

Id. at 44-45.  (Emphasis added).

The Missouri Supreme Court also cited a decision of the United States Supreme Court:

Speaking to the subject of unjust discrimination by public utility corporations in respect to rates and service, the United States Supreme Court, through Mr. Justice BREWER, thus announced in Western Union Telegraph Co. v. Call Pub. Co., 181 U.S. 92, 100: "All individuals have equal rights both in respect to service and charges. Of course, such equality of right does not prevent differences in the modes and kinds of service and different charges based thereon. There is no cast-iron line of uniformity which prevents a charge from being above or below a particular sum, or requires that the service shall be exactly along the same lines. But that principle of equality does forbid any difference in charge which is not based upon difference in service, and even when based upon difference of service, must have some reasonable relation to the amount of difference, and cannot be so great as to produce an unjust discrimination."

Id. at 45.  (Emphasis added).

In conclusion, subsections 393.130.2 and .3 prohibit any preference or prejudice in rates unless the difference is based upon a difference of service.  The proposal contemplated herein would subject customers with identical service requirements to different rates and, as such, would violate subsections 393.130.2 and .3.

7.
The Appropriate Rate or Rate-Formula for a Low-Income Rate-Class

As noted above, it is MIEC’s position that the goal of low-income assistance is a worthy and important goal that all Missourians should work to achieve.  However, establishment of a low-income customer class is not good policy and is not a lawful means to achieve this goals.  In the event the Commission rejects the MIEC’s legal and policy arguments outlined above, any low-income customer class or program should be funded within the residential class.
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