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Reply Brief of Staff

Introduction


On May 17, 2002, ALLTEL Missouri, Inc. (ALLTEL) provided the Commission with written notice of its election to be price cap regulated under Section 392.245 RSMo 2000.   ALLTEL is a small incumbent local exchange telecommunications company (ILEC). Section 392.245 provides in pertinent part:


2. A large incumbent local exchange telecommunications company shall be subject to regulation under this section upon a determination by the commission that an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the large incumbent company’s service area.  A small incumbent local exchange telecommunications company may elect to be regulated under this section upon providing written notice to the commission if an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company’s service area, and the incumbent company shall remain subject to regulation under this section after such election.  (Emphasis added.) 


On June 6, 2002, the Staff of the Missouri Public Service Commission filed a motion requesting the Commission to reject ALLTEL’s notice of price cap election as being invalid.  On February 20, 2004, the parties filed their Joint Response to Order Granting Extension of Time, which included their Stipulation of Facts.  On March 25-26, 2004, the parties filed simultaneous initial briefs.   

Argument


At page 14 of its Initial Brief, ALLTEL makes the following ad hominem  argument:

 … Staff’s Motion represents an attempt to obfuscate the plain meaning of the statute, in contravention of Staff’s prior position in other price cap cases as well as the decisions of this Commission and the Cole County Circuit Court, to serve its purposes of denying price cap status to ALLTEL as a small incumbent local exchange telecommunications company. 


To the contrary, these very matters were pointed out in paragraph 7 of the Staff’s Motion, which is set out below:

7.
The Staff is aware of In the Matter of the Petition of GTE Midwest Inc. Regarding Price Cap Regulation under RSMo § 392.245 (1996), Case No. TO-99-294, where the Commission granted GTE’s request for price cap regulated status on a finding, without a hearing, that Mark Twain Communications Corporation (Mark Twain) was an alternative local exchange telecommunications company that was providing basic local telecommunications service on a resale basis to customers within a part of GTE’s service area.

The Staff is also aware of In the Matter of the Petition of Southwestern Bell Telephone Company for a Determination that It is Subject to Price Cap Regulation under § 392.245, RSMo Supp. 1996, Case No. TO-97-397, where the Commission granted Southwestern Bell Telephone Company’s request for price cap regulated status on a finding, following a hearing, that Communications Cable-Laying Company, Inc. d/b/a Dial US was an alternative local exchange telecommunications company that was providing basic local telecommunications service on a resale basis to customers within a part of SWBT’s service area.  However, the Circuit Court’s Judgment affirming the Commission’s Report and Order in Case No. TO-97-397 stated the following conclusion of law:


9. Although Section 392.245.2 does not specifically state that competition must be by a company providing service through its own facilities, it is a possible interpretation when read in association with Section 392.450 where a reseller is distinguished from a company that utilizes its own facilities to provide basic local exchange telecommunications service.     


At page 17 of its Initial Brief, ALLTEL continues:

… The operative language of the statute is the same for both large and small local exchange companies, and for Staff to argue differently in this case involving a small local exchange company is arbitrary and discriminatory. 











The operative language of Section 392.245, which is set out above, is similar for both large and small local exchange companies.  In its Initial Brief, however, the Staff has shown that the operative language of the statutes pertaining to the granting of a certificate service authority to an alternative local exchange telecommunications company (ALEC) is different where an ALEC seeks to compete with a small ILEC.  Section 392.451 RSMo requires that an applicant seeking a certificate in an area served by a small ILEC shall offer all telecommunications services which the Commission has determined are essential for purposes of qualifying for state universal service fund support.  The statutes do not require this of an ALEC seeking a certificate of service authority for an area that is served by a large ILEC.

Conclusion


Universal Telecom, Inc., and Missouri State Discount Telephone, the two telecommunications companies providing service in ALLTEL’s service area, do not “provide” “basic local telecommunications service”.  The telecommunications services that they resell are not the services required of an ALEC providing basic local telecommunications service in a small ILEC’s service area.  Accordingly, ALLTEL’s price cap election is invalid and should be rejected.
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