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INTRODUCTION

The Staff of the Missouri Public Service Commission (Staff) submits this Reply Brief in response to the Initial Briefs filed by the parties on April 4, 2003.  For purposes of clarification, BPS Telephone Company will be referred to as BPS or the Company, the Office of Public Counsel will be called OPC, Missouri State Discount Telephone will be referred to as MSDT or State Discount, and the Missouri Public Service Commission will be called the Commission.  Bolding, indented writing and underlining are utilized for accentuation and emphasis of key points.  All references to statutes will be based upon the Revised Statutes of the State of Missouri, 2000 Edition.

ARGUMENT

  BPS argues, in essence, that the Commission’s “hands are tied, bound and knotted” regarding what makes up basic local telecommunications service, citing “strict construction” approaches in connection with interpretation of the basic local services definition statute located at §386.020(4).  (BPS Brief at page 3).  While these principles do exist, there are other, more open and well-recognized statutory construction principles that the Commission is free to choose in defining what constitutes basic local service, despite BPS’s assertions to the contrary. 

An example of other statutory interpretation principles was articulated in the case of State ex rel. Housing Authority of St. Louis County v. Wind, 337 S.W.2d 554 (Mo. App. 1960) the Court indicated, in part, as follows:

Generally, when a legislative body enacts a statute…which prescribes the meaning to be given to particular words or terms…such meaning is binding on the courts even though at variance with the common and ordinary understanding of the words or terms, although a court is not bound to follow a statutory definition where obvious incongruities in the statute would thereby be created, or where one of the major purposes of the legislation would be defeated…nor is a court required to adhere to a statutory definition where the result reached would be absurd…

The Staff has previously cited alternative statutory interpretation principles in its Initial Brief (Staff’s Brief) at pages 8 and 15.  Specifically, in Staff’s Brief, the Staff argued, among other things, that a strict construction of the definitional statute would result in absurd factual scenarios (Staff’s Brief at pages 7 and 8) and that such a narrow construction would defeat the overall purpose of the statutory scheme, which was designed to promote competition (Staff’s Brief, at page15 and 16).  In sum, the Staff’s position is clearly consistent with recognized judicial construction authority that militates against the narrow, myopic approach to defining basic local service urged by BPS in this case.  The arguments of Staff are clearly aligned with the construction principles enunciated in the Housing Authority v. Wind Case, supra at page 2 of this Reply Brief.

At page 5 of the Initial Brief of BPS Telephone Company (Company Brief) there is language that “the only grounds” for Staff’s contention that MSDT’s service is not basic local telecommunications service is its contention that MSDT’s service does not comply with the definition of basic local telecommunications services found in §386.020(4) and Commission Rule 4 CSR 240-32.100.  This conclusion from the Company is partially correct but it does not reflect the totality of Staff’s position, which was articulated several times in both the hearing and in pre-filed testimony.

To reiterate its position, Staff contends that “basic local telecommunications service” can only be determined from an examination of the relevant statutes, commission rules and the individual tariffs (Tr. 123, lines 20-23, Voight Direct, Ex. 3 (Voight D), at p. 9, lines 18-21). Staff would also note the Commission that §392.451 was included as “a relevant statute” when determining what constitutes basic local service.  Staff contends that “essential local services” are necessarily part of basic local service since these services are required to be provided to get a certificate to provide basic local telecommunications in a small ILEC’s territory. 


BPS concludes at page 6 of the Company’s Brief that the Staff argues that the Commission has authority to add to the definition of §386.020(4) through its rulemaking authority.   Again, this isn’t truly Staff’s position.  A more accurate statement of Staff’s position is that any relevant statute, rule and approved tariff can be used by the Commission to craft what constitutes basic local telecommunications service for any given telecommunications service carrier.    As Mr. Voight puts it, “because of different calling scopes and different features and functionalities, basic local telecommunications service is different for virtually every local exchange carrier operating in Missouri.  BPS’s contention of a one-size-fits-all standard definition is simply incorrect.” (Voight Direct, p. 6, lines 8-11).

Staff acknowledges the assertion by BPS that Commission Rules such as 4 CSR 240-32.020(4) and (5) and others refer to the statutory definition of basic local service at §386.020(4).  However, Staff argues that the rules’ reference to a statutory definition doesn’t mean that the Commission is bound to accept the narrow interpretation of that statute offered by BPS.  In Staff’s view and for several articulated reasons, the construction principles articulated by the Staff in Staff’s Brief at pages 8 and 15 are more applicable to Commission construction of §386.020(4) (definition statute) than the construction principles offered by the Company. 

 BPS argues at pages 7 and 8 of the Company’s Brief that the Commission’s Modernization Rule (4 CSR 240-32-100) is inconsistent with the statute and therefore must not apply.  Once again BPS fails to recognize that if the statute is interpreted the way BPS contends, it could result in nonsensical factual scenarios, such as offering only standard intercept service, see Staff’s Brief at pages 7 and 8.  Also, if the definition statute is construed to promote regulation of competitive telecommunications services, more services, rather than less, would necessarily have to be offered to truly “compete” with an incumbent local exchange carrier’s service offerings.  

This case graphically illustrates that the limited services offered by State Discount versus those offered by BPS results in a clearly non-competitive market arrangement (Staff’s Brief at page 17 and Tr. page 43-44).  In other words, the competition related argument is, if the definition statute is narrowly interpreted to allow the offering of only one specified service feature to satisfy the requirement of providing basic local service, the competitive purposes of the telecommunication statutes would be defeated by permitting a service offering by an alternative carrier that in no way competes with the incumbent carrier’s “full line” offering of basic local telecommunications service.  

Therefore, to use BPS’s own language (Company Brief at page 7), if the Commission views the “true” intent of the legislature as expressed in §392.185 as being one of promoting competitive telecommunications services and allowing competition to function as a substitute for regulation, the Commission should not decide that the providing of one feature specified in the definition statute constitutes basic local service.  In terms of the real world marketplace, such an interpretation would constitute a set back to the competitive spirit and purpose of Chapter 392 of the Missouri statutes.

BPS argues since Commission rule 4 CSR 240-32.100 mentions both basic local and interexchange service in its terms, the rule cannot be viewed as defining basic local service alone, see the Company’s Brief at page 8.  Staff contends that the modernization rule is self-explanatory.  The rule simply says at subsection 2 that specified technologies and service features shall constitute the minimum elements necessary for basic local and interexchange telecommunication service.   In addition, the purpose section of the rule says that it prescribes the minimum technologies and service features constituting basic local and interexchange telecommunications service as provided by basic local telecommunications companies.

 In sum, the plain terms of these words establish that a basic local telecommunications company must simply provide these technologies and services, period, regardless of whether they are grouped within a basic local service or interexchange framework.  The distinction or the lack thereof, between basic local and interexchange service espoused by BPS is without consequence in determining the issues raised by this case.

The Company further attacks use of the modernization rule in connection with basic local service by mentioning the testimony of Mr. Voight where he acknowledges that the modernization rule does not cite §386.020(4) as an implementing authority, see the Company’s Brief at page 9.  BPS fails to note, however, that during re-direct examination, Mr. Voight testified that the modernization rule did cite to the Commission’s general rulemaking authority statute (§386.250) and that citing to §386.020(4) would not be citing to a general rulemaking authority statute (Tr. 229, lines 21-25, and Tr. 230, lines 1-14).  Staff argues that citing to the general rulemaking authority is appropriate for rulemaking purposes rather than referencing a purely definitional statute.  Once again, from Staff’s viewpoint, the attack on the modernization rule along this line of thought by the Company is not determinative of any issue in this case.

BPS mentions Staff testimony regarding the lack of a definition of  “two way switched voice service” in the Commission rules, and then BPS goes on to postulate that if the Commission believed that the definition of basic local telecommunications service found in the statute was unclear that it would have further defined those terms in a subsequent rulemaking, see the Company’s Brief at page 9.  Ironically, however, even BPS’s own expert witness admitted that the Missouri statutes do not define this two way switched voice concept (Staff’s Brief at page 12, and Tr. 82-85).  Staff argues that the reason basic local service is not further defined either by the legislature or by the Commission is that a “one size fits all definition” simply doesn’t work in the real telecommunications world (Voight Direct, Ex.3, at page 6, lines 8-11).  

In addition, since BPS is postulating regarding the legitimacy of the modernization rule, turnabout “return” postulation seems fair to the Staff.  Therefore, Staff postulates if the modernization rule unfairly modified the statute defining basic local service, then it seems reasonable that this rule would have been nullified or rejected during the rulemaking process, this is obviously not the case because the rule is alive and well.  

Lastly, the allegation by BPS (at page 9 of the Company’s Brief) that the modernization rule does not further define basic local service is inaccurate, because at the very least this rule specifies that basic local service is required to include equal access and pre-subscription among interexchange telecommunication companies, or “one plus” long distance dialing.  It is undisputed that State Discount does not offer this service (Tr. 107, at lines 19-22).

At page 10 of the Company Brief, BPS argues that the “last antecedent rule” applies to negate the Staff’s position that the phrase “as determined by the commission” allows the Commission to modify more than local calling scope in connection with the definition basic local service contained within §386.020(4) (Tr. 206 through 208).  Put another way, BPS contends that the phrase “as determined by the commission” handcuffs the Commission and only allows the Commission to determine the local calling scope in relation to basic local telecommunications service as defined in the statute (Company’s Brief at page 10).  

BPS neglects, however, to mention case law contrary to application of the last antecedent rule, in Elliot v. James Patrick Hauling, Inc., 490 S.W.2d 284 (Mo. App. 1973) the Court found   that the doctrine of “last antecedent,” i.e. that relative and qualifying words, phrases and clauses are to be applied to word or phrase immediately preceding, is not inflexible and will not be adhered to where extension to a more remote antecedent is clearly required by consideration of the entire act, also see BCBSKC v. Nixon, 265 S.W.3d 218,234 (Mo. App. W.D.2000).  Staff has consistently argued in this case that consideration of the entire act is necessary in construing the terms of the definitional statute defining basic local service and to give effect to the overall purpose of the legislation in Chapter 392 (Staff Brief at page 15). 

BPS makes reference to the lack of a previous Staff investigation regarding compliance with the modernization rule in connection with other price cap cases involving large local companies, see the Company’s Brief at page 10.  This assertion is again without significance because Staff’s witness testified under oath during the hearing that the modernization rule was not at issue in those cases (Tr. 147, lines 5-17, and Tr. 155, lines 7-18).

The Company attacks Staff’s testimony on the basis that Staff could not confirm that compliance with the modernization rule by MSDT would constitute provisioning of basic local service, see the Company’s Brief at page 10, and page 11 contending that the Staff’s concept of basic local service was a “moving target”.  This line of attack is inaccurate because the   testimony criticized by BPS was consistent with Staff’s position that providing basic service in a small ILEC’s territory requires the provisioning of essential local services which exceed the requirements of the modernization rule, see Staff’s Brief at page 8 and see the Tr. 226, lines 15-25, Tr. 226, line 1, and Voight Direct, Ex. 3, pages 13-15). 
In addition, Staff’s witness testified that at a minimum, compliance with the modernization rule was necessary to be regarded as providing basic local service (Tr. 184, lines 16-20).   Therefore, it appears that the Staff’s articulated concept of basic local service moves more steadily and slowly like the tortoise, rather than the speedy hare, contrary to BPS’s assertions.

BPS contends in footnote 7, page 11 of its Brief, that MSDT’s customers have impliedly agreed to the lack of equal access to interexchange carriers (or the absence of one plus dialing) by subscribing to its service plan.  Staff submits that this assertion is irrelevant.  What the customers of State Discount have or have not agreed to is clearly not related to the core issue presented by this case, which is, whether or not MSDT is providing basic local service in the service area of BPS.  

BPS was critical of Staff’s position regarding prepaid resellers (page 11 of the Company Brief) and Staff’s approval of their certificates to provide basic local service.  The Company’s argument appears to be if the Staff doesn’t object to the granting of the certificate to provide basic local service to prepaid resellers, then Staff should not contest price cap applications involving whether these resellers are, in fact, providing basic local service.  This is criticism without consequence once again, because Staff Witness Voight testified that “lesser” local exchange service” has been provided under “greater” certifications to provide basic local exchange service for years, and that its not unusual or unlawful for a holder of a certificate to provide basic local service to choose to provide a lesser local exchange service (Voight Direct, Ex. 3, pages 10-13).  

Therefore, Staff’s response is that just because an entity has been approved by the Staff and certificated by the Commission to provide basic local service, does not mean that the entity is, in fact, providing this service for price cap election purposes.  Thus, a Staff challenge to related factually to the type of telecommunications service actually being provided is not inappropriate.  

BPS goes on to argue at pages 12 and 13 of the Company Brief that Staff’s reliance on Commission Case No. TT-99-237 for the proposition that §386.020(4) should not be relied upon to define basic local service.  In support of its contention, the Company argues that the provisioning of basic local service was not at issue in that case.  Staff would counter that assertion with William Voight’s testimony during the hearing where he said that §386.020(4) was the  “centerpiece” of the whole case in terms of just exactly what constituted basic local telephone service (Tr. 231, lines 24-25, and Tr. 232, lines 1-20).  In addition, Mr. Voight confirmed during questioning at the hearing that the concept of “a two way switched voice service within a local calling scope” was interspersed several places throughout the language of the order in that case (Tr. 230, lines 24-25, and Tr. 231, lines 1-23).  

Staff would note that AT&T acknowledged that Staff had raised the issue of whether basic local services was being offered in the case, see page 3 of Schedule 5-3 of Voight’s Direct, Ex. 3.  From Staff’s perspective, Commission authorization of the proposed tariff offering in this case constituted ratification of the idea that it is possible to provide “two way switched voice service within a local calling scope” without the service being viewed as basic local service and requiring compliance with modernization rule requirements such as 911 capabilities (which was also raised in this case).  Staff again submits this is exactly what MSDT is offering (Voight Direct, Ex. 3, page 7-9), i.e. two way switched voice service within a local calling scope that amounts to local exchange service that is non-compliant with the modernization rule (Voight Direct, Ex. 3, page 7; also see Staff’s Brief at pages 13-14).
On the issue of whether competition is a relevant inquiry in connection with the validity of a price cap election, the Company essentially hangs its hat on the Commission’s decision in the Southwestern Bell Price Cap Case, TO-97-397 (SWBT Case), 6 Mo. PSC 3d 493 (1997). The Commission decided in that case if the “legislature had intended the conversion to price cap regulation to be contingent on the existence of “effective competition” it could have included such language in Section 392.245.2, as it did in Section 392.245.5,” see 6 Mo. PSC 503.  

Staff is not contending in this case that “effective competition” must exist before a valid price cap election can take place.  Staff argues only that some form of competition is reasonably implied from the overall nature and purpose of Chapter 392 before a valid price cap election can occur (Voight Rebuttal, Ex. 4, page 2, lines 10-12, Voight Direct, Ex. 3, page 18, lines 9-12 and see the Tr. 170, lines 1-10)

In addition, Staff argues that it is reasonable for the Commission to conclude that “competition” is a legitimate factor in deciding whether a price cap election is valid or not.  Basically, the Staff contends that the legislative purpose section of Chapter 392, specifically §392.185(5)(6), can be used by the Commission to reasonably construe the price cap election provisions to require the existence of “competition,” as opposed to effective competition.  (The distinction between these two concepts of competition may be gleaned from an examination of the transcript of proceedings at page 81, lines 1-11.)  Staff contends that construction of the price cap election statute in this manner implements several of the legislative purposes behind the telecommunications statutes, not the least of which, is to allow full and fair competition to function as a substitute for regulation, and to allow for the flexible regulation of both competitive telecommunications companies and competitive telecommunication services (see the Staff’s  Brief at pages 13-15).  

In construing the price cap statute for competition requirements, the Staff advocates adoption of construction principles such as the statute as a whole should be looked at in determining any part of it, see J.S. v. Beaird, 28 S.W.3d 875 (Mo. banc 2000); the primary rule for construing statutes is that a legislative act must be interpreted according to the purpose of the enactment, see State ex rel. Ferguson-Wellston Bus Co. v. Public Service Comm’n of State of Mo., 58 S.W.2d 312, 332 Mo. 283 (1933); and in construing statutes, the courts must strive to implement the policy of the legislature and harmonize all provisions of the statute, see 20th & Main Redevelopment Partnership v. Kelley, 774 S.W.2d 139 (Mo. 1989). 

While counsel for the Staff filed a Brief in the SWBT Case indicating that “real, substantial or effective competition” was not required for a price cap election (Ex. 14, pages 4-5), Staff’s witness in the BPS case indicated during cross examination, that this earlier brief was not inconsistent with Staff’s current position that does not require substantial or effective competition (Tr. 173, lines 23-25, and Tr. 174, lines 1-5).  Mr. Voight testified further that he was troubled by the term “real” competition penned in the earlier brief, and indicated he didn’t really know what “real” meant in the context of competition (Tr. 174, lines 6-7).  During further inquiry by BPS, Mr. Voight testified that Staff’s counsel in the SWBT Case simply misspoke if “real competition” was synonymous with “any competition” (Tr. 174, lines 22-25, and Tr. 175, lines 1-12).  Therefore, as can be seen in Mr. Voight’s testimony, Staff’s earlier position in the SWBT Case may not be as inconsistent as BPS would infer.

Alternatively, even if Staff could be viewed as changing its position on the competition issue, so be it.  There is nothing to say that opinions cannot change over time.  BPS’s expert admitted that the Commission could change its mind regarding issues over the course of time (Tr. 99, lines 20-25, and Tr. 100, lines 1-4).
BPS mistakenly quotes (at page 16 of the Company Brief) a finding by the Circuit Court of Cole County in an appeal of the SWBT Case by OPC.   In fact, one of the Circuit Court’s Conclusions of Law supported rather than negated Staff and OPC’s contentions that the price cap statute envisions competition.  The Court specifically said:

“There is doubt that the competition envisioned by Section 392,245 will be met by the competition provided by a single reseller of telecommunications services, although Section 392.245.2 does not specify that any designated level of competition be obtained before price cap regulation is applied,” see page 6 of Appendix A, attached to the Amended Staff Response to BPS Suggestions in Opposition to Staff Motion To File An Excessive Earnings Complaint, Commission Case No. TC-2002-1076, and also see State ex rel. Public Counsel vs. Public Service Commission of the State of Missouri, Case Nos. CV19‑-1795CC and CV197-1810CC, Revised Findings of Fact and Conclusions of Law and Judgment, August 6, 1998.

BPS criticizes OPC’s stance on competition by arguing that the Commission cannot determine whether conditions exist for the development of effective competition short of a finding that effective competition exists (Company’s Brief at page 17).  Staff would respond to that assertion by contending that it appears just as easy, if not easier, to determine whether conditions exist to grow effective competition or whether some competition exists, than to determine whether “effective” or meaningful competition actually exists.  In the alternative, to suggest that the Commission cannot make these competitive distinctions is misplaced.

Lastly, BPS argues that if competition is deemed to be a factor in price cap election situations competition from wireless carriers should be considered (Company Brief at page 17).  This position appears contradictory to the Staff because BPS’s expert witness conceded during cross-examination that the statutes as written do not contemplate competition from wireless carriers (Tr. 100, lines 9-25 and Tr. 101, lines 1-6).  If BPS believes this form of competition could rightfully be considered, a statutory change would first have to occur.

CONCLUSION

For all the foregoing reasons, the Staff respectfully requests that the Commission find that the price cap election by BPS Telephone Company is invalid because MSDTC is not providing basic local telecommunications service in the service area of BPS and because MSDTC is not providing the form of competition envisioned by the price cap statute to justify price cap regulatory status.
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