STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 27th day of July, 2004.

In the Matter of the Petition of Alma Communications
)

Company, d/b/a Alma Telephone Company, for

)

Suspension of the Federal Communications

)
Case No. IO-2004-0453
Commission Requirement to Implement Number
)

Portability.






)

ORDER APPROVING UNANIMOUS STIPULATION AND AGREEMENT

Syllabus:  This order approves the Unanimous Stipulation and Agreement filed by the parties on June 18, 2004.  As a result, the Petitioner is granted a two‑year suspension of the intermodal porting obligations of the Federal Communication Commis​sion’s November 24, 2003 Memorandum Opinion and Order and Further Notice of Proposed Rulemaking.
  The Petitioner is also granted certain modifications regarding call rating and routing issues. 

Background 

Section 251(b) of the Telecommunications Act of 1996 (the Act) states that incumbent local exchange providers have “[t]he duty to provide, to the extent technically feasible, number portability in accordance with requirements proscribed by the [FCC].
  “Number portability” is defined by the Act as “the ability of users of telecommunications service to retain, at the same location, existing telecommunications numbers without impairment of quality, reliability, or convenience when switching from one telecommunica​tions carrier to another.”

On November 10, 2003, the Federal Communications Commission (FCC) issued a Memorandum Opinion and Order and Further Notice of Proposed Rulemaking (the LNP Order) addressing local number portability (LNP) between wireline and wireless telecom​munica​tions carriers.
  In Among other things, the LNP Order concludes that, by November 24, 2003, local exchange carriers must port numbers to wireless carriers where the requesting wireless carrier’s “coverage area” overlaps the geographic location of the rate center in which the customer’s wireline number is provisioned.  This requirement applies even though the wireless carrier’s point of presence is in another rate center and has no physical interconnection with the wireline carrier.  Although the LNP Order recognized the problem of designating different routing and rating points on LNP for small rural local exchange carriers, the FCC did not resolve these issues in its decision.

By order issued January 16, 2004, the FCC extended the deadline for compliance with the LNP requirements from November 24, 2003, to May 24, 2004.

Section 251(f)(2) of the Act does, however, provide that a state commission shall suspend or modify number portability require​ments for rural carriers, if suspension or modification:

(A) is necessary –

(i) to avoid a significant adverse economic impact on users of telecommunications services generally;

(ii)
to avoid imposing a requirement that is unduly economically burdensome; or 

(iii)
to avoid a requirement that is technically infeasible; and 

(B)
is consistent with the public interest, convenience, and necessity.
 

Procedural History

On March 3, 2004, Alma Telephone Company (Petitioner) filed a Petition with the Missouri Public Service Commission requesting a two‑year suspension of Petitioner’s obligations under Section 251(b) of the Telecommunications Act of 1996 to provide LNP to requesting commercial mobile radio service providers.  Petitioner also requested modifica​tion of certain call rating and routing issues.  Petitioner filed supplemental implementation data on March 16, 2004.

On March 24, 2004, the Commission’s Staff filed a Staff Recommendation suggesting that the Commission grant Petitioner a two‑year suspension of the intermodal porting obligations.  Staff also recommended that the Commission deny Petitioner’s request for modification regarding the rating and routing issues raised by the LNP requirements, but permit the company to file a request for modification in the future if, at the end of the two‑year suspension, the rating and routing issues have not been resolved by the FCC.  Attached to Staff’s Recommendation was a Memorandum further explaining Staff’s position.

The Commission held an On‑the‑Record Presentation regarding the Petition on May 5, 2004.  During a prehearing conference on May 11, 2004, the Commission ordered that the enforcement of the FCC’s requirements be suspended until August 7, 2004, to allow the Commission additional time to consider the Petition.  The Commission adopted a procedural schedule by an order issued on May 25, 2004.

On June 18, 2004, Petitioner, the Commission Staff, and the Office of the Public Counsel filed a Unanimous Stipulation and Agreement resolving all issues in this case.  Also on June 18, 2004, Staff filed suggestions in support of the Stipulation and Agreement and the direct testimony of Natelle Dietrich.  On the same date, the Office of the Public Counsel filed Supporting Comments Regarding the Unanimous Stipulation and Agreement.

On July 7, 2004, the Commission conducted an On‑the‑Record Presentation regarding the Stipulation and Agreement.  The transcript for the hearing was filed on July 9, 2004.  The Commission did not receive any objections to post-hearing Exhibit 26, regarding a potential intercept message, so it is hereby received into the record.  
Discussion

The Stipulation and Agreement:

In the Stipulation and Agreement, the parties ask the Commission to grant, pursuant to Section 251(b) of the Act, the Petitioner a two-year suspension of the wireline-to-wireless LNP requirements and to also grant certain modifications of those LNP requirements.  
The parties note that the FCC’s LNP Order requires small rural local exchange carriers, such as the Petitioner
, to implement local number portability between themselves and wireless telecommunications carriers. Local number portability would allow customers of Petitioner to change their local service from the Petitioner to a wireless carrier by porting their wireline numbers to the wireless carrier, thus keeping the use of their old phone numbers.  

The FCC’s LNP Order also requires that local exchange carriers, such as the Petitioner, port numbers to requesting wireless carriers where the wireless carrier’s coverage area overlaps the geographic location of the rate center to which the number is assigned.  This requirement applies even though the wireless carrier’s point of presence is in another rate center and the wireless carrier has no physical interconnection with the wireline carrier.  The problems facing the Petitioner, and other local exchange carriers, are whether to upgrade or replace their current switches in order to make them LNP‑capable, and how to make, and how to pay for, the interconnection with the wireless carrier’s point of presence.

1) Suspension:

Petitioner’s facilities are not LNP‑capable.  Therefore, implementing LNP will require Petitioner to incur substantial implementation costs and substantial ongoing costs that Petitioner may recover in accordance with FCC rules from its end‑user customers.   The cost to upgrade Petitioner’s Mitel switch is significant, and the switch will no longer have vendor support on or after January 1, 2007.  The parties indicate that granting the suspension will benefit the company’s customers by limiting LNP costs to one upgrade as opposed to two upgrades:  i.e., one upgrade to make the existing switch LNP‑capable now, and a second upgrade within two years to make Petitioner LNP‑capable in the long term.  Due to the technical limitations of the Mitel switch, and the limited time for its support, Petitioner has undertaken to upgrade its entire network to not only upgrade its switching platforms, but to also install fiber to every customer’s home.  The upgrade of Petitioner’s entire network will support an array of new technological advancements and will benefit all of its end‑user customers.  

Petitioner’s estimated LNP charge necessary to recover implementation and recurring costs is approximately $5.04 per line, per month, based on the cost of upgrading its current Mitel switch.

In the Stipulation and Agreement, the parties recommend that the Commission suspend the LNP requirements in order to avoid the imposition of a significant adverse economic impact on Petitioner’s subscribers and to avoid imposing an undue economic burden on the Petitioner.  The parties also agree that suspension of Petitioner’s LNP obligations will ensure that subscribers are not forced to bear the costs for something from which they are unlikely to benefit.  In addition, the parties agree that granting the requested suspension is consistent with the public interest, convenience, and necessity since it will avoid the imposition of additional economic burdens on customers or telecommunications services and will reduce customer confusion prior to the FCC’s resolution of the rating and routing issues. 

In its Supporting Comments Regarding the Unanimous Stipulation and Agreement, Public Counsel argues that, while it supports the Stipulation and Agreement, it would prefer that the Commission simply suspend the entire local number portability requirement for rural local exchange carriers until the FCC further addresses the rating and routing issues that it avoided in its implementing order.  Public Counsel contends that if the Commission is not willing to take that step, then the Stipulation and Agreement is the best available alternative.

2) Modification:

Once LNP is achieved, the required interconnection between the wireline and wireless carriers can be made by establishing appropriate facilities, or by making arrangements with third‑party carriers to transport the ported number and the associated calls to the wireless carrier’s point of presence.  The question is, who should have to pay to establish those facilities?   As noted above, the FCC did not resolve this “rating and routing” issue in its LNP Order.  

The parties agree that the costs of implementing LNP at this time will impose an undue economic burden on the Petitioner.  In addition, any requirement to deliver calls outside of Petitioner’s local exchange boundaries would also impose an undue economic burden upon the Petitioner.  If Petitioner is required to provide service outside of its certificated local service areas, then additional legal and regulatory issues will arise relating to modifying existing certificates and tariffs, and obtaining – through negotiation, and, if necessary, arbitration – facilities or arrangements with third‑party carriers to port numbers and transport associated calls to remote locations outside of Petitioner’s local exchange service area.

The parties indicate that if the Commission does not grant the requested modification, then Petitioner may face additional costs, either in the form of additional facilities or negotiated or tariffed rates with third‑party transiting carriers, that the Petitioner will ultimately recover from its end‑user customers.

The parties also agree that modification of Petitioner’s LNP obligations will ensure that subscribers are not forced to bear the costs for something from which they are unlikely to benefit.  The parties further agree that modification will prevent Petitioner from having to incur costs before the FCC has resolved the LNP rating and routing issues.

In addition, the parties agree that granting the requested modification is consistent with the public interest, convenience, and necessity since it will avoid the imposition of additional economic burdens on customers or telecommunications services and will reduce customer confusion prior to the FCC’s resolution of the rating and routing issues.

The parties thus agree that the Commission should enter an order granting Petitioner’s requested modification of the FCC’s LNP requirements until such time as the FCC addresses the call rating and routing issues presented by the FCC’s November 10, 2003 Order.  The modification is therefore a conditional modification.  The Stipulation and Agreement further provides that the Petitioner should not be foreclosed from seeking additional modification if and when the FCC issues any subsequent decisions to address the rating and routing issues associated with porting numbers.

The parties agree that the Commission should grant modification such that if wireline-to-wireless LNP is requested after the Petitioner becomes fully LNP‑capable, then the Petitioner would notify the wireless carrier that it is not the responsibility of the Petitioner to establish facilities or arrangements with third‑party carriers to transport calls on a local basis to a point outside of its local servicing area.  This would also apply to a situation where a wireless carrier that has established facilities or arrangements with third‑party carriers to transport calls to a point outside of the Petitioner’s local servicing area is requested to port numbers to another wireless carrier who has not established such facilities or arrangements.

The parties also agree that neither the Petitioner, nor its wireline customers, will be responsible for any transport or long distance charges associated with porting numbers and any associated calls outside Petitioner’s local service area.  The parties further agree that the Commission should authorize Petitioner to establish an intercept message for seven-digit dialed calls to ported numbers where the facilities or the appropriate third‑party arrangements have not been established.  The intercept message will inform subscribers that the call cannot be completed as dialed, and, if possible, provide information about how to complete the call.  At the July 7th On-the-Record Presentation, the parties agreed that the Commission could go beyond authorizing Petitioner to establish an intercept message, and could instead require Petitioner to establish the message.  Exhibit 26 indicates that Petitioner can implement an intercept message such as the following:  “This number has been transferred to another carrier that has not made arrangements to complete the call on a local-dial basis.  A long distance charge will apply to complete this call.  Please hang up and dial 1 + 660 and the 7-digit number or call our helpline at 660-xxx-xxxx.” 
Decision

After reviewing the Unanimous Stipulation and Agreement, Staff and Public Counsel’s suggestions, and after hearing the arguments and explanations of the parties at the On-the-Record Presentations, the Commission finds that the Stipulation and Agreement filed on June 18, 2004, should be approved.  Granting the suspension and modification is consistent with 47 U.S.C. Section 251(f)(2), in that it is necessary to avoid a significant adverse economic impact on users of telecommunications services generally and to avoid imposing a requirement that is unduly economically burdensome.  In addition, granting the suspension and modification is consistent with the public interest, convenience, and necessity since it will avoid imposing additional economic burden on customers or telecom​munications services and will reduce customer confusion prior to the FCC resolving rating and routing issues.
IT IS THEREFORE ORDERED:
1. That the Unanimous Stipulation and Agreement (Attachment A) filed on June 18, 2004, is approved, and the signatory parties are ordered to comply with its terms.

2. That the requirement established by the Federal Communications Commission’s November 24, 2003 Memorandum Opinion and Order and Further Notice of Proposed Rulemaking to implement local number portability is suspended for two years, until May 24, 2006.

3. That the Federal Communications Commission’s local number portability requirements for small rural local exchange carriers are modified to provide that if wireline-to-wireless local number portability is requested after the Petitioner has become fully LNP‑capable, then the Petitioner shall notify the wireless carrier that it is not the responsibility of the Petitioner to establish facilities or arrangements with third‑party carriers to transport calls on a local basis to a point outside of its local service areas.  This also applies to a situation where a wireless carrier that has established facilities or arrange​ments, or both, with third‑party carriers to transport calls to a point outside of the Petitioner’s local service area is requested to port numbers to another wireless carrier that has not established such facilities or arrangements. 

4. That while this modification is in effect, neither Petitioner, nor its wireline customers, will be responsible for any transport or long distance charges associated with porting numbers and any associated calls outside Petitioner’s local service area.

5. That Petitioner shall establish an intercept message for seven‑digit dialed calls to ported numbers where the required facilities or appropriate third‑party arrange​ments have not been established.  The intercept message will inform subscribers that the call cannot be completed as dialed and, to the extent possible, provide information about how to complete the call and whether long distance charges will apply.

6. That Petitioner shall notify the Commission ten days from the date the Federal Communications Commission issues any further decisions addressing the rating and routing issues associated with porting numbers.

7. That the modifications made in this order will remain in effect only until 30 days after the Federal Communications Commission further addresses the rating and routing issues associated with porting numbers, unless otherwise ordered.  

8. That this order shall become effective on August 6, 2004.

BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Clayton, Davis, and 

Appling, CC., concur.

Murray, C., dissents, with dissenting

opinion attached.

Ruth, Senior Regulatory Law Judge

� In the Matter of Telephone Number Portability, CC Docket No. 95-116, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, issued Nov. 10, 2003.


� 47 U.S.C. Section 251(b).


� 47 U.S.C. Section 153(30).


� Id. 


� In the Matter of Telephone Number Portability, CC Docket No. 95-116, Order, issued January 16, 2004.


� 47 U.S.C. Section 251(f)(2).


� Petitioner’s service area is predominantly rural in character, and Petitioner is a “rural telephone company” as defined in 47 U.S.C. § 153(37) and 47 C.F.R. § 51.5.
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