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REPLY BRIEF OF THE OFFICE OF THE PUBLIC COUNSEL

Public Counsel respectfully suggests to the Commission that both BPS Telephone Company and Amicus ALLTEL Telephone Company have failed to present persuasive legal and factual arguments to justify this Commission confirming that BPS has lawfully achieved price cap regulatory status.  These telephone companies have urged on this Commission a reading of Section 392.245, RSMo 2000 that does violence to the intent and purpose of the price cap regulatory system. 

 Price cap regulation is designed to provide flexible pricing authority within limits to protect the consumer so that incumbent local exchange companies can contend with competing local exchange companies.  Since the alternative local exchange companies are classified as competitive companies, they are not subject to the cost based pricing restrictions and time delays of a rate of return regulatory system. Price cap regulation frees the incumbent companies from these rate of return restrictions to meet the challenge posed by the new providers.

The very reason for price cap regulation becomes a hollow purpose if BPS succeeds in convincing the PSC that its position is correct, lawful, and reasonable.  As this Commission is well aware, the transition from a rate of return regulated company to a price cap regulated company is designed to end, if effective competition develops, in the final classification of the services in each of its exchanges as competitive. Section 392.245.11, RSMo.  When and if that occurs, then competition should act as the disciplining force on prices rather than regulation. The first step in the transition to the ultimate goal of competition as the substitute for price regulation must have an alternative provider that competes with BPS or else it negates the legislative intent and purpose of Senate Bill 507.  

Alternative local exchange service provider: if not a competitor, what is it?

Contrary to the discussion in the Briefs of BPS and ALLTEL, Public Counsel and the Staff are not trying to impose an effective competition standard on the initial price cap election process.  Effective competition comes into play only when a price cap company seeks to reclassify its services as competitive after five years of price cap regulation. But Public Counsel believes it is inherent in the concept of an "alternative provider" that it must be a competitor, especially in light of the purpose and intent of price cap regulation and Senate Bill 507. 

 Senate Bill 507 is intended to provide the legal framework for competition in the Missouri telecommunications market and to dovetail and roundout the implementation of the Federal Telecommunications Act of 1996.  The only reasonable and logical way to read the price cap statute and to give effect to the intent and purpose of Senate Bill 507 is to recognize that the alternative provider is certified to provide and in fact provides those services the incumbent provides at the same time in the same territory.  

That is the intent and clear purpose of the certification considerations in Section 392.451, RSMo.  The new provider must provide the essential services the incumbent provides (Section 392.451.1 (1)) and provide the same service standard, service quality, billing standard, reporting requirements and abide by the same regulations and rules that govern the incumbent with which the alternative provider seeks to compete in the same territory. (Section 392.451.2, RSMo).

  An alternative provider must offer an alternative to the incumbent. The law and the PSC has set the standard for the alternative service offerings the alternate provider offers so that it can provide a suitable and substitutable local basic service. It is clear from Section 392.451 that alternative providers in small telephone company exchange territories are not to offer inferior service or a lessor degree of service than the service provided by the incumbent.  This is obviously designed to protect the public and consumers.  It also protects the incumbent small company by limiting the ability of alternative providers to enter the small company markets and siphon off customers for some services without offering a full range of services in competition with the full range of services offered by the incumbent.

Covenant not to compete is inconsistent with the intent and purpose of Chapter 392

A competitor is one who seeks an object in rivalry with others that are also seeking it. Competition is an endeavor to gain what another endeavors to gain at the same time. The agreement between BPS and Missouri State Discount Telephone is an agreement not to compete for the same customers to provide the same services at the same time.  The agreement is an agreement to restrict the "rivalry" to only those telephone customers BPS does not want now or has shut off service for nonpayment and obviously does not want in the future. If the facilitating and encouraging competition in the Missouri local exchange market is the intent and purpose of Senate Bill 507, Section 392.245, RSMo, and Chapter 392, then this covenant not to compete is inconsistent with that purpose.  Because it is inconsistent with that purpose, it is contrary to the public interest.  The PSC is duty bound to protect the public interest and should reject any proposal and set aside any action that is inconsistent with or violates the public interest.

PSC should not interpret or apply the law to produce an unintended result

A primary rule of construction is that the courts attempt to ascertain the intention of the General Assembly, if possible, by faithfully giving the language of the act its plain and rational meaning if such can be done. In making that determination, the court must "consider and give weight to the object sought to be accomplished, the manifest purpose of the act; and we avoid, if possible, any construction which will lead to absurd or unreasonable results." (Court's emphasis)  State v. Tustin, 322 SW2d 179, 182 (Mo App 1959)

BPS asks the Commission to abandon common sense and a reasonable interpretation and construction of Section 392.245 to allow it to become a price cap company without competition. "The construction of a statute should accord with reason and common sense and should not require unreasonable things. [Cite omitted] The reason of the law should prevail over its letter, and general terms should be so limited in their application as not to lead to injustice, oppression or an absurd consequence, the presumption being that the legislature intended no such anomalous results." State ex rel. McPherson v. St. Louis & S. F. R. Co., 79 S.W. 714, 716  (Mo App. 1904) 

Judge Lamm, a Missouri Supreme Court jurist with a flair for an apt turned phrase, has provided an insightful view of statutory construction worthy of the Commission's consideration. He made note of proper guidelines for construing new legislation regarding damages for railroad injuries so as not to hinder the law:


"This new act introducing legislative innovations of a far-reaching character, its exposition should be attended with judicial caution in order not to press its words too far and divert the law from its prescribed statutory channel. For, as said by Coke: "If a river swells beyond its banks, it loseth its own channel." Neither ought the words be pressed too tightly, so as to squeeze the life out of the law." Murphy v. Wabash R. Co

128 S.W. 481, 487 (Mo banc 1910)

Finally, the proper method to approach the construction of Section 392.245 is to take a broad view as urged by Public Counsel so that the legislative intent and purpose is paramount and the Commission is not strapped into an illogical formalistic straight jacket that defeats the goal of the Act.

"We may not capriciously ignore the plain language of the statute but in determining what the language really means we may consider the entire purpose and policy of the statute and "the language in the totality of the enactment and construe it in the light of "what is below the surface of the words and yet fairly a part of them." The meaning of statutes and particularly the meaning of our school statutes may not be found in a single sentence but in all their parts and their relation to the end in view or to the general purpose. Some Reflections On The Reading Of Statutes, Frankfurter, 2 Record Of The Ass'n. Of The Bar Of The City Of New York No. 6; 47 Col. L.R. 527. "

State ex rel. Kamp v. Pretended Consol. School Dist., 223 S.W.2d 484, 489 (Mo 1949) 


Conclusion

Public Counsel urges the Public Service Commission to reject BPS Telephone Company's "election" of price cap regulatory treatment under Section 392.245.2, RSMo 2000 and asks the Commission to issue a Report and Order that refuses to recognize that BPS Telephone Company qualifies for price cap regulatory status.
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