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Most jurisdictions have statutes providing for the registration of
trademarks, trade names and service marks. t Registration under
state trademark statutes, like their federal counterpart, is prima
facie evidence of ownership of the mark,s and provides statewide

ISMUnn244"01
t Sae e.g., Cal Bus & Prof code

114200; 765 LLCS 1035 ; Mass Gen L
ch 1108 ; NY GenBus Low 1360.
U.S . Polaroid Corp. v. Polaroid,

Inc., 319 F2d 830 (applying Illinois
law% Kitchens of Sara Lee, Ian v.
Nifty Foods Corp ., 266 F2d 641
(applying Now York haw) ; Esquire,
Ire v. Esquire SlipperMfg. Co., 2,43
F2d 640 (applying New York Low);
Jean Patou, tae v . Jacqueline
Cochran, Inc ., 201 F Supp 861
(applying New York law),aird 312
F2d 126 .
Evidence before the court

appeared to be more than sufficient
for the granting or a preliminary
injunction under Illinois law. Hyatt
Corp . v. Hyatt Legal Services, 736
F2d 1163 (CA7 1984).
Cal.

	

Ball v. American Trial
Lawyers Assn, 14 Cal App 3d 289,
92Cal Rptr 228 .
UL

	

Hyatt Corp. v. Hyatt Legal
Services, 736 F2d 1163 (CA7 1984);
Polaroid Corp . v . Polaroid, Inc., 319
FYd8a0.
Mass. Under Massachusetts

statute the likelihood of bury (o
business reputation or ofdilution of
distinctive quality of a trade name
or trademark is ground far igjuno-
tive relief in cases of trademark
infringement or unfair competition,
notwithstanding the absence orcom-
petition between the parties or of
confusion as t the source ofgoods or
services. Great Scott Food Market,
Inc .v . Sunderland Wonder,Inc ., 348
Mass 320, 203NE24376,
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N.Y.

	

Kitchens of Sara Us, Ira
v. Nifty Foods Corp., 266 F2d 541 ;
Esquire, I,e. v. Esquire Slipper Mfg.
Co., 243 F2d 640; JeanPatois, Innv .
Jacqueline Cochran, Inc., 201 F
Supp 861,aifd 312 F2d 126 .
Or. While other courtshave ma-

airued similar antidilution statutes
to permit consideration ofconfusion
of source in determining whether
injunctive relief is available, Ore-
gon's statute clearly expresses that
competition and confusion ofsource
are immaterial . Wedgwood Homes,
Inc.v. Lund, 58 Or App240, 648P2d
393.
Tex. Sandy International, Inc.

v. Hamel & Gretal Chitdreds Shop,
775 SW2d 802 (Tex App 1989), reh
den .
See also Callmann, Unfair Comp,

Trademarks & Monopolies §25.60
(4th Ed).
2 Ffa . Prior registration under

state statute is only prime facie evi-
dence or exclusive ownership of
particular service mark and, unless
coupled with and supported by
actual usage of the mark sufficient
to vest in registrant's use a secon-
dary meaning, will not defeat a
similar use by competitor who has
actually established and placed in
operation business identified by
such mark . Abner's Beef House
Corp . v. Abner's International, Inc .,
227 So 2d 883 (Via).
Under Florida statute, corporate

owner ofproperly registered service
mark containing name 'Abners'

r

CORPOPATENaugs

§ 2442

protection .3State
registration, unlike Federal regis tration, does not

normally warranta
presumption ofthe validity of a registered mark

or the exclusiveright to use thomarks due to the factthat the states

generally lack adequate facilities for preexemination
.sThe principal

function ofstate trademark
laws is to provide a form ofregistration

formarks which are
notused in interstate of foreign commerce and

do notqualify for federal
registrations

§
24,2 - Assumed Or

f"'ill"'s"narnes.

it h" been said that a corporation, when it comes into existence,

acquires i legal name by which it is known and identified, and by

which it conducts business
. r If the corporation is not authorized by

had au3n®va right to use the mark

	

Igaation 7,tLSI

in connection with ifs business in

	

sU.S. Diamond National Corp .

the state. andwas entitled to cream

	

v. Lee, 333F2d 617 .

unauthorized use of that mama as

	

Ids. Colorado 58
Idaho

& Seeva-

part of Its registered service msrk

	

for Co. v . Proctor .

	

8

	

ho b78, 76

where such use would result in can-

	

P2d438. dting this treatise.

orfusion

	

deception. Almer's

	

IB. Stenaka Net, Forbundeti

intematLal;"lnc. v. Almer's Beef

	

CMrego v-Swedish Nat Assn, 206

House Corp., 220 So 2d 683 (Flu

	

Ill App 428.
Ind. Nhen a certain name is

APP) .

	

its charter
*U.S. Plaintifrs federal regis

	

given to a_

	

oprporatioa by

tration of trademark °Burger King"

	

and adopted, the corporation can, in

gave it exclusive right b use that

	

general, actby no other name . Grass

name in Illinois except (n limited

	

v. Tiptoe, T . & B . Turnpike Co ., 32

market area therein w)sare defer-

	

Ind376 .

dart had aetuaUY used same name

	

yen. Kansas Milling Co. V-market

ft had registered under IIli.	Rye,, 152 Kan 137, 102 P2d 970 .
bad

Trademark Act prior

	

to

	

citing (his tieause-

plaintifPs

	

rederal

	

registration,

	

La.

	

Beady Portion lrfeat Co. v.

where defendant had operated only

	

illichael's A Catering Experience,

is

	

that limited area and

	

not

	

542So 24 207 (La. APP 1989) .

tbrwghoutthedate-Burger King
of

	

N.Y,
There

rosgainsftr ofstatute
FIor1da, Inc.

	

.Hoot., 403 F7d 005-

	

pecan', with P

	

store

s 1I.$. John Morrell & Co . v.

	

requiring corporation owning

lleliable Padria8 ~ , 296 F241 314;

	

to causetrue, fullnameofsachstare

(CA7) ; Hot Sboppes, Inc- v . Hot W he publicly revealed andProm"

In,. 203 F Supp 717 MD nently and legibly displayed upon

NC) .

	

exterior of building, where exterior

gas also CeBmenn, Unfair Comp,

	

plate glass show window of restau-

Tradtunarks & Monopolies § 26.60

	

rant owned by corporation bore

(4th Ed).

	

thereon gold leaf lettering about an

s Sea Callman, unfair Comp,

	

inch end one half in height the

§ 26.60

	

inscripttun :
Trademarks & Munopolair

	

"Formerly Garners Res-

e

	

tsurant, operated by H. & B .

t page 145
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law to conduct business under an assumed or fictitious name, its
legal nameis the only name which may be used by the corporation . 2

Caterers, ]nc .' People v . Ferdinand,
172Misc 596,15 NYS2d 606 .
The fact that a corporation came

intobeingas the result ofthe consal .
idation of two other corporations
does not warrant the use by such
corporation of the name ofeither of
the original corporations as a substi.
tute for its corporate name.
Scarsdale Pub. Co. v. Carter, 63
Misc 271,116 NYS 791 .
Ohlo. The name designated in

the articles ofincorporation is bind-
ing on the corporation and the
public . Stanton v. Tax Commission
of Ohio, 26 Ohio App 198, 169 NE
340 .

2 U.S . DIamDod National Corp .
v . Lee, 333 F2d 517.
Rule that corporation must

engage in business only and" its
proper corporatename, and maynot
lawfully transact business under
assumed orfictitious name, doesnot
make it illegal forcorporation to use
trade name, or what may be
described as colloquial or nickname,
or abbreviated name. GreatAtlantic
& Pacific Tea Co. v. A. & P. Radio
Stores, Inc ., 20 FSupp 703.
Conn . Woronieki v. Pariskiego,

74 Coon224, 50A 662.
Ids . Colorado Milling & Eleva-

(or Co . v . Proctor, 58 Idaho 578, 76
P2d 438, chins this treatise .Ill

. Sykes v, People, 132 Ill 32,
23 NE 391 ; Precision Components,
Inc . v . Kapeo Communications, 131
ill App 3d 655,475 NE241. 1071 .

It the defendant,wrporatioa had
the power to use without authority
oflaw aname different from itslegal
corporata name, it would have the
right to use an indefinite number of
such camas, which wouldviolatethe
public policy of the state . Svenoka

Page 146

FLMHBR eye CORP

Nat. Forbundeti Chicago v. Swedish
Net,Asst, 205 DlApp428.
In Illinois a corporation has no

legal right to use any name other
than thatunder which it was organ-
ized, and use by a corporation of a
name dMrant from its legal corpo-
rate name is against public policy.
Anzalone v. Durchslag, 1 DI App Sd
125,273 1fE2d 762 .
Ken. Though corporation may

have but one registered or legs)
name it is not prohibited from using
a wntractianofitsnamein advertis .
ing. American Fence Co. of the
Midwest, loo. v. Gestes, 190 Kan
353,315P2076.
There being nopermission to gem

eral corporation code for It to do so,
corporation may not, either in its
articles of incorporation or by
amendment thereto, obtain right to
conduct its business under trade
name or series of trade names in
addition to its corporate name and
title, Kansas Milling Co, v, Ryan,
162 Hon 137, 102 P2d 970, citing
this treatise.
Mass. Boston RubberSboe Co.

v. Boston Rubber Co ., 149 Mass 436,
21 NE875 .
N.J. Sole shareholder was per-

sonally liable on contract where the
corporation transacted business
through unregistered alternate
name. African Bio-Bolanica v.
Leiner, 264 NJ Super 369, 624 A2d
1003 (1993).
N.Y. In New York, no corpora-

tions save those created by law, and
a corporation seated within mem-
ory can regularlyhave butone name
and, in all legal proceedings, the
true name of the corporation must
be used . MoGaey v. People, 45 NY
153 .

Coapm72NAatss

Corporation has no right to do
business under assumed name . Peo-
ple v . Ferdmand, 172 Mine 596, 15
NYS2A 506 .
Or. Llggattv.Ladd,170r89,21

P 133 .
a U.S.

	

Under Florida law, a cor-
poration, like a natural person, can
acquire, a fictitious or trade name
particularly where it leas a secon.
dart' meaning. Miami Credit
Bureau, Iim v. Credit Bureau, Inn,
278 F2d 565, clUngthis treatise .
Statute which prohibits any per

son from conducting business under
an assumed name unless duly regis-
tered, does not apply to domestic or
foreign corporations, Shoppers Fair
of Arkansas, Inc. v. Sanders Co.,
Inc., 207 F Supp 718,
Ariz. "ICracbell Corp . v. Hsrmam

son, 8 Ariz App 424, 446 P2d 834,
citing this treatise.
Cal. John Beard Memorial

Foundation v. Krebs, 96 Cal App 2d
597, 215 P2d 939.
Flu. btiami Credit Bureau, Inc.

v. CreditBureau,Inc.,216FYd 665 .
(;heck which Was drawn payable

to "11011,lnn"was properly endorsed
'Marketing Associates, Inc. We
ROI, Inc.' where MarketingAssoci-
ates operated under (he trade name
of OHM, loc.' Segel v. First State
Bank ofMiami, 432 So 2d 1378 (Flu
App), citing this treatise.
Ga . American Esp. Travel

Related Services Co., Inc. v . Bulge,
202 Ga App 358, 414 SE2d 499
(1991); Harris v. Sulcus Computer
Cory� 175 Ga App 140, 332 SE2d
660; Joha L. Hutcheson Memorial
TA-County Hospital v. Oliver, 120
GaApp 647,171 SE2d 649 .

02442

In the absence ofany legal prohibition or fraud, however, a corpora-
tion has the same freedom as an individual to adopt and use an
assumed or fictitious name in conducting its business.' A corpora-
tion conducting business under an assumed or fictitious name must

A tradenarne .acquired by acurpo-
ration, by user, in connection with
and as descriptive ofgoodsmauufec~
tured and sold by it, is not a
corporate mine. Rome Machine &
Foundry Co. v. Davis Foundry &
Machine Works, 135 Go 17, 68 SE
goo.
A corporation may transact husi.

ness withinits corporate powers in a
name other then its legally author
ized corporate name, Moon Motor
Car Co . v. Savannah Motor-Car Co.,
41 Ga App 231,152 SE 611.
Ids.

	

Colorado Milling & Eleva.
for Co. v. Procter, 58 Idaho 578, 76
P2d 438, citing this treatise.
Ill. Texaco, Inc. v. Kane County

Oil, Inc., 96 Ill App 2d 383, 238
NB2d 622.
Iowa. Hickman v . ftygrade

Packing Co ., 185 NW2d 801 (Iowa);
Butler Mfg. Co . v. Ell)ott& Cox, 211
Iowa 1068, 233 Nip 669.
lime . American Fence Co . of the

Midwest. Inc. v. Gestes, 190 Kan
393, 375 P2d 775; Kansas Milling
Co, v. Ryan, 1521tan 137, 102 P2d
976, citing this treatise .
Ky. Gait House, Inc. v . Home

Supply Co ., 483 SW2d 107 (Kt') ;
Griffith v . St . Walburg Monastery,
427 SW2d 802 (Xy); Meredith v .
Universal Plumbing & Construction
Co., 272Ky 283,114 SW2d 94, citing
this treatise .
La .

	

Mioton v. Del Corral, 132 Le
730, 61 So 771 ; Ready Portion Meat
Co. v. Michael's A Catering Experi.
once, 542 So 2d 207 (La App 1989);
Mas Nursing Inc. v. Burke, 623 So
2d 609 (La App 1988) .
A corporation may contract in an

assumed name or a name acquired
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by user orreputation, in the absence
or statute prohibiting it from doing
so. National Oil Works, Inc. v. Kom
Brea.,164 La 600, 114 So 659, citing
this treatise.
Corporation may receive and

indorse notes payable to it by
another corporate name, no fraud
being committed, and such Ladorsa-
mant will carry title, TraderW
Securities Co . v . Dutach, 19 La App
576,137 So76,140 So 75.
Mass. General Motors Accept,

ante Corp. v. Haley, 329 Mass 559,
109 NE2d 143; Staples Coal Co. v.
City Fuel Co., 316 Mass 503, 55 - tract in the assumed name with
NE2d 934; Blanchard v. Stone's,
Inc., 304 Mass 634,24 NE24 688 .
Acorporation may acquire a right

to the exclusive use ofanothername
than its corporate name as a trade
name. Boston Rubber-Shoo Co . v.
Boston Rubber Co., 149 Mass 436,
21 NE 875.
Mich. Walrath v. Campbell, 28

Mich 111,
Mo . Coca-Cola Bottling Co. v.

Grooper, 691 SW2d 395 (Mo App);
State v. Kelly, 408 SW2d 383 (Mo
App).
Nov. All Nite Garage, Ins, v.

A.A.A. Towing, Inc. of Reno, 85 Nev
193, 452 P2d 902.
NJ.

	

B. Di Medic & Sons, Inc . v.
Camden Lumber & Millwork Co .,
Inc., 23 NJ Super 365, 93 A2d 46,
citing this treatise .
N.M. Spain Management Co. v.

Packs' Auto Sales, Inc . . 54 NM 64,
213 P2d 433, citing this treatise .
N.Y.

	

Sample, Inc. v. Porrath, 41

	

(Tex Civ App) .
AD2d 118 . 341 NYS2d 683; Anti-

	

Wash. Seattle Assn or Credit
Defamation League of RNs( Biiith

	

Menv. Green, 45 Wash 2d 139,273
v. ArabAnti-Defamation League, 72

	

P2d $13, citing this treatise; Broth
Misc2d 847, 340NYS2d 632; People

	

erhood State Bank of Spokane v.
v. Ferdinand, 172 Misc 595, 15 Chapman, 146 Wash 214, 259 P
NYS2d 506 ; Mail & Express Co. v.

	

391;11'adewell Stores, Inc, v. T.B. &
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Parker Arles, 204 App Div 327, 198
NYS20.
Okla. Oklahoma Operating Co.

v. Shipley, 171 Okla 484, 43 P2d
446 .
PA. Miscellaneous, Iuc, v.

Klein's FashiouA Inc., 452 Pa 62,
305 A2d 22;W.F. Meyers CD.. Inc. v.
Stoddard, 363 Pa Super 481, 526
A2d 446.
When acorporation elects to carry

on a branch of its business in an
assumed name, it is liable for the
acts of agents, sddng within the
scope of their authority, who con-

relation to such branch ofthe busi-
ness, in all cases where the contract
would have boar binding if made in
the actual name of the corporation
Phillips v. International Text Hook
Co., 26 Pa Super 230.
S.C. Corporation

	

which
obtained license in its corporate
name from state highway depart-
meat for motor truck could not be
relined from responsibility arising
from operation of truck because of
its transfer ofassets to another cor-
poration and subsequent dissolution
where it continued to do business
under its trade name. Long v. Cam.
line Baking Co., 193SG 225,8 Seed
326.
Tenn.

	

Kenamans Wilson, Inc . v.
Allied BankofTexas, 836 SW2d 104
(Tern App 1992).
Tex. Nichols v. Seale, 493SW2d

589 (Tex G9v App); W.B . Clarkson &
Co . v. Gams S.S. Line. 187 SW 1106

r
lr

CORPORATENMHas

be authorized to do business in the state. 4
In many states, a person or entity doing business under an

assumed or fictitious name is subject to specific statutory regula-

tions.s These provisions may notbe applicable to corporations. 6 Tha

hf .. Ire., 7 Wash App 424, 600 P2d
1290.
W Va Grafton Groom Co . V.

Home BrewingCo. ofGraftam, 60 W
Va 281, 64 SE 349_

4 Lda . CgIorado3&IGng&Elava-
lor Co. v. Proctor, 59 Idaho 578, 76
Md 438,citing this treatise.
San. Kansas Stilling Co. v.

Ryan, 152 Kaa 137, 102 P2d 970,
citing this treatise. ,
Ky. Meredith v . Universal

Plumbing & Construction Co., 272
Ky 253, 114 SW2d 94, citing this
treatise .
La. 11y-Grade Investment Corp.

v. RobMard.196So 2d 656(LsApp).
W. Va. Simpson v. Grand Inter

national'Brothelheod ofLocomotive
Engineers, 83 WVa 355, 98 SE 580.
s Arim' Aria Rev Slat Ann

§§ 44-1236, 44-1460.
Ark. ArkCode Ann 14-27-404 .
Cal. Cal Bus & Prof Code

§ 17910 et seq.
Colo . Colo ReySlat § 7-11-101 .
Conn. ConnGenStat§35-1 .
Pin .

	

Fia Stal § 866.09.
Ga. Go Code Ann §§ 10-1--490,

10-1-493 .
DL 805ILCS 514 .15.
Ind . Ind Code 023-15-1-1,

23-16-1-3 .
Ky. Ky Rev StetAnn§ 365.016.
La. La Rev Slat Ann §§ 61:281,

51:283.
Me . Me Rev Stat Ann tit 13-A.

1307,
Mass.

	

Mass Gen L ch 110, §§ 4;
5.
Molt.

	

MSA § 21.200(217); MCL
4460.1217.
Mien. Minn Slat 4§333.01-

333.06.

§ 2442

Mo. afo Rev Slat §§417.200,
417.210.
Mont. Mont Code Ann

§ 30-13-201 et seq .
Net-.

	

Neb Rev Stat 4 87-208 et
s
Nev. Nev Rev Slat § 602010 et

se
N.19.

	

NH Rev Slat Ann 4349:1
et seq .
N.d. NJ Rev Slat § 14A:2-21.
N.Y. NY Gen Bus Law §§ 130,

133.
MO. NC Gen Slat §§ 66-68.
Ohio. Ohio Rev Code Ann

§§ 1329.01-1329 .06.
Olds.

	

Okla Stat lit 18, 11140.
Or.

	

OrRevStot § 648.005st seq.
Pa.

	

64PaCons Stal§ 301 et seq .
R .I.

	

RIGeaLaves § 7-1.1-7.1 .
Tenn. Tenn

	

Cade

	

Ann
§ 46-14-101(d).
Tex. Tex Bug Corp Act Am art

2.05".
Utah. Utah CodeAnn§ 4-2-6 ot

seq.
Va. Va Code Ann §59.1-69 et

seq.
Wash . Wash Rev Code

§ 19.80.001 etseq .
W. Va.

	

WVa Code f 47-8-2 et
seq.
Wis .

	

wis Slat § 134.17.
Wyo . Wyo Slat §§ 40-2-101 to

40-2-109.
e U.S .

	

Sparks v. Porter, 270 F
Supp 953 (applying Florida low).
Fla. President was not person-

ally liable for back tent where
business incorporated under
assumed name shortly after execu-
tion of lease. LangwoAby & Anne,
Inc. v. Meadowlawn Pharmacy, Inn,
629 So 2d 892 (Fla App 1993).
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Sparks v. Porter, 270 F Supp 963.
Ga . National Brands Stores,

ln~ v. Muse & Associates, 183 Ga
88, 187 SE 84 .
Georgia statute relating to regia .

tration oftrade names did not apply
to promissory note payable to vJ-F.
Darby, trading as the J.F. Darby
Lumber Company' where it
appeared from face of instrument
that it was taken by payee in his
true name and not in such trade
name. Stewart v . Darby Banking
Co . . 183 Ga 888, 190SE 28 .
GeorgiaTrade Name Registration

Actdid not abolish rightofbolder in
due course to maintain action on
negotiable instrument which was
taken by payee In trade name which
payee had failed to register under
act Peoples Load & Finance Corp. v
Latimer. 183 Ga 809, 189 SE 899 ;
Southern Security Co. v, American
Disccuut Cm,184 Ga 82,190 SE 350,

Corporation is a 'person' within
meaning of act. Constitution Pub,
Co. v. Lyon, 52 Chi App 434, 183 SE
653.
Kan . Kansas blilling Co . v .

Ryan, 152 Kan 137, 102 P2d 970,
citing this treatise .
Ky. Meredith v . Universal

Plumbing & Construction Co � 272
Ky 283,114 SW2d 94,
Some of the statutes prohibiting

persons from carrying on business
under an assumed name until a
statement has been filed in e desig-
nated public office giving the name
to be used and the names and
addresses of the persons so engaged
expressly except domestic corpora-
tions. KozyTheatre Co . v. Love, 191
NY 595,231 SW 249.
La National Oil Works, Inc- v,

Kom Bros., 164 La 800,114 So 669;
Mat Nursing Inc. v . Burke. 623 So
24 909 (La App 1988).

Page 160
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Nev.

	

Nevada statute relating to
the filing of a certificate of doing
business under a fictitious name
does not apply to corporations.
McCulloch Corp, v. O'Donnell, 83
Nev 396, 433 P2d 839; All Nits,
Garage, Inc. v. AAA Towing, Ins, of
Reap, 85Nev 193, 452P2d 902.
NY. Now York Penal Law,

which requires persons conducting
at transacting business under an
assumed name to file in the office or
the county clerk a certificate setting
forth the true name ofthe owners or
thabusmess, expreselyexcludes cor-
porations from its operation. People
v. Ferdinand . 172 blisc 595, 15
NYS26 606.
Tax. Stanley v. State, 145 Tex

Crim 32, 166SW2d456.
Wash,

	

TradeweB Stores, Ins v,
T.B.&M-,Inc., 7WashApp424, 500
P2d 1290 .
AlthoughWashingtonstatutepro-

vidiog for the filing of assumed
names was expressly not applicable
(o corporations, it did not prohibit a
corporation doingbasinessunder an
assumed name from flung such
name, and the fad thatit had made
such filing was not evidence that it
had intended to abandon its corpo-
rate status. Seattle Assn of Credit
Men v . Green, 45 Wash 2d 139, 273
P2d 613, citing this treatise.
Washington assumed-name sta4

cats exempted a corporation from the
requirement of filing an assumed-
named eertiflcate if the corporation
identified itselfin its pleadings both
as (o its true corporate name andits
assumed name underwhich it trans-
acted business. Griffiths & Sprague
Stevedoring Co. v, Bayly, Martin &
Fay, Inc., 71 Wash679,430 P2d600.

V
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ModelBusiness Corporation Acts 7 and corporation statutes in most

states regulate the use of assumed or fictitious names by foreign
corporatioas.6 Statutory provisions regulating the use of an
assumed or fictitious name generally require a filing with the state
setting forth the assumed or fictitious name, a Such statutes serve

IWould $us Corp Ad § 108(c)(1);
Model But Corp Act (1984) 116.06
(a)(2).

IAla. Ale Code § lo-2B-15.06,
Alas,

	

Alaska Slat 110.06.723.
Arlx. Ariz Rev Slat Ann

§ 10-150RA)(1)(b).
Ark. Ark Code Aar § 4-27-1606

(A)(2).
Cal.

	

Cal Corp Code § 2106(1))
Colo.

	

Coto Rev Stat 17.115-106
(2) .
Del,

	

DelCodeAnntit8,1 371(c).
D.C. DC Code Arm 129-399.2

(1).
Fla.

	

FlA Slat § 6071506(I)(b) .
Ga. G6 Code Ann 114.2-11,506

(a)(2) .
Haw. Mew Rev Stat § 416-108

(1)(C) .
Ids

	

Idaho Code § 30-1-108(1))
(1). -
DL 805II.C36f4.05(aX9x1) .
Ind. Ins Code 123-1-4i4(6)

(2).
Iowa Iowa Code §§490.401(6),

490.1506(1)(1)).
Ky. Icy Rev Slat Ann

1§271B-4-010(6), 271B.15-660(1)
(b
La. LeRevStatAnn§12,303W

(3).
Md. Md Coda Ann Corps &

Aaahs § 2-106(c).
Miser. Miss

	

Code

	

Ann
§ 79-4--15.06(6x2).
Mo. No Rev Slat § 351.684,
Moat. Mont Code Ann

§36-1-1031 .
Neb. Neb Rev Slat §21-20,173

(1)(b),
NIH. NS Rev Stat Ann

§293-A:1b.06(a)(2).
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N.J.

	

NJ Rav Stat § 14A:2-2(3). .
N.M. NMStatAnn§53-17-3(B)

(1).
N.C. NC Geu Stet § 55-15-06(s)

(2).
N.D. ND Cent Code 110-22-03

(3)(a).
Ohio. Ohio Rev Code Ann

§ 1703.04(Bxl).
Or-

	

Or Rev Stat § 60.717(3).
Pa.

	

PaSlat Ann tit 15. § 4123(h)
(1)(i1.
S.C . SC Code Amt §33-15-306

(a)(2).
S.D . SD Codified Laws Ann

§ 47-2-380)(c).
VL

	

Vt Stet Ann tit 11A, §1&06
(6x21.
Va . Va Code Ann § 13.1-762(B)

(2).
Wash . Wash Rev Code

§ 23H.15,060(2xb).
W.Va. W Va Code § 31-1-61(1))

(1W is . Wisbtst§180.1506(1).
Wyo . Wyo Stat §17-16-1506

(4).
s U.S. Bechtel v, Robinson, 886

F2d 644 (CA31989) (construing Del-
aware law); Homeco Developments
v, Markborough Properties, Ltd.,
709 F Supp 1131 (SD Fla 1989)
(applying Florida law).
Colo. Where an action brought

by a corporation, doing business
under an assumed name, is dis-
missed for thesetsreason thatithas
failed to comply with the statutory
provisions requiring the filing of a
certificate to authorize the doing of
business under an assumed name,
and where the corporation after
such dismissal complied with the
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the primary purposes ofpreventing public deception and permitting

statute, it can maintain a new suit

	

A person who deposits money of
upon the same transaction againsta

	

herown in a bank in the name ofa
plea ofresjudicala Admiral Corp . v.

	

proposed corporation which is never
Trio Television Sales, 138 Colo 157,

	

formed, under an agreement with
330 P2d 1106.

	

the bank that it is to contain her
Dal. Bechtel v. Robinson, 886

	

propertyuntil the proposed corpora-
F2d 644 (CA3 1989) .

	

tion is formed, and is to be paid out
Fla. President was not person-

	

only on checks countersigned by a
ally liable for back rent where particular person, is riot thereby
business

	

incorporated

	

under

	

doing business under on, assumed
assumed name shortly after sreco-

	

name so as to preclude her from
recoveringthe amountofthe deposit
for failure to comply with statutory
requirements in relation to persona
doing business under assumed
names. Hamburger v . Bank of
Detroit, 218 AUeh 173, 187 NW635.
Mont. Shareholders in a oorpo-

ration that has not complied with
the fictitious name statute may be
barred from maintaining an action
under such name . Stott v. Fox, 246
Mont 301, 805 P2d 1305(L990).
A corporation which was acting

under an assumed name without
registration did not have access to
the state courts . Marketing Special-
isls, Inc. v. Service Marketing of
Montana, Inc., 693 P2d 540 (Mont) .
NJ. Sole shareholder was per-

sonally liable on contract where the
corporation transacted business
through unregistered alternate

Ryan, 152 Kan 137, 102 P2d 970,

	

name. African Rio-Botanic¢ v.
citing this treatise .

	

Leiner, 264 NJ Super 359, 624 A2d
MLch.

	

Fact that stockholder,

	

1007 (1993) .
after corporation was dissolved,

	

Pa. Foreign corporation author-
transacted

	

business

	

under

	

an

	

ized to do business in Pennsylvania
assumed name without complying

	

which had obtained certificate to
with state laws, does not affect his

	

carry on its retail-store business
title or interest in the property

	

thereunder fictitious or trade name
which formerly belonged to the cm-

	

failed tosustain burden ofproofthat
poration, not give defendant any

	

such name had acquired secondary
right to misappropriate property

	

meanin&thus notentitledtoinjunc-
either of corporation or of such

	

tive

	

relict

	

against

	

domestic
stockholder . Pontiac Trust Co. v .

	

corporations use of similar name
Newell, 266 Mirh 490,254 NW 178.

	

prior In registration. Miscellaneous,

tion of lease. Langworthy & Assn,
Inc. v . Meadowlawrt Pharmacy, Inc.,
629 So 2d892 (Fla App 1993).
Although a corporation generally

meat file its fictitious name, the
state recognizes so an exception to
this filingrequirementa corporation
that does business under the name
in which it was incorporated.
Homeco Developments v.
Marlborough Properties, Ltd ., 709
F Supp 1137(SD Fla 1989).

111 . Precision Components, (no,
v. Kapco Communications, 131 ill
App 3d 555, 475NE2d 1071 .
Ind. Corporation which con-

ducts business under any other
name or designation is required to
file certificate of assumed name.
Parker v. Rod Johnson Farm Ser-
vice, Inc., 384 NE2d 1129 (Ind App).
Kan. Kansas Milling Co . v.
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Iaav . Moles Fashions, Ire., 452 Pa
62, 805AM 22,
Tenn. Kemmons Wilson, Inc . V.

Allied Bask ofTaxes, 836SW2d 104
(Tern App 1992) (discussing Texas
law).
Tez Kammons Wilson . too. v.

Allied Back ofTexas, 8S6 SW2d 104
(Teen App 1992).
Vt Corner Garage v. Pullen, 96

Vt 468, 120 A863.
10 U.S.

	

Bechtel v. Robinson, 886
F2d644'(CA31989) (conatruingDel-
aware law).
C&L , Purpose of California stat-

ute, under which corporation filed
certificate that it wasdoing business
under fictitious trade name, was not
to estopcreditors who did not rely on
the public record nor to provide
shield to persons doing business
under fictitious names against their
creditors who did not avail them-
selves of information contained in
(he presented statutory record . J &
J Builders Supply v. Caffin, 248 Cal
App 24292, 56 Cal Rptr365.

Del . "Common name statutes
protect the residents of the state
from the activities of unidentifiable
associations engaged in business
under assumed or common names .
Bechtel v. Robinson, 868 F2d 644
(CA31989).
Ga.

	

Failure to register other or
assumed name in accordance with
statute will result In corporation's
loss of right to prevent others from
using it National Brands Stores,

§ 2442

accuracy in naming and serving parties in litigation . t o
A plaintiff by the mere act of incorporation cannot invoke the

common-law principles ofunfair competition to enjoin acorporation
from continuing to conduct business under a similar assumed
name. if
A contractentered into by orwith a corporation under an assumed

name may be enforced by eitherparty, ifthe identity of the corpora-
tion is established bysufficient evidence. is The validity of acontract

Inc. v. Muse & Associates, 183 Go
88,187 SE 84.

Failure to record such assumed
name does not relieve corporation
from its liability as signer of con-
tract . Atlanta Butchers Abattoir &
StockYard Co. v . Reaves, 54 Ca App
138, 187 SE 162.
OL

	

Precision Components, Inc.
v . Kopec Communications, 131 Ill
App 3d 655,475 NE2d 1071.
Tex. Y a party fails to file an

assumed name certificate he cannot
maintain a suit in a Texas court
under that name . Lighthouse
Church ofGoverleaf v . Texas Bank,
889 SW2d 596 (TexApp 1994).
Va.

	

Leckie v. Seal, 161 Va 216,
170SE 844, 847 .

tt Ky.

	

GaLLHouse, Inc. v. Home
Supply Co .,483 SW2d 107 (Ky) .
Common tow protection of names

against unfair competition or trade-
mark infringement, see 12422 et
seq.

rr U.S .

	

EI Rance, Inc . v. First
Nat. Bank ofNevada, 406 P2d 1205
(applyingNevada law): Davisv.Tex-
O-Ken Flour MiUs Co., 186 F2d 60
(applyingTexaslsw).
Ariz.

	

Mtchell Corp. v. Herman
stn,8 Ariz App 424, 446 P2d 934 .
CaL One who purchases goods

from a corporation under a certain
corporate name is eatopped to
defend an action for the purchase
price on the ground that the name
used by thecorporation in the trim.
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action was not its true name and
that it has not complied with statu .
torysegulaticns governing the use of
fictitiousnames. Cumin v. Salomon,
80 Cal App470, 251 P237.
Ga. Atlanta Butchers Abattoir

& Stack Yard Co . v. Reeves, 64 Ga
App 138,187 BE 162 ;Golden'sFoun-
dry & Machine Co. v . Wight, 35 Ga
App 85,132 BE 138.
Where it appeared that corpora-

tion which executedreconveyanceas
release ofsecurity deed was identi-
cal oorporationwhich as granteebad
held security deed, deed so executed
as reconveyance was lawful and
binding act of corporation, eactual
for purpose intended, regardless of
difesence in name. Smith V. Hedea-
berg,189 Ga 678, 7 SE2d 234 .
Promissory note payable to "J.F .

Darby, trading as the J.F . Darby
Lumber Company,' is not void and
unenforceable against maker
thereofbecause trade name was not
registered m required by statute .
Stewart v. Darby Banking Co., 183
Go 888,190 SE 28.
Ids .

	

Colorado Milling & Eleva-
tor Co. v . Proctor, 58 Idaho 578, 76
P2d 438, citing-this treatise.

III. Mount Palatine Academy v .
Kleinschnitz, 28 Ill 133,
A corporation will not be denied

relief in equity by reason orthe fact
that it was doingbusiness and made
the contract involved in a name
other than its corporate name in the
absence of a showing that the
adverse party sustained injury or
loss thereby, Standard Distilling &
Distributing Co. v . Springfield Coal

	

its charter, and is bound to persons
Miming & Tile Co., 146 Ill App 144,

	

who have dealt with it under such
affd 23918 600, 88 NE 236 .

	

assumed

	

name,

	

Blanchard

	

v.
Ind .

	

Hasselman v. Japanese

	

Stone's, fac ., 304 Mass 634, 24 NE
DevelopmentCo., 2Lad App 180 .

	

688.
Iowa .

	

Butler Mfg. Co . v. Elliott

	

A Corporation may assume or be
& Cox, 211 Iowa 1068, 233 NW 669 .

	

known by different names, and con.
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Kan. Kansas Milling Co . v,
Ryan, 162 Ran 137, 102 P24 970,
citing this treatise .
Ky. Meredith v. Universal

Plumbing & Construction Co., 212
Ky 283, 114 SW2d 94, citing this
treatise;Neffv. Covington Stone &
Send Co., 55 SW 697 (F15% revd. on
another-point, 66 SW 723.
Check signed by corporate agent,

"Agent's Disbursing Accounk' is
signed In trade name within mean-
ing of statute making such person
liable to same extent as if he had
signed in Ids own name. National
Deposit Bank ofOwensboro v: Ohio
Oil Co.,250 Ky 288,62 SW2d 1048 .
Le. A corporation may contract

to provide services under a . name
other than its registered corporate
mane and yet recover payment for
those services under its registered
corporate name, upon proof that it
operated under the trade name it
used in providing those services.
Mas Nursing Inc. v. Bur]re, 523 So
2d909 (La App 1988).
Use of trade name 'LS7 General

Stores' in execution of sublease did
not make contract void for lack of
capacity where it was established
that `LS1 General,' though not a
legal entity itself, was operating
division orbona fide parent corpora-
tion . Cuoco v. Pik-a-Pak Grocery
Corp .,379So 2d 856 (LaApp).
Mass. Merrimac Chemical Co.

v.Moore,279Mass 147,181 NE219 .
Corporation may assume trade

name and conduct business under
name other than one designated in

r

`WBPOaATE NAMES

does notdepend on whether the name ofthe corporation is known to

be fictitious, but upon whether the name is used in good faith, 17 The

tract accordingly, and contracts so
entered into will be valid and bind-
ing ifunaffected by fraud. William
Gilligan Co . v. Casey, 205 Mass 26,
91 NE 124-
Mich. Ferry v. Cincinnati

Underwriters, I l l Mich 261,69 NW
483 .
Mo. State v. Kelly, 408 SW2d

383(Mo App) .
Nev. El Rance, Inc. v, First Nat .

BankofNevada, 406 F2d 1206.
N.Y. Mail & Express Co . v .

Parker Axles, 204 App Div 327, 198
NYS 20.
A corporation formed for the pur-

pose of owning a newspaper can
enforce a contractmade in the name
of the instrumentality through
which the corporation speaks,
ratherthaninthe correct titleof the
corporation. Mail & Express Co. v.
porker Axles, 204 App Div 327, 198
NY3 20.

Ok'1a

	

Oklahoma Operating Co .
v . Shipley, 171 Okla 484, 43 P2d
445 .
S.C . Long v. Carolina Baking

Co.,193 SC 225, 8 SE2d326.
Tenn. Kemmons Wilson, Inc- v .

Allied Bank ofTexas, 836 SW2d 104
(Tenn App 1982); Bill Walker &
Associates, Inc. v. Parrish, 770
SW2d 764 (Tenn App 1989), citing
this treatise.
Tex.

	

Nichols v. Seals, 493 SW2d
589(Tax Civ App); W.B. Clarkson &
Co. v. Cans S.S. Line, 187 SW 1106
(Tax Civ App).
Davis v. Tax-O-Ken Flour Mills

Co., 136 F2d 50.
Generally, use of a trade name

under whichacorporation does busi-
rress is not a sufficient disclosure of
the identity of the corporate princi.
pal nor of the fact of agency, as

$2442

where contract is signed in trade
name by corporate ageafs individ-
ualsignature . Lachmann v. Houston
Chronicle Pub . Co., 376 SW2d 787
(Tax ChrApp) .
Utah. North Point Consolidated

Irr. Co. v. Utah & S.L Canal Co ., 16
Utah 246, 52 P 168-
Wash. Brotherhood State Bank

of Spokane v. Chapman, 145 Wash
214,239P 391 .
W. Vs. MSlligan Coal Co. v.

Polowy, 108 W Va 468, 161 BE 429;
MacQuoid v. West Virginia Newsps-
par Pub . Co., 105 W Va 20, 141 BE
399, citing this treatise; Board of
Education of Walton Dist ., Roane
Countyv . Board orTrustees, Walton
Lodge No. 132, I.O.O.F., 78 W Va
445, 88 BE 1099 ; Grafton Grocery
Co-v, frome Brewing Co. ofGrallon,
60 W Va281, 54 BE349.
The identity of a corporation

entering into a contrast under an
assumed name may be established
by the ordinary methods of proof.
Marmet Co, v . Archibald . 37 W Va
778,17 BE 299 .
Wig. Woodrough&HanchettCo .

V. Witte . 89 Wis 537,62NW $18 .
13 Ariz.

	

Kitchell Corp. v. Her-
mansen, 8 Ariz App 424 . 446 P2d
934, citing (his treatise .
La. Ready Portion Meat Co. v.

Michael's A Catering Experience,
542 So 2d 207 (La App 1989).
Under a statute criiiilnaly, penal-

izing one for not registering any
assumed name one now, a party
contracting with that individual
may not use the fact ofthe statutory
violation as a defense to avoid pay.
ment for services rendered or goods
sold. Idea Nursing Inc. v. Burke,523
So 2d 909 (La App 1988) .
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use ofa trade name is not itself sufficient disclosure to acontracting
party of the identity of an undisclosed corporate principal and the
fact ofagency. 14

As fully discussed elsewhere in this treatise, a suit by oragainst a
corporation generally may brcugbt under the name in which it
transacts business, whether the nameis itslegal corporate name r or
an assumed orfictitious name . r

Acorporation is identified by its name, r which usually consists of
several words. An omission or misdescription of one ormore of the
words in a corporate name is not so likely to confuse, mislead, or
deceive, as would be the case with the name of an individuall 2 As
discussed in a preceding section ofthis chapter, 3 a corporation may
transact business under several different names. Consequently, the
misnomer ofa corporation generallywill not be treated by the courts
as material, if the identity ofthe corporation Is reasonably clear or
can be ascertained by sufficient evidence . 4 In other words, slight

"Ill. precision Components,
Inc . v. Xapco Communications, 131
Dl App 3d 555,476 NE2d 1071,
N.Y .

	

Seller of merchandise was
entitled to recover balance due from
individual, apparently representing
atom operating under trade name,
as agent for undisclosed corporate
principal . Judith Garden, Inc. v.
Mapel, 73 Misc 2d 810, 342 NYS2d
486.
Ter. Lachmann v . Houston

Chronicle Pub . Co., 375 SW2d 783
(Tax CivApp).
The name 7)urde Creek Racquet

Club is an advertising contract
requiring the advertiser to print the
company name exactly as it should
appear is not a per se trade name .
Lassiter v . Rotogravure COMMIt(ee,
Inc ., 727 SW2d 8 (Tex App) .

Liability of corporate officers on

	

ofCent. Plank-Road Co., 30Ala 660;
contracts for undisclosed corporate

	

Douglass v. Branch Bankof Mobile,
principals, see 13036.

	

19Ala 659; Redstone Land & Devel-

(Section 24101
t Sea 44492.
r See 14494.60.
(secuon24441
s See $ 2414.
r DL

	

Marquette Nat Rank v .
B.J. DodgeFiat, Inc., 131111 App 3d
358, 475NM 1057.
N.H. Newport Mechanics , Mfg . .

Cc . v. Starbird, 30NH 123 .
3Aulhority to conduct business

under assumed or fictitious name,
see 12442 .

4 U.S.

	

Chew v. First Presbyte-
rian Church of Wilmington, Del.,
237 F 219; In re Goldville Mfg . Co . of
Goldville, S.C. (Ex parts South Car.
olina Loan & Trust Co.), 118 F 892;
Clement v. Lathrop, 18 F 885.
Ala. Smith v. Tallasses Branch

`y
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opment Co. v. Boatwright 209So2d
221(Ala App) .
Ark. Meek v. United States

Rubber Tire Cc, 244 Ark 359, 426
SW2d 323.
Conn. Seaboard Commercial

Corp, v.Laventhal,120Conn68,178
A922.
See also Woronieki v. Palrskiego,

74 Cola 224, 50 A 662.
DeL Elbert v. Wilmington

Tuengemeiads, 7 Royce (30DeD 355,
107 A 216.
Fla . Sweet v.Sanger Realty Co.,

108 Fla 249, 146 So I99, Laws v.
Beaver Realty Co., 110 Flo 149, 148
So 563; American Ladder& Scaffold
Co. v. Miami VentilatedAwningCO.,
1511 So 2d 268 (Fla App), citing this
treatise-
" Robinson v. Reward

Ceramic Color Mfg., Inc., 120 On
App 360;170 SE2d 724.

President of corporation was not
individually liable on contract
merely ,because he executed it on
behalf or 'Hawkins Plumbing Com-
pany,lno.'rather than usingproper
name of "Hawkins Heating and
Plumbing Company, Inc.' Gawjubs
v, Turaer,186 GaApp 50, 303 SE2d
164, citing this treatise .

Ill. Northwestern Distilling Co.
v. Bract 69 Ill 658; Chadsey v.
McCreary, 27 111253; Scbmisseur v.
Rebhan, 294 Ill App 172, 13 NE2d
627.
Ind. Glass v, Tipton, T . & B .

Turnpike Co ., 32 Ind 376.
lows. Hickman v. Hygrade

Packing Co., 185 NW2d 801 (Iowa) .
Icy. Kentucky Seminary v . Wal-

lace, 15 B Man 35.
Md. Chilton v, Brooks, 71 Did

441,11 A 868 ; Caulte: v. 1Veskm
Theelogica152minary, 29Md 69.
Mess. McBedQe v. B09taa Iron

Co., 5 Glrslr 158; Commercial Bank
v. French, 21 Pick 488 .

ff 2444

Mich. Bil-Gel Co. v. Theme, 345
blich 698, 77 NW2d 89; St. Mat.
thews EvangelicalLutheran Church
v. Vatted States Fidelity & Guar,
antyCc, 222 Mich256,192NW 784;
Thatcher v, West River Nat. Bank,
19Mich 196.
Mina. Clarke v . Milligan, 68

Minn 413, 59 NW955.
Confusion insometimes usingthe

name "Minnesota Annual Confer-
ence" and sometimes `Minnesota
Annual Conference ofthe Methodist
Episcopal Church" was unimpor-
tant. Parker College v . Minnesota
Annual Conference, 182 Minn $01,
235 NW 12 .
Mo.

	

Adler v. Kansas City, S_ &
M.R . Co ., 92 Mo 242,4 SW917; Mar
tin v. Signal Dodge, Ian, 444 8%V2d
29 (Mo App).
N.H. Newport Mechanics' Mfg.

Co. v, Starbird,10 NH 123.
N.J. Hoboken Bldg. Assn v.

Martin, 13 NJ Eq 427 .
NSL State Y. Regentsof(1niver

sity ofNaw Mexico. 32 NM 428,258
P 571, citing this treatise.
NY. House of Good Shepherd v .

Rector, etc, ofChurch ofGoodShep-
herdinCity ofBinghamtom207 App
Div 129, 201 NYS 796- Mail &
Express Co . v. Parker Axles, Ins,
204AppDiv 327,19S NYS 20 .
N.C.

	

Gordon v. Piutsch Gas Co .,
178 NC 435, 100 SE 878; Ashville
Division No . 1,6v. Aston, 92 NC 578.
Ohfo . Milford &C.Turnpike Co.

v. Brush, 10 OhioI11 .
Pa . Berke & D. Turnpike Road

v. Myers. 6 Serg & R 12.
S.C.

	

Gram v. Capital Cash, 310
SC 288, 423 SE2d 143 (SC App
1992) .
Tenn, Lire & Casuaity Ins. Co .

v . City ofArashvilie, 175 Tenn 688,
137 SW2d 287 ; Precious Blood Soci-
ety v. Elsythe, 102 Tenn 40, 60 SW
759.
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departures, from the name used by the corporations such as the
omission ofa partof its names or the inclusion ofadditional words,'
generally will not affect the validity of contracts or other business
transactions aslong as the identity of the corporationcan bereason-
ably established from the evidence.$ It is the intent of the parties
Tex. Houston Lend & Loan Co.

v. Danley, 131 SW 1143 (Tea Civ
App).

Suit against corporation by wrong
corporate name is still suit against
such corporation. Adams v. Consol.
Underwriters, 133 Tex 26, 124
SW2d 840.
Va .

	

Culpeper Agr. & Mfg . Co . v.
Digges, 6 Rand 165 .
W.Va. MarmotCo.v.Arcbibald,

37 W Va 778,11 BE 298 .
Wis . Woodrougb&HaachettCo.

v. Witte, 89 Wis 537, 62 NW 518.
6U.S .

	

Chew v, First Presbyte-
rian Church of Wilmington, Del.,
237 F 219.
Ark . Meek v. United States

Rubber Tire Co., 244 Ark 359, 425
SW2d 323 .

Ill. Marquette Nat Bank v, B.J.
Dodge Fiat, Inc., 131 Ill App 3d 356,
47614EM1057 .
Mass .

	

Simpicubatov. Royal Ins .
Co., Ltd� 263 Mass 606,149 NE 666 .
Mo. Deck & Decker Personnel

Consultants, Ltd . v, Pigg, 555SW2d
705 (hlo App).

	

9U.S.

	

Itis clearunderOhiolaw,
Tex,

	

Fact that corporate seal

	

that if an incorrect corporate name
does not exactly coincide with namo

	

appears, the corporation is never-
typed in blanks onprinted form does

	

theless bound if it is obvious thatthe
not invalidate contract. Texas Elect

	

name was given in error and that
Service Co . v. Commercial Standard

	

thecorpomtionsoughttobeboundis
Ins . Co ., 592 SW2d 677 (Tex Civ

	

the corporation intended in the
App)-

	

guarantee. In re B-F Bldg. Corp .,'Ala. Omission of the word 182 F Slipp 602 .
"Corporation" from the name of a

	

11L

	

Pilsen Brewing Co . v . Wal"
corporate mortgagee in a chattel

	

lace, 214 111 App 540.
Mortgage does not invalidate it.

	

La. Whale a name, other than
Spicer v . State, 24 Ala App 162,133

	

the regularcorporate namebywhich
soS&

	

corporation was incorporated, Is

Page 158

Cal. People v. Sierra Buttes
Quartz Min. Co., 39 Cal 611.
DL An insignificant discrepancy

between the corporate designation
on the note and the demand account
did not create a bar to the garnish.
meat of the demand account .
Maryuatte Nat. Bank V. BA Dodge
Fiat, Inn, 131 N App 3d 356, 476
NE2d 1057.
Ky. Pendleton v- Bank of Ken-

tucky, 1 TB Mon 171 .
Mo. The omission of the word

'Company' from the name of the
corporation sued would be deemed
such an imperfection as was curable
under the statute . Brassfield v.
Quincy, O.&K.C,R. Co., 109 Mo App
710, 83 SW 1032 .

7 Del, Elbert

	

V.

	

Wilmington
Tumgemeinde, 7 Boyce(30 Del) 355,
107 A 216; Laphom v. Philadelphia,
B.&W,R . Co ., 4 Pennew 421, 56 A
366.
Tex. Western Bank & Trust Co.

v.Ogden,42Tex CivApp465, 93 SW
1102.
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that controls . s Error in the use of the corporate name will not be

permitted to frustrate the intent which the name was meant to
convoy. Ia

	

.

used in written contract, and no
agency is disclosed, contract is
prima facie not that ofcorporation,
but this presumption may be rebut.
tedby evidencefrom anothersource .
and this rule applies to promissory
notes . Stephens v. Brackin, 16 La
App272, 134 So 326.
Mass. Melledge v . Boston Iron

Co., 6 Cush 158-
61ich . All Saints Polish Nat.

Catholic Churchv. Gerald, 271 Mich
187,259 NW 886.
Mo. Deck & Decker Personnel

Consultants. Ltd. v. PIM 565 SW2d
705 (Mo App); H.W. Underhill
ConsL Co. v, Nilson . 3 SW2d 399
(Mo App). citing this treatise.
Fact that corporate name was

incorrect in contract signed by its
president in his official capacity did
notentitle plaintiff to hold president
ou the contract. Wired Music, Inc . v.
Wiemann, 468 SW2d 668 (Mo App).
K.M. A slight discrepancyin the

corporals name ora corporation will
notinvaBdale a contract with it, if it
appears therefrom, or can be estab-
lished by parol, what corporation it
was that made the contract. State v .
Regents of University of New Mex-
ico, 32 NM428, 258P571, citing this
treatise-
N.Y. Bumble Oil & Refining Co .

v . Jaybert BranService Station, Inc .,
30 AD2d 952, 294 NYS2d 190; Mail
& Express Co . v. Parker Axles. Inc.,
204 App Div 327,198 NYS 20.
Ohio .

	

Inre B-F Bldg . Corp ., 182
F Supp 602.
Tex. Departure from strict

name of corporation will not avoid
its contracts if its identity substan-
tially appears. Texas Elec . Service

§ 2444

Co . v, Commercial Standard Ins.
Co., 592 SW2d677(Tax CivApp).
Omission of word, "Company,"

fromsignatureofcorporation to cob-
tract, does not invalidate contract,
where omu sion in no way tended to
indicate different entity, or to mis-
lead. Houston Press Co. v . Bawden
Bans., 61 SW2d 438 (TaxCiv App).
Va. Contracts may be made by

and with a corporation by a mis-
taken name, if the mistake be only
fnsylisbls et verbie,and natinsan4u
at re ipsa. Culpeper Agr . & Mfg.
Societyv. Digges, 6 Rand (Va) 165.
W. Va.

	

Board of Education of
Walton Dist, Rome County v .
Board ofTrustees, WaltonLodgeNo .
132,

	

78W Va 445, 88 SE
1099 .
Evidence relating to name and

identity of corporaLton, see 5 4691 .
9U.S.

	

B-F Bldg Corp. v. Cole-
man, 284 F2d 679, citing this
treatise.
Mo. Deck & Decker Personnel

Consultants, Ltd. v. Pigg,555 6W2d
705 (MoApp) ; Guess v. Russell Bros .
Clothing Co ., 291 SW 1015 (Mo
App)_

l01)eL Washington Fire Co. No .
7, city ofWilmington, Del . v. Yates,
13 Del Ch 32,115 A 365.
Hl. Marquette Nat . Bank v. B.J .

Dodge Flat, Inc ., 131 111 App 3d 966,
475 NE2d 1057 .
Va. Assignmentofrightsforser-

vices rendered under construction
contract was effective despite
assignors erroneous designation of
contractor as 'Commercial Indus .
tries, Inc." ratherthan Its truename
"Commercial Industrial Construe-
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Issues concerning the misnomer ofa corporation generally arisein
connection with litigation . The various pleading issues, including
misnomers in the complaint, tt objections to misnomers, u and
amendments to correct misnomers, to are fillydiscussedinthecbap-
ter on actions byand against corporations . The impact ofmisnomers
on service ofprocess is and evidentiarymatters 1 5 are also discussed
In that chapter. The impact ofmisnomers on criminal indictments
against corporations is discussed in the chapter covering the crimi-
nal liability ofcorporations. tt
Courts have applied this general principle to various types ofoon-tracts and transactions, including surety and fidelity bonds,t7

guaranty agreements,tt insurance policies,ta negotiable instru-
ments, 2o mortgages, 2 1 tax documents,22 lesses.2t share
Lion, Inc .' Lataif v. Commercial
Industrial ConsL, Inc., 233 Va 59,
266SE2d 169, citing this treatise.

See § 4494 .
r' 2 See § 4545.
is See 14566.
r'4 See §4446 .
Is See 14591.
Is See § 4961.
t7gy. The omission of the

words "and company' in naming a
corporation does not invalidate the
bond of a corporate officer. Pendle-
ton v. Bank of Kentucky, 1 B Mon
171 .
Mich. A surety on a building

contractor's bond could not insist in
an action on the bond that there was
a want of identity of plaintiffs and
defendant's principal in the bond
because the building contract was
with the Singer Chimney & Con-
struction Company and defendant's
undertaking was for a default of the
Singer Chimney Company, and
because the bond was given to St.
Matthew's Yvangelical Lutheran
Congregation instead of the Evan-
gelical Lutheran St Matthew's
Church, where the surety could not
have been at any timein doubt as to
the identity of the parties. St. Met-
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tbew's Evang. Luth . Church v.
United Slates Fidelity & Guaranty
Co., 222 M16 266, 192 NW 784.

'a N.Y. Humble Oil & Raftning
Co. v. Jaybert Ease Service Station,
Inc., 30 AD2d 952,294 NY82d 190.
"'Mass. Slmpionbato v. Royal

Inn. Co., 253 Mass 606, 149 NE 666.
N.C. Belles Dept Store of New

Bern, N.C., Inc . v. George Washing.
ton Eire ins . Cu., 208 NC 267,180
SE 63.

2e, M

	

Misnomer of corporate
notebolder in note did not defeat
recovery thereon. Schmieseur v,
Rebhan, 294 111 App 172, 13 NE2d
627.
Ran. Under Kansas statute,

variance between name of payee in
body of note as `Anderson More.
Go.,' and indorsement as 'W.O.
Anderson More . Co., is not fatal to
validity of indorsemsent. First Nat
Bank of Hays v . Meme, 135 Ran
143,10 P2d 19.
Mass. General Motors Accepl-

once Corp . v. Haley, 329 Mass 559,
109 NE2d 143 (trust receipt).
Ten 'Houston Loan & Land

Company' is liable on notes exe.
euted by it as the 'Houston Land &
Loan Company.' Houston lend &

r
Y

f Coltpo9A7g Nines

subscription agreements, 24 security agreements or financing state-
Menta 2s deeds and cSrtveyances,2t contract assignments, 21 and

testamentarybequests .20 The addition or omissionof the term'Iac.'

Ioaa Co . v. Danley, 131 SW 1143
(Tax CivApp).

21 See§ 3121 .
e,2Fta . Inadvertentmisnomer of

purchaseroftax sale certificate, was
m bar to enforcement ofoertifirate.
Laws v. Ranger Realty Co., 110 FIR
149, 148 So 683; Sweet v, Ranger
Realty Co ., lobFla 249,146 So 199.

23N.Y.

	

Shargood Corp. v. G.R.
Kinney Co, Ins, 248 App Div 294,
285NY337L
Execution and formal require-

meets oneness, see§ 298L
is See§ 1479 .
29 U.S. Under Colorado law,

financing statement which errone-
ously identified corporate secured
party as its closely-related, whoDy-
owned subsidiary was valid where
no $aIrching creditor would have
been misled. Inre Colorado Mercon-
tile Co, 299F Supp 65.
Colo. In re Colorado Mercantile

Co., 299 F Supp56.
N.Y, In re Nara Non Food Dis-

tribut]ng Inc, 66 Mine 2d 779, 322
NYS2d 194, atld 36 App Div 2d 796,
320 NY52d 1014 (abbreviation of
corporate debtoeaname in financing
statementnotmisleading).
Misspelling of corporate debtor's

name in filed financing statement
was so misleading under circum-
stances of case as to render security
interest ineffective under Uniform
Commercial CodeJohn Deere Co. of
Baltimore, Inc. v. William C. Pail
Coast. Co., 59 Mise 2d 812, 300
NYS2d701 .

2eU.S . Thus where the word
"Church' was erroneously inserted
in the name or a religious eorpora-
lion, party to a deed, instead ofthe

4 2444

word'Congregation,"such variation
was not fatal, it appearing that the
two designations applied to the
same corporation . Cheer v. First
PresbyterianChurch ofWilmington.
Del, 237F 219 .
Dot. Washington Fire Co. No . 7

v. Yatm, 13 Del Ch 32, 115 A 365,
citing this treatise.

If it ran be ascertained from the
grant or conveyance, or from proper
evidence from another source, what
corporation isintended, the mistake
inits name isnotfatal . Elbertv. W1l-
mington Tumgemeinde, 7 Boyee(30
Dal)356,107 A 215.

111 . To sustain grants to or by
corporations some latitude is per-
mitted in the use of their names , it
being usually sufficient to use the
name In substance. though not the
same in exact words and syllables.
Sykes v . People, 132 11132 23 NE
391 .
Where a deed is made to a corpo-

ration by a mama other than its true
one, the corporation may sue in its
true name and aver in the, declara-
tion. that the defendant aside the
deed to it by the name appearing, (n
such deed . Northwestem Distilling
Co. v. Brant, 69111658, 661.
N.Y. New York AGican Society

v. Varick,13Johns(NY) 38.
S.C. Sumter Tobacce Ware-

house Co. v. Phoenix Assur . Co. . 76
SC 76, 56 SE 654 .

27 Va,

	

Lataif v .

	

Commercial
Industrial COVAL, Inc ., 233 Va 59,
286 SR2d 159 .

20 U.S.

	

Property bequeathed to
'Georgetown University, in the Dis-
trict of Columbia' was permitted to
go to "The Presidentand Directors of

Page 161



2444

US 130, 141, 50 L Ed 403, 26 S Ct
201.
Ark.

	

'Convent of the Sisters of
Mercy at Ft. Smith, known as SL
Anne'sConvent'referred to'Sisters
of Merry of the Female Academy of
FL Smith." McDonald v. Shaw, 81
Ark 235, 98 SW 952
CaL Fact that in will corporate

legatee is described by ordinary
ratherthan officialor true namewill
not defeat legacy . In re Brehm's
Estate, 116 Cal App 206, 2P2d 402 .

Ill.

	

To sustain a devise to a cot
potation ithasbeenheld sutfcientif
the words used show that the testa-
tor could only mean a particular
corporation, though the name be
entirely mistaken. Sykas v. People,
13211132, 47,23 NE 391.
Hy. A devise over to the 'Home

Christian Missionary Society, of
which Beqj. L. Smith ofCincinnati,
Ohio, is corresponding secretary'
was not uncertain as to the devisee
because the society was misnamed
therein, its truenamebeing Ameri-
can Christian Missionary Society."
American Christian MissionSociety
v.Tate, 198 Ky 621.250 SW 483 .
Me . Preachers' Aid Society v .

Rich, 45 Me 652 .
M& Home for Incurables of Bal .

timore City v. 8ruff, 160 Md 156,
163 A 403 ; Vat-ant v . Roberts . 3 Md
119 .
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will not be considered material where it is apparent that such abbre-

Georgetown College,' in such dis-

	

Misnomer of corporation will not
trict where there was thereto no

	

defeat, devise or bequest to it, pro-
university incorporated under the

	

vided

	

that

	

the

	

identity

	

of
name used, and it appeared that it

	

corporation 1s otherwise sufficiently
was the intention that the property

	

certain. Inasmuch Gospel Mission v.
Should pass toaaincorporated ineti-

	

Mercantile Trust Co. Of Baltimore,
tution, it being expressly provided

	

18414d 231,40 A2d 506.
by the actincorporating Georgetown

	

"The Vestry of the Parish of the
College that no misnomer thereof

	

Ascension of Carton County' was
should defeat or annulanydonation,

	

held entitled to a devise made to
tic., thereto. Spear v. Colbert, 200

	

''he Vestry of Ascension Church,
Ascension Parish, in Westminster,
inCarwI1 Comity, Md'Doanv .Ves
try of Parish of Ascension, Carron
County, 103Md662, 64A314.
Mass. Minot v. Boston Asylum,

7 Metc416; FirstParish tn Sutton v.
Cole,3 Pick 232.
Mo. St. Louis Hospital Ass'n v.

William, 19 Mo 609 .
N.H. In to Morrison Estate. 106

NH 368,211 A2d 904.
N.Y.

	

New York last. v . How, 10
NY 84; House of (food Shepherd v .
.Rector, etc., ofChurchofGood Shep-
herd, 207 App Div 129, 201 NYS
796; Kermnban v. Farmers' Loan &
Trust Co., 187 App Div 668, 115
NYS 631 ; In re Johnson's Estate,
148 Misc 218, 265 NYS 395; In re
Burger's Estate, 123 Mise 308, 206
NYS 220 .
`Sisters ofthePoor ofSt. Francis'

was entitled to the proceeds of a
devise directed to be paid over to
'the trustees ofSt . Francis Hospital
in the city ofNewYork,' there heing
no corporation name St. Francis
Hospital" in such city. Johnston v,
Hughes, 187 NY 446, 80 NE 373.
A corporation may be designated

by its corporate name, by the name
by wbfeb it is usually or popularly
called and (mown, by a name by
which it was known and called by
the testator, orby any othername or
description bywhich {team be diatio-

CORPOAa7E NAD1E3

vialion merely means a corporation and is not an essential part of

the name. 29 The omission, addition, ormisdescription ofa geograpb-

icai phrase has been regarded as unimportant. ao It is not a materiel

misnomer to identify a part ofthe corporate name by an appropriate

guished from every other
corporation. Lefevre v. Imfevre. 69
NY434.
'Church of the Lady of the Lake,

Cooperstown, N.Y.' was entitled to
devise to 415l, Mary Roman Catholic
Church ofCooperstown. N.Y." In re
Foley's Evtata 27 Misc 77, 58 NYS
201 .
N.Q Ryan v.Martin, 91NC464.
Ohio. Ifovsr v. Kortan, 3 Ohio

Misc 63, 209 NE2d 762.
Pa. In re Washington & Lee

University's Appeal,1I I Pa 572, 3 A
664; la re Newell's Appeal, 24 Pa
197.
Tenor . Durell v. Martin, 172

Term 91 . 110 SW2d $16.
Vt.' Button v . American Tract

Society, 23 Vt 336.
Vq., 'Richmond Home for

Ladies" was entitled to a bequest
made to'theTrustees ofthe Presby-
terianHomeforOld Ladies situated
in Richmond, Va.'Jordans Aim`s v.
Richmond Home for Ladies, 106 Va
710.56 SE 730 .

as Ark.

	

Central Supply Cs . v .
Wrea;198 Ark 1090, 133 SW2d632.
Cal

	

Indian Refining Cc., Inc. v .
RoyalOil Co ., Inc., L02 Cal App 710,
283 P956.
Fla. Gables Racing Asen v. Per-

sky, 116Fla 77,166 So 392.
La. R.B . Tyler Co. v . Merrill

EngineeringCo., led La 191, 159 So
319 ; Placid Oil Co. v . A.M . Dupont
Corp ., 148 So2d 166 (La App).

Validity, of corporation contract.
was not affected by the accidental
omission of the abbreviation

42444

from the name is the signing of the
contract. National OilWorks. Inc. v.
Korn Bros,164 Ls 800, 114 So 669 .

It is matter ofcommon knowledge
that corporations frequently do not
use the words incorporated' or
'limped;which form part of Its nor-
porate name . Merchandise
Reporting Co ., Inc. v. Weiss & Gold-
ring, 168 So 336 (La Appl
Mach. Bill-Gel Co. v. Theme,

345 Mich 698, 77NW2d 89.
R.I. 'Inc.' is recognized as an

abbreviation for 'Incorporated,'
and, therefore, the use of such
abbreviation in the signature of a
corporation to a load given to dis-
solve an attachment was held
immaterial. Andrews v, BelBove, 49
RI446,143 A 867 .

Statutoryrequirementsgoverning
words indicating corporateness, sea
f 2418 .

ro Mo.

	

Amistake in describing a
defendant corporation as Cinder
Blockcompany ofSt. Louis, instead
ofCinder Block CompanyofKansas
City, Mo., its true name, is not mate-
rial where no prejudice results.
Blades v. Cinder Block Co. of St.
Louis, 10 SW2d819 (Mo App).
W. Va. The fad that the 'Home

Brewing Company of Gratuo was
designated as the 'Home Brewing
Company" by the claimant of a
mechanics lien in taking the steps
necessary to the perfecting and
enforcing of such lien, was not fatal
to his right to the lien. Grafton Gm
cm Co. v. Home Brewing Co. of
Grafton, 60 WVa 281, 64 SE 349 .
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abbreviation," such as "By.' for `Railway,'oz 'Co.' for 'Com-
pany," sa or Wfg.' for "Manufacturing.'24 A mistake in using the
word 'Company" for 'Corporation,"os or "Corporation" for 'Com-
pany,'36 or 'Company' for 'Inc.,'ar is not a material misnomer of
the corporation.
The same principles havebeen applied to special legislative enact-

ments concerning corporations, such as special acts of
incorporatiou,ze special grants of power,sl and property assess-

31 Cal .

	

Use by corporation of
abbreviation of its name is not
ground for forfeiture of its charter.
People v. Bogart, 45 Cal 73 .
Mo.

	

The fact that in both ped.
Lion and return of service a pardon
of the names were indicated by
appropriate abbreviations maker no
differaooe, since they do not didar
essentially from words but are, like
them, merely signs of thought.
Portej v . Missouri Pac. R Co., 219
go App 19,267SW 964 .
W. Va. Stout v . Baltimore &

O.R. Co., 64 W Va 502, 63 8E 317
(use of initials ofthe corporation) .

32 Mo.

	

Porter v . Missouri Pac.
R Co., 219 MoApp 19, 267 SW 964.

33 Mass.

	

'Rust receipt identify-
ing corporation as '(1o." rather than
`Company' was sufficient entice of
the trust and the change to beInsig-
nificant. Sales Finance Corp. v.
McDermottAppliance Co., 340Mass
493, 165 NE2d 119 .
No . Porter v. Missouri Pac. R

Co ., 219 Mo App 19, 267 SW 964.
ae Ga.

	

Robinson

	

v.

	

Reward
Ceramic Color Mfg ., Inc ., 120 Go
App 380,170 SE2d 724.

111. Seiberling v. Miller, 207 M
443, 69 NE800.

os U.S.

	

Frederick

	

v.

	

Motors
Morig. Corp ., l P2d 437 .

as W. Va .

	

Varney & Evans v.
Hutchinson Lumber & Manufactur-
ingCo ., 64 WVa 417,63 SE 203 .
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37 Mass. An automobile insur-
ance policy is not voided by the fact
that thename ofthe vendoris stated
therein to be the 'Wdlys-Overt and
Company"whereas its correctname
is the 'Willys-Overland, Iac' Sim-
pionbato v. Royal Ins. Co., Ltd., 253
Mans606,149 NE 666 .
3'Del An act was affective to

reincorporate the 'Washington Fire
Company ofthe City ofWilmington"
although it erroneously used the
name 'Washington Steam Fire
Engine & Hook & Ladder Company
No. 7 ofthe City of Wilmington,Del.
aware," where it was clear that the
legislature intended to refer to such
corporation . Washington Fire Co .
No . 7 v. Yates, 13 Del Ch 32, 115 A
366.
Mina. Cotton v. Mississippi &

R . River Boom Co., 22 Minn372.
Me. A corporation, designated

'St. Vincent College' in the title of
the incorporating act, and "Presi.
dent and Faculty of St. Vmcent's
College'in the body thermf, toenti-
tled to a tax exemption running in
favor of 'St Vincent College ." St .
Vincent's College v. Schaefer, 104
Mo 261,16SW395.
Wig. Attorney General v . Chi-

cago &N.W. Ity . Co., 35 Wis 426 .
sg N.M. A statute authorizing

'the Board ofRegents ofthe Univer.
sity ofNew Mexico' instead of 'the
Regents of the University of New

4

Conpows NAVES

ments. 4 o

$$ 2445-2450 [Reserved]

i 246L Change ofname-Iss general.

A corporation may change its originalname but its right to do so is

not absolute . I A corporation has no right or power without statutory

or other legal authorization to abandon its name and adopt a new or

different name . = This does notmean that a corporation cannot con-

bfasdco' to 11sue bonds, held not to
render bonds invalid. State v .
Regents ofUniversity of New Mex-
ico, 32 NM 428, 258 P691 .
m Cal. People v. Sierra Brides

QuartzMin . Co., 39 Cat 511 .
NAL See Souhegan Nail, Cotton

& Woolen Factory v. McConihe, 7
NH 309.
ISacdon24611
I U.S. Grand Lodge or benevo-

lent fraternal corporation does not
byallowinguse ofits name in incor
poradon ofsubordmatastate lodges,
farfelt rightto enjoin unfaircomped-
tioa by rise or same name by rival
organization. Grand Lodge LB.P.O .
Elks v. );hand Lodge I,B.P.O. Elks.
Inc., 50 F2d860, 864.
Ale.

	

Caddesn v . Ladd, 368 So 2d
437 (Ale).
D.C. American Elementary

Bloc . Co. v. Normandy, 46 App Can
329 .
Ga . Statute authorizing trust-

ees ofuniversity to acceptbequests,
donations and grants ofproperty for
use of university, does not prohibit
legislature from changing name of
university. State v. Regents ofUni-
versity system of Georgia, 179 Ga
210,176 SE 567 .
DL Pilsen Brewing Co. v. Wal-

taae, 29111159,125 NE 714.
fnd. Lindenborgv.M&LBuild-

ers&Brokers, Inc, 168Ind App 311,
302 NE2d 816 .

Miss. NorthMississippisavings
& Loan AssW v. Confederate States
Savings&Loan Asett, 250Miss463.
166 So 2d 119 (charter amendment
changing corporate name and domi-
eils adopted at stockholders'
meeting).
N.Y In re Albany City Sev .

Institution, 116 Miss 661, 190 NYS
334, aSd 200 App Div 848, 191 NYS
913 .
2 U.S. Fact that colored frater-

nal order has incorporated under
namesimilar to that already usedby
white&eternalorder, there beingno
competition between them, does not
deprive it of right to protect name
against, unfair cmpetition by rival
colored organization appropriatkrg
same name. Grand Lodge I.B.P.O.
Elks v. Grand Lodge LB.P.O. Elks,
Inc., 50F2d 860.
Ala.

	

Cadden v . Ladd, 358 So 2d
437(Ale).
D.C . American Elementary

Elect Co. v . Normandy, 46 App Cam
329.

111. Pilsen Brewing Co. v . Wal-
lace, 2911869,126 NE 714; Sykes v-
People, 132 B132. 23 NE 391 ; Anza-
lone v. Durchslag, 1

ill App 3d 125,
273 NE2d 762 .

Corporation has no right orpower
to change or alter name originally
selected by it, without recourse to
such formal proceedings as are pre-
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U.S . In an action for service mark infringement, the factors pertaining

to the relationabip between the parties' eavarksng,.ebamneb oftrade and
classes ofprospective purchaser; supported a finding of the lik

_
elihood of

consumer confuson since the parties advertised in the same publication
and targeted the same classes of prospective purchasers in the same geo-
graphic areas. Stet Financial Services, lum v. Avatar bldrtgage Corp. . 69
Fad 5 (CAI 1996) . For an expanded analysis ofthis case, see Flet cher Corp
Law Advisor 1996-No. 9 .
a. 8 .
U.6 .

	

Star Fiaancial .Sarvices, Inc. v . Asstar Mortgage Corp., 89 Fad 5
(CAI 1996). For an expanded analysis of this case, see Flelcher Corp Law
Adviser 1996-No. 9. .

	

.

	

.

	

,
n.11.
U.S. Trademark inhinger deliberately and ugjustiSgbly d)sol~eyed

.injunction prohibiting it from sending out any forms using thei4onging
name, even thoogh .the.infiinger'semployess testified that,they did /tot
intend-to violate the injunction; . the infringes seat notices that,it was
chaugingits name, and thoasnotices mentioned tbedafzinging same. Mar
Financial Smvicas, Inc . .v . Avatar6ffortgage Corp .,.89 F3d6 (CAI,1t!96), );Fyr
an expanded, analysis of this case, see Fletoher. Corp-4~Adv)sor
1996-No . 9.

42442 Assumed or fictitious names.

Tex.- Bailey v.Vaoawat Concrete Co., 994 SW2d 757 CPsa lips"; .

§ 2444 kifect of misnomer.
d 24 .
Md.

	

Curtis G. Testerman Co. v. Buck, 340 Ud-669, 67 A2d 649 (1995).

§ 2459.50 Professional service corporations .

	

,
n. l.
Ga. Darugar v . Hodges, 471 SE2d 33 (Gs. App 1996) (owner contracted

in individual capacity whom registered trade name did hot indicate profes-
sional corporation). -

	

' '
See, e.g., Ariz Rev Stat Ann § 10.2216(2); Del Code Ana tit 8 ; § 817;NJ

Rev Stat § 14Ar17-14 .

Page 4 CumulativB Supplement

.Chapter 23 .

CORPORATE SEALS

Changes or additions within reprinted material appear in
boldface

§ 246'2

	

In general .
a. 6.
Changes have barn made to the Connecticut stainte"

'

	

Conn.

	

CamnGee Stan 4 SS-1447(8). .

	

-

12463 Acquisition, adoption, change or alteration.

, .Changes have ban made to the Connecticut rslute: .

	

.
;;Coon. . Co>;n Qea Heat 4 93847(4).

	

'

,.§ 2466 Use ofpeal-In general,
. n. l? .
Changes have bean made to the Connecticut astute:
,Coon. . Corm Gee Seat 433-947(2),

vat 6 ros sia7 am Page 6
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." 14491

3See 14626 et seq.
See also Cyc Fed Proc Iii 15.31,

16 .52 (3rd Ed).
e See Cyc Fed Proc 115.32 (3rd

Rd) .
Method of attacking defects in

process or service, see S 4458.
Lack ofjurisdiction an defense in

responsive pleadings, see 14544.
a See 14555 et seq.
$See Fed R Civ P 7(c) "
See, eg ., Ohio R Civ P 7(C) .
See also Cyc red Proc 115.1bo

(3rd Ed).
?See Fed R Civ P 12(b).
See also Cyc Fed Proc 115.148 et

seq. (3rdEd) .
SFed R Civ P 12(e).
Missouri. If more certainty be

asked as to facts of incorporation
which need not be pleaded, the
motion is frivolous. Motion to make
defrdu and certain by stating the
"traversable seta' constituting plain-
tifr a corporation calls for evidence
and is frivolous. Cbillicotbe Sav.
Aaeu v . Ruegger, 60 Mo 218 .

Now York. Rothschild v .
Grand Trunk Ry. Co.. 10 NYS 36,
judgment affil 60 Hun 562, 14 NYS
807 ; Harman v. Vanderbilt Hotel Co .,
79 Hun 39% 29 NYS 783.

Seealso Cyc Fed Pmc 1 15.265 et
seq. (3rd Ed) .

9 See Fed R Civ P 12(0 "
United States. A whole answer

will not be stricken out bemuse met-
ten of abatement (corporate erte-
tente) is pleaded with the merits and
therefore is waived, even if the
motion is to strike that part, it is not
absolutely necessary to do so, it may
stand as out of the ones. Oregonian

122
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By. Co., Ltd . v. Oregon Ry . & Nov.
Co., 22 F 245 .

Alabama, Plea aul Cal is prop
erly stricken where amendment
already made by defendant gives it
correctname as affumed by the pie&
Central Foundry Co. v, Laird.199 Ala
584, 66 So 571.

If the complaint does not
describe it as a corporation nor the
record show that tact, a plea of nu)
fiat corporation is properly stricken
as irrelevant. Were v. St . Louis Bag.
ging & Rope Co ., 47 Ala 667 .

Connecticut . Mellwain v.
Mover Farms Diary, Inc ., 40 Coon
Supp 230. 488 A2d 102.

Georgia. An immaterial allega-
tionas to the districtwhere the cause
of action arose may be stricken out
where jurisdiction does not depend
on it. Southern Ry. Co. v. Wells, 109
Go 209, 29 SE 714.

111ino(s . Keokuk & Hamilton
Bridge Co. v, Wetzel, 228 Ill 25J, 81
NE 864 (plea by defendant of nut lid
corporation properly stricken upon
its motion for change ofvenue) .

Indlaaa. Wert v. Crawfordsville
& A. Turnpike Co ., 19 Ind 20.

Where existence is admitted by
general dental, paragraphs denying it
may be stricken out . Price v. Grand
Rapids & I . R. Co., 18 Ind 137.

New York. Daniel of tncorpo-
rstion on information and beliefmay
be stricken an sham when the motion
$bows the allegation in the complaint
supported by evidence . Common.
wealth Bank v . Pryor, l1 Abb Pr NS
(NY) 227.

Oregon. Oregon Cent . R Co. v.

ACTIONS BY AND AGAINST CORPORATIONS

Wait, S Or 91 ; Oregon Cent, R. Co,v,
Scoggin, 3 Of 161,

Vizgfnta . A complaint will not
be stricken for lack of jurisdiction
appearing on ire face. Guarantee Co,
ofNorth America v. FirstNat. Bank,
95 Va 480, 28 8E goo.

See also Cyc FedProc J 15.339 et
seq. (3rd Ed).

10 Fed RCiv P 12(c) .
Kentucky. Judgment on the

D)eadinW should be given whom the
answer not only area not deny the
muse ofaction, but tads to deny that
it bad been doing businew under the
nrma sued by. Wilhite v. Convent of
Good ShWherd, 117 Ky 251, 78 SW
138.

Seealso Cyc Fed Pros f 16316 et
seq. (3rd Ed).

"Now York. National Bank
of Metropolis v, Orout., 48 Barb 256.

B . COMPLAINTS

123

§4492

Nonincarpontion not apparent
on the face ofthecomplaint annot be
raised by moving forjudgmenton the
pleadings. Jantzen v, Emanuel Ger-
man Baptist Church, 27 Okla 413,
112P 1127.

'r New York. National Bank
of Metropolis v. Orcutt, 48 Barb 256
(affidavit on corporate existence not
admissible on motion for judgment
on pleadings}

The pleadings determine where
the cause of action arose, when
attacked by motion or demurrer, and
effidevi4 on that issue as notmceiv.
able. Delaware, L. & W. R Co. v.
New York S . & W. R Co., 12 Misc
230, 33 NYS 1061 .

"Fed R Civ P 12(h).
See also Cyc Fed Pros 115.40 et

seq. (3rd Ed) .

114492. Naming and describing corporation .

As noted in a preceding section of this chapter,' the title of
the action in the complaint must include the names of all the
parties . Generally, unless a statute provides otherwise? actions
by or against corporations must be in the corporate name° and
not in the individual names of officers, shareholders, or trust-
ees4 whether it be a de jure or a de facto corporations If there
are two corporations, or individuals constituting distinct corpo-
rations, the complaint should name the corporation effected by
the actions If two corporations are sued as one and the same,
their identity must be alleged?

The corporate name used in a complaint must be the true
and correct name as fixed by the charteror articles of incorpora-
tiou! If a corporate defendant is designated by an alias, such as
by list two names separated by "a/k/a', the two names must
both describe what is in fact a single entity.° If the two names



14492

tSea 44484 .
2Georgia . Under statute

authorising the leasing of a state-
owned radmad and enacting that the
lessee should be e corporation ward
the W.& A . R Co. with power to rue
and be sued, that name should be
used rather than the name of the car .
poration which became the lessee.
Nashville, C. & SL L. Ry. Co. v .
Fdwards, 91 Ga 24, 16 SE 347.

New York. Loonmdsville Beak
v, Willard, 25 NY 574 (statute per-
mitting bank is eve in same of its
president); Columbia Bank v. Jack-
son, 24 NY SL Rep 736, 4 NYS 433.

Statute did nut reciprocally
enable the bank to sue on the pmai-
deat's individual cause of action .
Bank of Havens v. Megan. 20 NY
355.

Statute allowing the bringing of
suit for an anociation in the preai-
dent's name did sat dLable m inca
porded association from wing in Its

FL&TCHER CYC CORP

describe separate entities, the alias designation will not be effec-
tive in naming a party that does not have actual notice of the
proceedinga.is Actions by and against corporations under
assumed, fictitious or trade names are diacoased elsewhere in
this treatise."

Whether a suit by or against the party named in the plead-
ings is a corporate or an individual action may be determined by
reference to the cause of action pleaded. 12 A reference in the
body of the complaint, or elsewhere in the record, to the parties
in the plural form may indicate that individuals and not the
corporation were intended as the appropriate parties .'s When
there has been an actual change of name, the facts should be set
forth. 14 The name of a successor corporation is used when the
suit is by or against it's A misnomer is not a fatal defect is the
pleadings and may be corrected by atnendment.7r

own nams. New York Marbled Ima
Works v . Smith, 11 NY Sup CL 362 .

3 United States . Smith v.
Stone, 202 F Supp 11 .

Georgia. Ramey v . Great, 177 -
Ga 601,170 SE 501 .

Geaaally, WIN" name of tuber
plaintiff of defendant in a petition Is
imufcieat to Show either a nature)
person, partnership of corporation .
the wit is a nullity. South Cobb
Builders Supply, Inc . v. Southern
Concrete Products Co., 116 Go App
779,159 SEU 121 .

Indiana . Tomlinson v . Brick-
leyeW Union No. l ofIndiana, 87Ind
39a

laafaiana. Maine v. De) Cor-
ral, 132 Le 730, 61 So 771; Interstate
Truat & Beating Co. v. Lichianteg, 8
to APP 6$ 118 So 773.

Msenachusetts, Smithv, Hard .
12 Metc 371 .

New York. Ogdouburgh Bank
v. Van Wesselser, 6 Hill 240.
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Oregon . Dent & Russell v. Oat.

	

should not out on subscriptions madefind. 148 Or 204.35 P7d 668, 672

	

for m object which the corporation
Vermont. Heady Bros., tea v .

	

represents titer it comes into aria .
Ticker, 126 Vt 280, 229 A2d301 .

	

learn. Edinbom Academy v. Robin-
Virginia. Porter v. Nakervis, 4

	

con, 37 Pa 210.
Rand 358.

	

Naming ofparfira in shareholder
Wiaoonsta . Button v. Hoffman.

	

derivative actions, see 16004.
61 Wis 20, 20 NW 667.

	

3calitornls .

	

First

	

Baptist
Naming ofparties in shareholder

	

Church of San Joan v. Brenham, 90
derivative actions, am 36004.

	

-

	

Ca122. 27 P 60.
4Georgia. Xemsy v. Grant. 177

	

Actions by end against de facto
Ga 601, 170 BE 501 .

	

corporations, a" 5 3667.
IMmia.Marsh v.AstorbsInks

	

4 Minnesota . Where a new
No . 112, t. O. O. F., 27 111 42L

	

company and as old one are distinct.7ndlaaa . Smythe v. Scott, 124

	

and both cabling, the new me caa-Ind 189, 24 NE 686,

	

out be sued for the old one's doings,Wham complaint named major-

	

under an allegation, contrary to the
icy stockholder as defendant and did

	

(set, that they we identical. Tium v.
mot nmns corporation, mistake was

	

Minnesota Min . Co., 8 Mich Is&
act marsmisnames Bowlingv. Hold

	

Pleading in actions by or againstamen, 413 Me! 1010 (Ind App) .

	

consolidated corporation, ass i 7176.
Suing is treasurer's name

	

7Texas.White v. Pecoe Lend &
1M14ad of the eorpnrattoos makes

	

Water Co. 18 Tax Civ App 6.74, 45judgment eaoceovs but not void.

	

SW 207.Nicholson v. Stephms, 47Ind 185.
Loulaiaoh. A co

	

47(ew liampah

	

In plesd-rporsLlon may

	

imp involving corporatels Dirty . i t 19aua in its own name. without
designating its president or anyolber

	

nation practice r describe thealso
offmerin the complaint. New Orleans

	

allege by i4 comet acme and ales
Terminal Co. v. Teller, 113 it 733,

	

laws it war organized, Bourget v.New
Maryland. A

	

England Td . & Tat Cc., 97 NH 103,religious corpum-

	

84A24830.Lion sheald 6e sued by name and not Virginia. Framer v. Virginiaby names of the persons who an, its Military Institute, 81 Vs 59.dvalees can.

	

'I-. the coMoratmn Corporate comes, see 3 2437.and described is the pleadingueach .

	

aGaorgla . Morpn v . GMCTartar v. Gibbs, 24 6fd 328.

	

.~~ 163 GoNew York. President of nlig-

	

ADD 206, 294 3E2d
faux ootporatioo cannot bring its suit

	

350.
in iris own IMML loweathall v. Wise.

	

"Georgia . Morgan v . GMC
nan, 56 Barb 490 .

	

Truc* 163 Ga App 206, 294 SEW
North Carolina. BAttain v. 360,

Newland, 19 NC 363.

	

11 See § 2443.
Pennsylvania. The trustees

	

12Unued Slate- Hike v .

125
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Floyd, 42 F 247 (holding suit by
'trustees Or corporation constituting
an individual action).

Now York. Whether suit by
one as president of a bank is to be
regarded as one by an individual, or
as one in the president's name by the
bank according to the statute
depends on whether evermenla of a
corporate action and cause of action
also appear. Hallett v . Harrower, 33
Barb 537 .

Texas. Petition declergeg an
notes signed by president was w65-
cient to show that corporation was
sued, end that judgment against it
was good, though wit was brought
against him as 'president' . Dyer v.
Sullivan, 18 Tax 787 .

14493. - Change of name.

126
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II Maryland . A prayer for pro-
can on s bill against the 'president
end directors,' eta, does not make
the corporation s party. In re Blow,
2 Bland99 (MO.

Massachusetts. Action isnotin
owporete name when writ describes
plainW8 by name as 'Trustees of
nerved corporation, and refers to
them in pluraL Bartlett v. Bricked.
14 Allen 62.

148m 14493.
1960 14493 .
tosea 14494 .
Amendment of pleadings to cor-

rect misnomer, we 14566.

As previously discussed elsewhere in this treatise,[ a mere
change in the name of a corporation involves no change in its
rights or privileges and it may sue or be sued in its new name-'
The change of name must orshould be averred as a fact in order
to relate the cause of action to the new name, and to identify the
corporation with both names.3 Thus, for example, a complaint
in an action on a contract may allege thatit was made in the old
name of the corporation! In no case should a new name be
alleged if it has not yet been adopted or accepted.r

A successor corporation to a consolidation, merger, or
acquisition which has the same name as its predecessor need
only plead that it is the successor of the named corporation! if
the new corporation has a different name from the old corpora-
tion, it should be related in interest and succession to the cause
of action which ordinarily will require allegations in brief form
of the old corporation's existence and the succession of the new
corporation to its rights or liabilities.r

heart the acme name the suit pro-
i See 12456.

	

oeds under it; ifa different name be
[Alabama . If a ooam&dation

	

chosen it proceeds under the new

Y
Y

ACTIONS BY AND AGAINST CORPORATIONS

name. Birmingham Ry., Light &
Power Co. v, Ensten, 144 Ala 343, 39
So 74 .

Georgia. Corporation was sue-
his in its new corporate name on
cause of action arising prior to
change, whom only i4 came and
location of its principal offica want
legally changed by amendments and
no corporate reorganization oocurrad.
Amaxican Bitumub & Asphalt Co. v.
Homer Leggett Coast Co., Inc. 119
Ca App 170 . 166 SEW 430.

Illinois. Newlan v . Lombard
University, 62 Ill 196.

3 Alabatm. Fact of mama must
be pleaded in action on mots in old
name. Madison College v: Bwke, 6
Ala 494.

California. Cumberland col-
lege v. Ish, 22 Cal 641 .

New York. 1(yattv . McMahon,
26Barb 457 (receiver ofnew oorpora-
tbn sump on a note to it by its origi-
nel tams).

Texas. Nalson v. Detroit &
Security Trvat'Co, de SW2d 860
(Tea Com App) .

No assignment my devolution of
right upon the corporation should be
alleged in pleading only a change o1
name. Potey v. White House Lumber
Co, 142 SW 931 (Tax Civ App).

Allegation that plaintiff is the
same corporation as one by different
name to whieb the bond in suit rune
and that Its name was changed ea
pin" to suMcient. French, F-mch

44494. -Misnomer.

As previously discussed in connection with corporate
names, , a misnomer in a complaint that is not misleading or
destructive as to the identity of the corporation may be treated

127
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& Co . v. Hints, 92 SW 1034 (Tea Cis
App).

4Cablornis . American Trutt
Co. v. Jones. 130 Cal App 651.20 P2d
348 .

Missouri. W.T. Rawlsigh Co. v .
Gria. 191 SW 1019 (Me App).

Pennsylvania. Northvmber.
land County Bank v. Imo, 60 Ps 438 .

5 Alebama. Seem v, Cahswba
& M R. Co ., 3 Ala660.

slndiana . Walker v . Shelby.
wills & R. Turnpike CO., 60 Ind 462 .

New York . Succession should
be pleaded with defnitsnass and cer-
tainly se to how it carne about
Keulbach v . Rn"arbocker Truat
Co., 139 App Div 468,124 HYS 288.

General awyment of reorganize .
tion and change of come is enough.
Hyau v. McMahon, 26 Barb 457.

North Carolina . Pinni: v.
LakeDrummond canal & waterCo.,
132 NC 124, 43 SE 678 (requiring
dArmative allegation by party rely-
ing on it).

See also 17176 .
r11claware. A successor in a

mechanic's lien suit must show the
change of name and all necessary
facts to &how succession Montello
Brick Co . v . Pu9man's Palace Car
Co., 4 Panne 90, 54 A 667 (Dap .

Georgia. Water Lot Co. v. Bank
of Brunswick, 63 Ga 30.

See also 17176.
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as immaterial if it is not seasonably objected to, or may be
corrected by amendments A discussion of amendments to
pleadings to correctmisnomers is provided in a subsequent sec-
tion of this chapters A variety of mistakes or misnomers have
been held not to be fatal to complaints in actions by or against
corporations including misspelling of the name or use of wrong
but similar words in the name;* omission of the abbreviation
"Inc."! use of words instead of initials in the names omission
or addition of words in the name;? omission or addition of the
place of incorporation or place of business in the name;$ on is-
aion or addition of words such as 'president. - or *trusteea';$
transposition of words;'* and other alight differences in the
name''

By answering to and defending under a misnomer, the mis-
nomer is waived,'' and the judgment cannot be attacked later on
the basis of the errorJ3 In other words, when a corporation has
failed to raise objections to a misnomer in either a motion or
responsive pleading, a corporation is bound by a judgment
against it. 1 e The various procedures for raising objections to
pleadings in general's and the raising ofobjections to misnomers
by an answer responsive pleading in particular's are discussed in
other sections of this chapter.

There is a distinction between mere misnomers and cases of
mistaken identity . In a misnomer the plaintiff has designated
the correct party, but incorrectly stated the defendant's name.
On the other hand, a case of mistaken identity involves naming
the wrong party.s 1 The rules applicable to misnomers that treat
the mistake as immaterial do not apply to mistaken identity,
such as where an individual is served with process when the
intended defendant was a corporations$ Any substantial devia-
tion from the name is error.'*

t See IS 2447, 2{48 .
=Georgia. Atlanta Tide &

Trust Co. v. Allied Moxtg . Co ., 64 Go
App 38, 12 SE7d 147.

Illinois. When complaint mis .
takenly names corporation with
name confusingly similar to name of

128
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intended party, correction must be
made befae expiration or statute of
limitations period. Spears v. Ferro
Corp ., 89 Ill App 3d IW6, 412NW
690 .

Samoa. Rackey v. Rung, 191
Van 117, 379 P2d 284 .
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M(aafasippl. Colons v. Genera)

	

potation was required to show capac .
Elec . Co., 123 So 2d 609 (Miss) .

	

ity to sue by producing crdfcate of
New Hampabire. Bourget v .

	

qualification issued by secretary of
New England Tel. & Tot Co., 97 NH

	

state, presentation by Panamanian
193, 64 A2d 630 .

	

corporation ofcertificate which listed
New Jersey . Motor Credit

	

term 'S.A.'followingcorporate name
Corp. v. Ray Guy's Trafla Court,

	

rather than "Ins.,' undevwhich name
inc ., 6 NJ Super 5113,70 A2d 102.

	

.

	

suit was brought, was insufficient .
New York, An mneadmsnt of

	

Diesel Engineering, S.A. v. linv(ron
the complaint will bepermittedifthe

	

mental Aide Corp ., 393 So 2d 932 (Le
intended but misnamed defendant App).
corporation was fairly apprised that

	

New York, When a oorporsts
It was the party the action was

	

entity is served under an Incorrect
intended to affect and if the intended

	

name-summons andcomplaint into-
but misnamed defendant corporation

	

named defendant as 'St. Mary's Hos-
would not be prejudiced 8impeon v.

	

pital of Syracuse' rather than accu-
Kenston Warehousing Corp., 154

	

into muse of 'St. Mary's Hospital of
AD2d 626. 648 NYS2d 148 (1989) .

	

Syracuse. Inc'--the court may per.
Ohio . Stauffer v. Iealy Dairy

	

mid the plaintiff to correct the mls-
Co ., 4 Ohio App Zd 16. 211 NE24 72

	

take if the defendant was fairly
See also 1244&

	

apprised that it was the intendeds see 14686,

	

party. Pinto v. House, 79 AD2d 361,
$Terns . West v. Johnson, 129

	

436 NY
z~

7Ia"criminal811 (Tai Civ App) (use of

	

prosecution
'Association' instead of 'Corpora- fwtheftofwrp0rateproperty,allvga
tion' in come).,.

	

'ion of ownership by 'Jetronice;
IAr

kansas . Central SupplyCo .

	

when proper name was 'Jetroolca,
v. Wren, l98 Ark 1090, 183 SWZd

	

InR,. was not so misleading as to
632 .

	

void convict(on, particularly since
Georgia. South Cobb Builders

	

then was adequate evidence that slo-
Supp(y, Inc. v. Southern concrete

	

lars property wasowned by Jetroaics,
Products Co., 116 Ge App 779, 169

	

Inc. Boyette v. State, 632 SW2d 916
SE2d 121 (omission of abbreviation

	

(Tar App).
'Ins' in attached statement of

	

$Kaman. Raked' v. Runft, 181
sommt) ; Agents Title & Trust Co .

	

Ken 117.379 P2d 285 .
v . Allied Mcrtg. Co., 64 Go App $8,

	

?United States. Frederick v.
12 SE2d 147 (use of 'Company'

	

Motors Mortg. Corp ., 1 F2d 437.
instead of 'Companies, Inc.' not

	

Alabama. Aloha= Conference
IoW).

	

M$ Church South v. PAM 42 Ala
Ransea, Rockey v. Ruafl, 191

	

39.
Kan 117, 379 P2d 285 lose of 'Ineor-

	

Delaware. Culver v. Pbiladel-
porated'

	

instead

	

of

	

'Inc.'

	

phis, B . &W. R. Co., 7 Boyce 76.102
immaterial).

	

A 980 (omitting prefix 'The' in
f oulsiana. Where foreign cor-

	

pleading corporate name as Immste-

129
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Ka0; Laphm v. Pbiladelphia, B . &
W. R. Co., 4 Penne 421, 56 A 366
(addition oromission of 'The' before
name) .

rKaafaolppi . Gillespie v. Plant-
ca' Oil Mill & Maaufaenuiw Co.. 76
Miss 406, 24 So 900 .

New York. Grossmm v-Loeber
Hair Co ., 156 NYS 1032,

Ohio. State v, Bell Tel. Co., 36
Ohio St 296, 38 Am Rep 583.

Texas . Western Bank & 'joust
Co. v. Ogden, 42 Tex Civ App 465.93
SW 1102 (addition of definite article
'the' as not fatal) ; Texas & N.O. R.
Co. v. Barber, 31 Tex Civ App 84,11
SW 393 .

aCalffornia Tropical Inv . Co .
v. Brown, 45 Cal App 205,197 P 193
(variance as to state incorporation
not raw.

Haaeae. Pepe v. Capitol Bank,
20 Kan 440 (holding addition of
more of city where located
Immaterial) .

Louivfana . Canal Bank v.
Fisher, 19 Le 365 (omission ofplace);
Mechanics' & Traders' Bank v. Prea-
cott, 12Ia 444.

Maryland, Thatcher v . West
River Nat. Bank . 18 Mick 196 (hold-
W omission of name of state at end
of name of bank immaterial) .

Mlesourl. International Los . Co.
of New York v . Davenport, 57 Me
289 (holding omission or addition of
words 'city and state of before
'New York' in corporate name
Immaterial); Bank of Commerce v.
Mudd. 32 Mo 218; Blades v . Cinder
Block Co. of St . 1.ouis, 10 SW2d 319
(Mo App) (mnlssion in addition of
location) ; Schaefer v . Phoenix Brew-
ery Co ., 4 Mo App 115 (misnomer by
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were omission of name of town as
immaterial) .

SLoufafana . Canal Bank v.
Fisher, 19 La 365; Mechanic' &
Tradan' Baak v. Prescott,12la 444.

New Hampbire . Burnham v.
Savings Bank, 5 NH 446 (name rum
ring 'President and Trustees ref,' as
fatally variant).

Pennsylvania. A variants by
leaving off the words 'President Of,'
in tbs oontraet is not fatal if identity
with plaintiff is shown . Kendal V.
Berke & D. Turnpike Road. 16 Sag
& R92 (Pa).

Vlrgluda . Culpeper Agt. & Mt.
Society v. Dfgges, 6 Rand 165, 18 Am
Dm708 (holding addition in contract
of words prefixed, 'President end
Managers of,' to corporate name cot
a variance).

101owa. KnaK v. Dubuque &
S.C . Ry . Co., 84 tows 462, 51 NW 67
(holding mismaming defendant by
transposing words in Its name mere
clerical error and not misleading).

New Hampehlre. Mfsarraags-
ment of words and ayllsbl- leaving
substance certain is immaterial
unless pleaded in abatement. Burn-
bam v. Savings Bank, 5 NK 446.

"Arkansas. Meek v . United
Steles Rubber Tire Co., 244 Ark 359,
425 SW2d323.

Indiana. Seven v . First Not.
Bank, 89 Lnd 230 .

New York. Bank of Utica v.
Smslley, 2 Cow 770, affd 8 Cow 398.

Texas. American Spiritualist
Ass'a v. City of Dallas, 366 SW2d 91
(Tax Civ App) (Spiritualistic rather
than Spiritualist) .

' 2Sso 32448 .

ACTIONS BY AND AGAINST CORPORATIONS

Raising objections to mummer
fn answer, tea $ 4545.

t3Colorado. Burlington & Mis-
sourf River R. Do, in Nebraska v .
Burch, 17Colo App491, 69P 6 (sale .
neming defendant as not material
where it defended wit bywrong name
on the merits).

Texas. Sea J.C. Wooldridge
Lumber Co. v. Moss, 100 SW2d 736
(Tax ON App) .

t4TcosaxAdam v. Consoli-
dated Underwritenk 124 SW2d 840
(Tea:).

USee 14491 .
16Sc 14545.
1rGeorela. Designation of

defendant as 'Quality Trucks, Inc. q/

14495

k/a Quality GMC Trucks, Inc.' did
not sufficiently name quality GMC
Trucks, Inc . . as a party defendant
where it war a distinct and separate
entity from Quality Trucks, Inc., not
merely an alias used by the same
party. Morgan v. GMC Trucks, 163
Ga App 208, 294 SE2d 350.

taIllitsola Sea Leonard v. City
of Stream, 113 Ill App 3d 404, 447
N82d 489.

"India^" Glass v. Tipton. T
& B. Turnpike Co., 32 Ind 376 faun
to enjoin cwporsticn).

Taxes. Southern Pac . Co . v .
Burns. 23 SW 288 (Tax Civ App)
(holding Southern Pac . R . Co. not
sumo as Southern Pac . Co .) .

14494.50. -Assumed, fictitious and trade names.

A full discussion of actions by or against corporations under
an assumed � fictitious or trade name is provided elsewhere in
this treatise .'

' See 12443.

14495. Capacity to sue or defend .

At common law, a complaint by a corporation was required
to allege that it was an action by its attorney.' Now, under
practice rules in federal courts, it is not necessity, to aver the
capacity of a party to sue or be sued or the authority of a party
to sue or be sued in a representative capacity2 When a party
desires to raise an issue as to the capacity of any party to sue or
be sued or the authority of a party to sue or be sued in a
representative capacity, the party desiring to raise the issue
must do so by specific negative averment, which must include
suchsupportingparticulars as are peculiarly within the pleader's
knowledge.e Similar rules governing the capacity to sue or be
sued apply to proceedings in state courts.e So, the complaint
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%IL PLEADINGS

A. IN GENERAL

§4486 Cross-clatms andcounterclaims.
n. 9.
U.S . In action by selling shareholders for breach of stack-purdhpae

agreement, purchaser of stock did not provide a legitimate excuse for its
delay In filing a counterclaim for indemnification pursuant to the agree-
meat, therefore, the district court did not abuse its discretion in denying
the purchaser's motion to file the counterclaim. Carroll v. Acme-ClevelandCorp ., 956 F2d 1107 (CA7 1992).

§ 4488 Verification-Necessity.

§4489 ,-Authority to verify.

FLt:r09ga CYC CORP

Ind. Rail Chemical Co. v, Common Council of Hsmmond, "812NE28 209 (fad App 1993) (verification ofpetition for writ ofoeetio"cad by general manager of division of corporation insufficient);
Gary Community Mental Health Center, Ins v. Indiana Dept . of PublicWelfare. 496 NM 1341 (Ind App).

cad.

	

Indiana Dept. ofPublic Welfare v. Chair Lama Services, lnc., 423
NE2d 1373 and 1988} Hail Chemical Co. v. Common Council ofSam.
mond,612NE2d 209 (Ind App 1993) (verification ofpetition for writof eardorsri by generalmanagerofdivision ofcorporation insufll"eient).
n. 3.
Ind. Yell Chemical Co. v. Common Council of Hammand, 612-NM209 (Ind App 1993) (verification ofpetition far writ ofcertiorari by generalmanager of division of corporation insu&dent).

§ 4491 Objections and defenses to pleadings.
u. 7.

	

,
U.S. Loan v. Bell Atlantic Systems Leasing International, Ins, 813 F

Supp 929 (D Loan 1990) (dismissing securities law claims on.gmundathat
salelleaseback arrangements not constituting 'security').

	

'

	

.

§ 4492 Naming enddescribing corporation.
n. 2.
Mess Minotv . Curtis, 7 Mass 441.
Mich. Ferry v. Cincinnati Underwriters, 111 Mich 261, 69 NW 483;

Walrath v. Campbell . 28 Mich 111.

Page 18

B. COMPLAINTS

Cumulative Supplement

Acrtoxs 9Y-ArmAdo= Co8PO8d"Oers

Corporate names, see § 2414 et seq.

Delde,rraw re(erartce oiid iabstdute...

See § 4494.60.

	

:-A .. , - _

	

. ~: .

	

..

§ "93 ; -Change ofname., .

	

'

§4493

N.H. Society for Propagating W6Gospel v. Young, 2NH 910.
W. Va Marmct Co. v. Archibald, 37 WVa 778, 17 BE 299.
Was. Woodrough&Hmchett Co v. Witte. s9 Win 637,62NW 61S

U.S. Whore it is ant shown that theca are other corporations of the
same name, special proofoftheidentitybfacorporation bringingsuiton a
wrttben fne4ument wf06 a corporation of the same name to whom the
instrumentwas executed is not required. Campbell &Zell Ca v. American
Surety Co., 129F49L

	

-
.Ale . WesternIty. o(pmerlca'v. McCa9. 89 All 375, 7 Be 650.
Cal.

	

Itis &rule as sit), perhaps; as the earliest laysfarming or author-
the formation ofoorpmatione, that:s .

	

oiation' must sae and be
sued by its corporate name . Curtiss v. MarryT.ef633,-s84

	

.
La.

	

Wotan v. Del Corral, 132 La 780, 61 So 77.1; Inteastabe Trust &
Banking Co. v. L(chteuteg, 9 IA Apy 68; 118 Sb 773;Y{add Oil Ca v.
AJL DepontCorp., 146 SoSd I88 (LaApp) .

	

'
Acorporation maysue in As ovvaname without nambg ite president or

any other ofits o1111cers isthepetition.Suitheru Siwml$ Co. v. Daoate,120
Lo 1052, 46 So20;NewOrleansTeat . O6:4.Tella,113 7r743, 37 $o 824.
No. H.W . Underhill Croat. Co. v. Nilson, 3 SW2d 399 (Mo ADP) .

' N.J. Sounders v. Adam Esp.`Co.;-7l NJL970,67A 809.' '
".`

	

N.Y. Mid & ExpieaxCo . v. Parker AidIny 204 ApRDiv 827, `198

~O laOkla. Oldahoma Operating Co, v Shipl"ey~lyhOkla-48 , 43 P2d 44b.
Or. Danb &Russellv. 05W

	

149Or 2041, 35 P2d 669, 672.
' S.C. Tri-County Tee &Fuel Co. v.-Palm&to Its CO.'303'SC 237,499
SiNd'779 (1990), Griffin v. Capitel-138A $16 SC,288,`428 8132d 143 (SC
App 1992).'

	

.
W: Va. Varney & Dvane v. Hutchinson Lumber & Manufacturing Co .,

64 W'Va'417, 63'SE 203; Graltoh Grocery Co. v.. llom6 Brewicg Co . of
Grafton, COWVa 281,64 BE 349; FirstNot. Back dCeradov. Huntington
Distilling Co ., 41 WVa 530, 23 BE 792; Ilfall Piano Co. v. Kent. 39.W Va
'294.'19 BE 409:

	

'

'

	

Delete eross.rvfrrence and aubrtituk.,

aa. .
U.S. Under laws law, reo&diugotiwabeifiulBeagivenbfoorpniQtion

is constructive notice of its contgats Wall tb~eVaid and binding upon
all

who deal with corporation alb it lies aauGah its name Ginsberg v. Lm-
de4' 107 F2d 721.

	

"

	

.
CEL American Treat Co . v.Jbaed, 130 CalApp861;20 P2d 348.

VOL as Pee . owam >

	

'
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Fla . Saslcell Corp. v. Barry, 112 Fla 342,160 So834; Stewart v: Pres.ton, 80 lrla 473 . 88 So 34t1
Ga. A corporation is suable in the new corporate name, although thealleged cause of action may have arisen before the change . Porter v StateGrand Lodge No. 7. 146 Go 13, 90, BE 281 .
Ill . Where change of name of corporation occurred before oommence-

meat of suit agsinat it, such action should have been commenced by orprosecuted againstcorporation under its new name. ErnestFreeman & Co.v. Robert G. Began Ca ., 332111 App 637, 76 NE2d 514.
lad. Rosenthal v, Madison & L Plankroad Ca ., 10Ind 358-Lindenborgv, bl & L Builders & Brokers, lap_ 168 Ind App 311, 30214EN el8.A corporation will, on appeal, be held to have had the right to sue in itsnew name"on a debt owing to It under its old name, especially when noquestion in regard to the evidence, showingthe identityof[he two corpora.tions, is presenteif. Phitapy.v. Aukerman-Sright Lumber Co., 66 Ind App266, 106 NE 161 .
Iowa Trusteea ofNarthwestero College v. Schuyler, 37 Iowa 677.
Ginsberg v . Lindvl, 107 F2d 721 .
Mo. Dean v. La MottoTeed Co ., 59 Me 623 ; W.T. Rawleigh Co. v. Grigg,191 SW 1019 (No App),
Neb. W.T. Rawleigh Medical Co. v. Sunning, 104 Neb 179, 176 NW 86.A corporation could not recover against the guarantor in a continuingcontract of guaranty, executed to it in its Original name, on debts con-tracted by the one wboxe account was guaranteed, after a change in thecorporate name. Crane Co. v. Speehk 39 Neb 123. 57 NW 1016.N.J. Delaware & Atbntic R Co. v. Quick, 23 NJL 32L
'N-Y- Corparation'a change of name does not relesae' Surety onbondgiven by it. Worth Corp. v. Metropolitan COs, Inc . Co., 142 Sitarfi34, 255NYS 470 .
Okla. A corporation isentitled fo maintain a suit in such asme upon abond catered into by it as obligee after the change in name but under itsold name. Detroit Automatic Scale Co . v . Taylor, 64 Okla 121,169 P 908.S.D . The fact that a renewal fire insurance policy is issued andaddressed to a corporation, after it has changed Its corporate name, in itsoriginal name does not preclude the corporation, it having retained the

policy, from suing thereon . Peever Mercantile Co. v. State Pfut Fire Assn
ofCanton, 23 SD 1, 119 NW 1008 .
Tex . Where the name of&corporation was changed by charter amend.

ment it may sue on a note under its later name though the note was
assigned to it under its former name, the change of name being alleged,
and also that plaintiff is the legal owner and holder of the note. Tipton v .
Board of Pensions of Presbyterian Church, 82 SW2d 1044 (Tex Civ App).VL Where a corporation changes its name after makinga contract and
is sued under both names, a refusal to dismiss as to the company under its
earlier name is proper, there having been no change in the corporation's
identity. Keefe v. Fraternal Protective inn . Co., 107 Vt 99, 176 A 306.
Va. A change of name pursuant to contract and under a resolution of

the board of directors ratified by the atockhoiders does not ipso facto
change the identity of the corporation coo as to prevent an obligation

Cumulative Supplement
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:incuravd byltaader+k.odgioakAeme ltombeingenorreaAgaineb0ln
4le

nownama.Weaht-CaewTobsao Co.v. A. Amen &-C-a.;405 Va827; 64 BE

C $.
Cal A change is a name does not affect the identity of s corporation,

although it map have the effect. of requiring additional avermonta in the

pleading for the purpose of sbawtng identity. Mutual Building & loan

Aulk ofLong Beach: v. Gaza* 220 Val 28$, 36 P2d 609.
. Mo. WT. Itawlergh Co. v, a.ngg,191 fW 1019 (MO App).

a.4.

	

-- .,'

	

. " .

	

.

Ale. . Reedy v. Qty ofTuscalowa. 6Ala 327. ,

After data 5 add : '

A change in the name ofa'nOrpoiadon.wbile lidgatioa is pending

does not defeat the i:yil or. prevent the court from gratrUng rie"

'prte .relief es°, knee a ennui may peFmit,.,am dmenfa W asriect

mienamZ of aagrporetion in~pleidmae ". _

- - s m Till.

	

NowYork statute, fall,

	

to	' secretary ofstate of

rlisnge ofnsma tpmtnaled odiportitioa'e a'ofhairlfy lo'do business but this

s did notaffecthay aWen pending at the time" Fawltdc'Corp. v. Alts EYpmt

Corp.. 136 FSupp 108,

	

.

	

.

	

. , . . .

	

. .

	

..

	

: .
. Ala. Where, after aOLanga in itscorporateaanro, a amporagan is sued

in its oldname. wbirhwas tLa:Qne.undetwhich it an
law into the-ounGact

in suit, the courtmay,,u9onp4arntsffa motioa, madewhen theewe iscaw

tier tA4, and proofin suypoztofliirh moiim of a legal changein 19ename,

oiler that the Cause pitc6ed' against the defeadaat in ifs new or changed

name NorthXmingbam Lumber Co' v. Sims & WhitA.137All 596,48 So

Ga. WhesvAction has been,begun by a cotporet(on, and thereafter its

corporate name is changed, it ipay smead its petition and pray that the

auifmay continue under the amended name. Atlantic Coast Lme R Co. v.

WaycrvssFlee. light & Power Co ., 123 G9613, bias 621 .

lfnd .

	

State Each . Bank v. Paul . 98Ind App 487,108 NE 632

Mfch, Where a corporate mortgagee ofreelpropertychanged its corpo-

rate name by amendment ofits articles without mal3ng any other change

whatsoever, tba fact that the mortgagee -as -foreclosed In the name as

changed rether than by the corporation in its original name, held, not to

affect the validity of-the sale on foreclosure, although there was never any

aseigument oftbe mortgage by operation oflaw or otherwise apon change

of the corporals name . Union Ouardlaia Trust Co. v . Eowalsky, 267 Mich

110, 255 NW 111 .
N.Y. Corporate defendant did act have power to change its name dur-

ing pendency af¢ction was to compel plaintiff to enter judgment against a
oorporstlon *A's name of defecddat's choice and then re4stabliah itself
under the old no-0. and defendsnes motion to substitute its new name
would be dented stjuncture in ease in which plaintiffwas entitled tojudg-

va 9A fob. 07 taco)
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went. Standard Packaging Carp, v. AmericanTravelers Club; Inc ., 42Mloc2d 446, 248 NYS2d 626, .

	

'

	

- .1
Vs.

	

Welfey v . Shenandoab, l, L", bt&bL Ce., 83 Va 768, 3 SS 978.*
See 54666.

. .

	

- , .-54494 -Misnomer. -

Changefirst paragraph ofsection to mod. .-
The legal effect of the misnomer of aeorporadim in aplieadlytg is

the same as thatofthe misnomer ofan individuop Iftheidentity of
thecorporation is reasonably clear, ormisnomer in a ccspldnirtbat
is not misleading or destructive as to the identity oftite,empprAtion
maybe treated as immaterial.a A misnomerin the plmdingzgy.be
Ray be corrected by amendment, which1s iailly'discuasej'in'a sub-
sequent section of this chapbera A variety of mfstakel"'oi
misnomers have bees bald not to be fatal to compleinta id- csons
by or against corporations including mfsepelling'ofthenariiViiigise
ofwrong but similar words in the name! omission ofthe abbtevia- .
tion'Inc.,s use of words instead of initials in the name;$ omission
or addition ofwords in the name;T omission or addition oftheplace
ofincorporation or place'ofbusiness in the names omission or addi-
tion of words such as 'president,* or 'trustees'? transposition of
woids;t 1 and other slight differences in the name-11

	

.

	

.

	

. .
The test in detPrminia g the materiality of the misr;bmeiis

whether the corporation was or could have been misled .tt-to If.thecorporation was ndt misled and was .duly served with process;. a
judgment will bind it whether or not it appears.it2o A mistake in
naming the corporation ia the summons would undoubtedlybe total
where it resulted in service upon thewrong oorporation.t 7-1o Misno-
mer ofa corporation in the return ofservice does not invalidate the
return nor defeat the service .' tAO ,

, cal.

	

Nisbat v . Clio Min, Co ., 2 Cal App 4,39.83 P 1077 .
Ga . Robinson v.Reward Ceramic ColorMfg, Inc., 120 Ga App 380,1709E2d 724 .
N"ODeL Atkinson v. North American SmeltingCc ., 246A2d d36 (De))"Gee Bobenson v. Reward Ceramic ColorMfg Inc., 120 Ga App 380, 1705EU 724.
Mien. Hovelson v . U.S. Swim & Fitness, Inc, 460 NW2d 137 (MinnApp 1990) (misnomer having no effect onjurisdiction).
Mo. Martin v. Signal Dodge, Inc ., 444 SW2d 29 (Mo Apple Blades v .Under Block Co . ofSL Louie, 10 SW2d 319 (Ma App).
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Va.: Amendment, to the proper name of the corporation was paw** . "~.
- hl the

	

wasod In the trade name which was fo;matly :an " :waee procss

	

=Fo,
.dbytbe z4a1

	

out e1lbplfjoa<indspendeat corporation butpbambe4.
served was tbe c0par ofthe present company audelso of the form4r9vipt
ration and the party substituted here a . real Teiatkg6 pf ietargA=AWks . . .
originalparty and-eobody was muted orprejudiced, Jacobson v. $QUOem _
Hisauit (lo, Lee, l98 Va 819,s1"SE2d.1_-:.

	

:.

	

.- .

	

. ,-.. "

	

-. .

	

m' learnt .

	

:"̀.
11 -9AIa . . Adefan-hjudgmentagainst acorporadon*JlfnutbsYetadds . ; .

ca appeal boom* of a shortening ofthe.carporste name.m the tudNAtur, : . ."
_`where ahbtramawae properly stated inrthe osmplaint and Sattsaeheriffa .
.:return::Teaneeaea Biver Nav. Ca v. Uod8d,+20YAbt16;,79So 800J` bfrl . . ;

.:

	

TA.:. Bou

	

Cetua v. Allocate Fioanco Corp. 217 Sa,1d 489(Lo:115p).A'yf. . le
" , Mich:_raimoevfPatans'Mat . Firehu:Co:9fWichJganli26ukh-608 � . : r

" ! ltjinn: zlloveLlum "v. UB.8wuII & Fitness; hci,-d60 NSy2d 137.Gfupp-
App19901(mJ&omerhavingnooffedonjn:isdicHtml

	

-' " llY:gig. .
- . gear that "s'borparatioa daimant in garaisbment proreedingsdaWm$ 'M,
times referred to w 'Company' and at others as `Bank` is holes,teriA,

	

- y
service of.papen being had on the right cosporatiodi and no oae,bemg . .~
piajndfood . FfaAoedc-Nelson M. Ca v.-Midwest Food Peahen, 182'MJna -
426e234NW696.

	

' : . .

	

- . . - . :

	

" r., s .;u~ ' -
~Miss. Where awritofgamivhmmtwssservedaathacasbfesafabaoiK -

although the ®miter acme of a defunct bank was used in the wrioxe . '
cashier weaor should have beem apprlsed thereby that the bank ofwhich
he was an: officer was summoned and required to soswer the writ, and(if
such bank failed to appear at the return term, it waived its Tight to object
to the misnomer sad wa bound by the default judgment tam allhougb
.such judgment was not entered againstAt is its true name. Campbell & .
Campbellv.Preteens Hank, 134 Wiis 559,99 So 378. . .
. blue " Martin v. Signal Dodge, Inc, 444 SW2d 29 (MoApp).
Whore an actigrrfor damages for pusanaMaluries was inreality against '

. the Cinder BlociXampany of RansasCity Wo.. and that corporation was . .
duly served bubdefsulted, andMe Property was seized an execution, 'it '~
could not suooesafully maintain a third-paryy'claim an the ground that tho
original proceedings were "against the CinderBlockCampaay ofSL Louis,
for such mistake in the. description of its aitus was not of a substantial -
nature. Blades v, (.tinder Block Co. ofSt Louis, 10 SW2d 319 (MoApp).

	

'
Tar. When corporation Intea'ded to be sued is wed end served by .

wrongmtporata name, andwtahearporadonfails toappearandplead such -
mianbmer in abatement, and suffers judgment to.be obtatsad, it is bound
by suchjudgmentand inall future litigation it may be conneeled "wifh'kurh '
suit byproper evermente. Adams v . Consolidated Underwriters, 138-Ter
26, 1243WYd 840. . . "

	

,

Corporation was property a party to action and it was under dutyla '
plead a misnomer In abatement and Its failurs to to plead mnstimW
waiver ofright is abate. Aster Sign Co. v . lballivan, 619 SW2d 420 (Tarav
APP).

1t.OU.B. Misnomer or mistake in naming corporation in summons is .
fatally defective when service is dot duly made on intended corporation

va DA wt, 867 ecm
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r may

and it had no entice of suit Thompson v.:Libertycub bva. Co:ofBaton,
Mesa.-, .390 F2d 24.

	

. .

	

.

	

-

	

.

	

.
' Ala, Tennessee River Nav. Co. v. Hodg&, 202 Ala "15,79 So SOD.
Arts .- Erroneous designation of defendant's corporate name did not

reader service ofprocess ineffective where the name deeigoated was suf-
ciontly similar to true name of defendant to distinguish the corporation
sued from other corporations, Guam" v. Montgomery Ward & Co ., 9 Ariz
App 186, 460 P2d 427,

	

-

	

"

	

""

	

-

	

-

	

'
- Del. . Corporate defendant received proper notice notwithstanding error
toAs name, wherewad 'Company'incorrect namswas shortened to'Co.'
and'iac' was added atend ofname. Atkiamnv. North American Smelting
Co., 245 A2d436tb4 .
Iowa. Hickman v. Hygrade Peking Co., 186 NW2d 801 (Iowa) . ' -

BAl'rch oSimon vv . Patrons' NotFinIm~Co. of Micligan, 228 Micch 608,
199Nw810.
Mina Hovelson v. U.B. Swim& Fitness. Inc, 450 NW2d 137 (Mina

App 1990) (misnomer having on effect onjurisdiction) .
Mo . State v. WaltoM 348Mo 852,150 SW2d 664,
Wheresuit is brought against are railway company and service is made

up=another, the question is not one of mlaoomer but ofservice upon the
proper party. Little Rock Trust Co. v. Southern Missouri & A.R . Cc ., 195
Mo 669, 93 SW 944.
Nabs Adecree foreclosing a ton lire is nut void by assns ofthe fact that

the corporation defendantwas summoned as 'heGlobe Investment Com-
pany' when its teal name was Globe Investment Company, thevariance
being so slight as to leave no doubt as to the identity ofthe moloradmr.
Clifford v. Thun, 74 Neb 831, 104NW 1052.
N.Y. Nolanv. Ohio Medical Produda, 75 Misc 2d 620, 348 NY82d 497.
Service on "Makalt& Eddy Engineers' did not- describe a corporation

and a misnomer did not existwhich could be corrected as a 'Metcalf &
Eddy, Ire.' did esbt oratloutneiibw the existence ofthe partnership and
(be corporation was contradicted. Schwab Bros. Trucking, Ire. v. Monme
County Water Authority, 32 Misc 2d675, 273 NYS2d 3.

	

'
N.C. Gordmv. PintechGw Co.,178 NC 436, 100 SE 878.
Okla, Citizene Nat. Bankv. Wiswell, 88 Okla 194,212 P583.
Ten Johnson v. Coca-Cola Co., 727 SWLd 756 GasApp).

	

.
Where there are two separate and distinct corporations and the wrong

corporation is sued through mistaken identity, as d(etinguiahed from a
mess misnomer, nojudgment can rightfully be rendered against it. Stescel
v. Beldm Van & Slorags Co., 461 SW7d 434 (Tez (any App); Barnes v.
Continental Trailways, Inc., 472 SW2d 606 (Tex Civ App).
Wis. Servicewas not invalidwhere defendant actually served weaervo-

neous(y referred to a association rather than corporation. Hcesley v. La
Cross VFWChapter, 46 Wis 2d 601, 176 NW2d 214.

11-40See 44446.
n. 2.
Delete cross reference 'See also §2448.'
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U.S. Gromo-v. Greyhound Corp ., 287 F2d 95; Frederick v. Motors
Mortg. Carp., 1 F2d 437.
Ale. The plea of misnomer, as to the name of the defendant corpora-

tion, °Southern Railway Company," and 'The Southern Railway
Company,' is both topfrivolous and too teeLnical to be noticed, Southern R.
Co. v. Hayes, 183A1a 465, 62 So 874.

Corporate defendant wse'in fact a party, to first scion eves though its
name was incorrect in complaint, an that its plea in abatement to second
action on ground of pendency of flat action involving Same party' and
same cause ofaction should have been sustained. Redstone LandDevelop-
ment Co. v. Boatvvright. 44 Ala App 363. 209 So 2d 221.

Aria . Gamma v. Montgomery Ward & Co., 9 Ariz App 186, 459 P2d
427:
Ark. Slight elaboration ofplaintilra exact corporate name was immate-

rial where no eoparala party was actually involved . Meek v. United States
Rubba lire Co,2" Ark 359, 425 SW2d 323.
Cab

	

bvdian Refining Co ., Inc. v. Royal Oil Co., Inc., 102 Cal App 740,
283 P 856 .
La. R.B . Tyler Ca v. Merrill Engineering Co., 181 La 191.169 So 319.
Where a statute provides that corporations must sue or be sued in their

kuthor'ved nerve, a alight alteration 1n the name is not important if the
identity ofthecorporation is shown and the defendant her notbeen misled
thereby. Newman. Grace & Holloway Architects. Inc.v. Tillery, 454 So 2d
140 (La App) .

It isno defense to action byhospital suing as'Charity Hospitalofl.ouisi-
ana;' that its true name is 'Charity Hospital of New Orleans, Charity .
Hapitahofleuisiams v. Axford, 14 lA App 05, 131 So 770.
We-. lfovelem v. U.S. Swim & Fitaesa, Ire.. 450 NW2d 137 (Mina

App 1990) (misnomerhaving no effect onjurisdiction).
Ma General rule is that more, mlsoomes of a corporate defendant in

wordy and syllables isimmaterial, providedthereis no substentialmistaks
so a to (adivxte a lifferont entity, it is duly served with proems and it
could not have been or was not misled. Martin v. Signal Dodge, Inc. . 444
SW2d29 (Mo App).
. $.C .

	

Tri-County Ice&Fuel Co . v. Palmetto Ice Co. . 303 SC 237, 399
SEW779 (1990% Griffin v Capital Cash, 310 SC 288, 423 SE2d 143 (SC
App 1992).

	

'
Tez: Alteration of name of corporation sued, in an attachment bond

and affidavit after the same had been fled, from 'The I(emp-leader. Inc.,'
to 'The Leader.ire.,' did notvitiate them, the record showing that the two
names applied to the same ourporat(on and were used interchangeably by
the parties. Elder Mfg. Co. v. The Leader, 25 SW2d 274 (Tax Civ App).
PreGzing the word 'no" to the nameofa corporationdefendant does not

change such name in a manner that can mislead, and the misnomer will
not be noticed by the courts . Western Bank &Trust Ca v. Ogden, 42 Tex
Civ App 465, 93 SW 1102.
A petition against the 'Underwriters' Fire Association of Dallas' is not

vitiated by the designation of the defendant as the 'Underwriters! Fire
Association at Dallas.' Underwriters' Me Asst of Dallas, Tea. v. Henry,
79 SW 1072 (Tax G5v App).

V,L 9A cob. 9,97 (M)

s ~rao-i
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W. Va Varney & Evaaa V . Hukhinaon Lumber & MaaufacpuintCo.,
64 W Va 417, 63 SE 203 .

	

,

	

-

	

. ;

Change second paragraph ofseetion LO'read; : ' ' ' ,

	

. .
A misnomer of the corporation iu a pleading;yousj be raised by

timely objection in accordance with (he piaai4,rides.of the particu-
lar juris-50 By ansvgering tq�and;defending under, a
misnomer, the misnomer is waived,12 and-the judgment cannot" be
attacked later on the basis of the error, 13 Itfother wards, when a
corporation lies failed to raise objections tb a'fnfanomerin either a
motion or responsive pleading, a cvipi;6fton is bound by a judg-
meat against it . 14 A mere. mistaks in gamiag- a, corporation in a
pleading generallywill not be subject to a motion W dismiss,r 4-" or
demurrerlim The various procedures for raiaing'bbjgctiops-to
pleadingsingenera])s and theraising of6biedtiona tfmimmneo ~y
an answer responsive pleading in particular,~P e_ re dismmsed in

IIsnGa " Itobinson v. Rewar&Cerami&CaloriMf ::-fan,120 Ga-"A?p380, 170SE2d724 . ' 1 1, "' :- ".. :-' t %7,t

By. In Kentucky objection thatdefendant is hot sued in its iorrect'6dr-
purate came should be priaeated bfanswer as affidavitin'tbe natureof a
plea in ebal-...-. .t setting forth the misnomer and:diselooldg defendants
true name. Camatiou Go. v. Davom, 262 SW2d'860 (KyY.-~.-''

	

-
Mich. SLmonv, Patrond Mut.Tiie Ins . Co: ofWrhipn;228 Mi&6M,

199 NW 810, citing this treatise.

	

- . "

	

-: -.r- "

	

J .,

	

. .
- No. Martin v . Signal Dodge, lau. 444 SW2d 29 Wo App) . .
NA.

	

Cordonv.Pintsch Gas Co., 178 NC 435, 100 SE:8781
&C: . -1H-County foe & Fuel Co. v. PalmgW Ice Co., 303-SC 237,399

SE2d 779 (1990) .'

	

-
TO= Inabsenceofanything,tocontrary,courtmustassumethatdafim-

danLcorporation was sued in its corporatwmme as stated in.' plaintiffs
petition. Trustees of Motley Independent School Dist. V,Sbeck Co., 116
SW2d 434 (Tax Civ App) .

	

.

	

-

	

,
."-WU.& Prederickv . Motorsbfortg. Carp ., LI+2d'437c

	

'
Iowa Motion to dismiss on ground Ihat plaintiff sued wrong party

should mot have been sustained where petition'plaided thatdefendant was
doing business as n.6 individual but contract ezbibfb sttacbgd to the' peti-
twn indicated that defendant was s corporation, 'although the'pleading
may bave been vulnerableto a motion to strike or for more specific stale.
men4 Nesper Sign & Nam Co . v. Nugeut; 468 NW2d 805 (Iowa).

	

'
$y. Carnation Co. v. Devore, 262 SW2d:860 My). -
1 taoSee s 4560.
a 12 .
Dekle rrors rehrenee 'See §2448.'

Fysxcm Cre Core
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U.S. Baltimore & P.R. Co. v. Fifth BaptistChurch,137 US 568,34 LEd
784,115 Ct 185; Buto Refrigerating Co, v. CAROM 31 F 809.
' Cole. Union Pad5c, Denvbr& GulfRy. Co . v. Perkins, 7 ColoApp 184,
42 P 1047,
DeL Prefixing the artfele "he' to the name of the corporation delm-

dent is a misnomer to which a plea is abatement will lie. LaphLm v,
Pbladelphia, B.&W.& Co., 4Penn 421, 56 A 366 (Dal) .
Flat RBPC, Inn v. Gsrdner, 533 So 2d 312 (F]a App 1998) (misnomer

as not preventing appearance to defend In action).
Ga . Temperstura Coutrol,Ire v. Diversified Engineering, Ins, 120 Ga

APP 622,171 SEW 373- Robinson v . Rewserd CeramicColorUfg:, Inc., 120
Gs App 380, 170 8E2d 724.
.III. Charles Friend & Co. v. Goldsmith & Seidel Co., 90X845. 138 NE
185 .

	

-
Aoorynration, sued and summoned by, and appearing and answering to

the mocha reader other tunits nomad name, cannot make the fad that it
did net appear In to record under its truename, until after limitations
bad run, the bests ofa plan oflimitations as a defense to the action. Peua-
sylvaoia Do. v. Sioan, 125 M 72, 17 NS 37.
lows. R'(lson v . Baker, 62 Iowa 423, 3 NW 481.
Sam School Disk v . Griver, 8 Kan224.
Ky. In order that a corporation make a plea m abatement good, itmust

give lip true name so 0A pbdn11f may correct the error by amendment .
Wllhfte v, Convent ofGood Shepherd, 117I(y 261, 78 SW 13L

IISL Coulter v. Western Theological Seminary. 29 Md 69.
Maaas, Medway Cotton Manufactory v. Adams, 10 Mass 360; GIIbeltv.

Nantucket Bank. 5 Mass 97.
Mich. Supoes v. Palmne' Mat- Fire lea. Co, ofMichigan. 228M.6 5118,

199 NW 810.: .J

	

-
DO". . Gillespie v. Plaubers OB-Mill Mfg. Co ., 76 Miss 406. 24 So 900.
Mo.' Objection by misnamed corporate defendant Aould be raised

before
.
jesuo is joined and bctme biA verdict or judgment, and failure to

promptlyraise objection as tosuch misnomerresultsinwaiver ofthe objet-
don-Martin v. SignalDodge, Inc� 444 SW2d 29 (Mo App).
. Neb. GrandLodge OM-W. v. Barks, 6¢ Neb 800, 90 NW 901 .
N.9.' Wheeler v. Cantooeoak Mills Corp., 17 NH 551, 94 A 265;

Branham v. Straford County Say. Bank, 5 NH 446.
N.5t El Capitan Land & Cattle Co. ofNew Mexico v. Less, 13NM 407,

86 P,984.

	

-

	

,
N.Y. Whittlesey v . Frants, 74 NY 456 .
N.C, Gordon v. Pintsch Gas Co., 178 NO 435,100 SE 678;
Ohio.

	

State v. Bell Tel . Co., 36 Ohio St 296 ; Gilligan v, Prudential Life
fns. Co., 70 Ohio L Absl 225, 127 NEW 883 .
Pa. Northumberland CountyBank v. Eyer, 60 Pa 436.
Tez Dace., Ins v. CommonwealthLand Title lag., Co., x22 SW2d 360

(Tek App 1992) (company not becoming aparty to suit namingitspreddent
as defendant by filing general denial).
Motion for summaryjudgmentwas properly granted where wrong corpo-

ration was sued . Barnes v. Continental TYailwap, Inc.,472SW2d 606 (Tax
Civ App).

Vd ."'SA Pus. 947 (ICC) Page 27
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'

Where corporation, sued on contract, appears and defends without filing
Plea in abatement because word 'Company,' was omitted from its signs.
two to oantract, it waives defect Houston Press Cd. 7. Bowden Bros., 51
SW2d 438 (Tax Civ App).
Va.

	

Leckie v. Seal, 161-Vo 215, 170 SE 844.
W. Va.

	

Kingman Mills v. Fuser, 89 %V Va 611, 109 BE 600; Board of
Bducation ~of Welton Dist., Roane County v. Board of Trustees, Walton
Lodge No. 132, LO.O,F, 78 WVa 445, 88 BE 3099; Duty vChesapeake &
O. I(y. Co., 70WVa 14,73BE 331; FirstNatBank of Carodo v. Huntington
Distilling Co., 41 WVa 530, 23 BE 792.
a.13.

	

" "

	

-
Ga. Robinscav. Reward Ceramic Color hUg.,Ina,120Gs App 380,170

SE2d 724Jaelect cured by verdict and judgment).
Hen.

	

Fallure or a corporation to plead a misnomer by lea in abate-
ment or otherwise, or to disclose its true name, is a waiver of such
misamner, and a judgmentrendered in the name ander which the corpora-
tion is sued will be as valid' es if ieidered againit it in its true name.
Americ ana Surety Co. ofNewYork v. Maryland Cps, Co ., 97 Ran 275, 155 P
69 .

	

'
$y. Misnomerofdefendant corporation may not be pleaded after causehas been referred, after defendant makes default, cc afterjudgment Car-

. nation Co. v. Devore; 252 SW2d 860 (Hy).
La.

	

Newman, Gracb & Holloway Architects, Iua v. Tillery, 454 So 2d
140 (La App).

	

: :
Md. . Sindorf v. Jacran Sales Co ., Inc., 27 Md App 63, 341 A2d 856.
Mich.

	

timon v.Patrons' Mut Fire Ins. Co. of Michigan, 228 Mich 508,
199NW 810.
Me.' Msiia v. Signal Dodge, Inc., 444'SW2d'29 (No App).
Neb. Grand Lodge, A.O.U.W. v. Barter, 64 Neb 800�90 NW 901.
N.H. Wheeler v. Contoooook Mills Corp ., 77 NH 551;'84 A265.'

	

'
N.Y. Under a statute providing that a mistakein thenaming of a co+Po-ratios in a suit or proceeding by or against it shall be pleaded in

abatement, and, ifnot so pleaded, shall be deemed to have been waived, a
corporate defendant waives a mistake in its name as well when it defaults
as when it appearsand answerr-but does not plead as provided . Whittlessy
v. Frantz, 74 NY 456.

	

'
S.C. Tri-County lee & Fuel Ca v. Palmetto Ice Co., 303 SC 237, 399

SE2d 779 (1990) .
Tex,

	

Northwest Sign Co. v. Sack H. Brawn &Co., Inc., 680 SW2d 809
(Tar),
n. 14.

	

,
La Although the name of the corporation filing a suit may differ-

slightly from its name inn eigaed judgment,in its favor, that is no ground
to say ajudgment has been rendered in favor ora corporation not aparty to
the suit NewmaA Grace & HollowsyArchitects, hm.v . Tillery, 454 So 2d
140 (La App).

	

. .
Tea Northwest Sign Co. v. SackH.Brown&Co., Inn, 680 SW2d

809 (Tent) ; Adams v. Consolidated Underwriters, 124 SRtd 840 (Tech

Cumulative Supplement

ACTIONS I3Y AND AGADWCOSPORMIONS

Bold tart in this paragraph is new.

There is a distinction between mere misnomers and cases of Mis-

taken identity: In a misnomer the plaintiff has designated the

correct piety, but incorrectly stated the defendant's name, On the

other hand, acaseof mistaken identity involves naming the wrong

party.i 7 The rnles applicable to mimomera that treat the mistake

as immaterial do not apply to mistaken identity, such as wherean

individual is served with process when the Intended defendantwas

a corporation.t4 Anysubstantialdeviation from thenameis error.19
The.ultimate lost ofwhether an error In naming parties is a

misnomri or amaterial charge in parties Is most equitahly

theunderstanding and intent of the parties.ro

	

.

1ONeb. Pittmanv. Facto Equipment Co., 1 Neb App 105, 487 NW2d
584 (1992).
m 17.
Nab- Pittman v. Foote Equipment Co., 1 NebApp 105,487 NW2d 594

(19921 "
Tom. Dace, for. v. Cammcawaalth Land Title Joe., Co., 822 9W2d 360

(Tax App 1992) (misnamerwf-rule net acting to substitute correct defen-
dant for incorrect one) .
a. 18.
Ten Daea, Lic, v. Commonwealth Land Title Ins., Co., 822 SW2d 360

(Tea App 1992) (company suing insurer for breach of obligation-to defend
not a partyin suit,namisg president ofcompany as defendant).

4 4494.60 -Assumed, fictitious and trade names.

" Change section to read.

	

'

	

.

A suit by or against a corporation generally, may .be brought
under the name in which it transacts business, including an

-assumed of fictitious name! If a corporation is sued under the

name it'does biisinesa, process is sufficient to bring it within the
jurisdiction of the court. 2 The right to sue. under an assumed or
fictitious name maybe conditioned on compliaace with statutory

requirements on filing the name with the states A-judgment

obtained against a corporation in its assumed or trade name maybe

enforced'dgaioet it in its legal name.4

t U.S.

	

Devil v.T¢-O-Hen Flour Mills Co . . 166 F2d 59 (applyingTestes
law).

Vol- as Yon. M7 WO41

14494.60

Page . 29



44,94.60

Ga. Amerlean Lap. Travel Related Services Co., Inn-v. Bertye,
202 Go App368, 414 SE2d 499 (1991); Moon Motor-CarCo. v. Savannah
MotarCar Cu, 41 On App 231,152 SE 611.
A oorporetion conducting business in a trade name may sue orbesued in

that trade name, and this rule applies to non-profit corporations. John L.
Hutcheson Memorial Td-County Hospital v. Oliver, 120 Go App 547, 1Yt
SE2d 649,

It is proper to bring suit on account against a corporate defendant and
allege that the nameshownon the attached statementofaccount is a trade
or business name used by defendant named in the petition, and fact that
attached statementomitted abbreviation `Inn" did notrenderpetition sub .
ject to demurrer as designating a differentdefendant. South Cobb Build= .
Supply, Inc.v. Southern Concrete Products Cc, 116G&App 778,159 SE2d
121.

	

- -
Acorporation maysue in.its corporate name on a contract made by it in

its trade or colloquial name . McClain v. Georgian Co ., 17. Ga App 848, 87
SE 1090 .
Ids. Where corporation sues under assumed name and defendant

raises lack ofcapacity to sue, defendant will prevail unless corporate plain.
tiff is given opportunity to amend complaint W.L. Scott, Inc. v. Madras
Aerctech ; Inc., 653 Idaho 791, 663 P2d 791.
Iowa When a' corporate defendant does business under a trade or

assumed name and notice of the action is addressed to that very name,
defendantwill notbebeard to say an special appearance thatsuch name is
not its name. Tbunev. Hoke. Cheese Co., 260 rows. 347, 149 NW2d 176,
Hickman v. Hygrade Packing Co., 185NW2d 801 (Iowa).
$y. Upon proof that named corporate monastery of sisters was doing

business as a named hospital, as designated in caption of complaint and
summons, service of process upon administrator of the hospital in action
brought in county where she served as such administrator would meet
requirements of civil rule that service shall be made upon a corpontiou by
serving an officer or managing agent lhersof, or the chief agent in the
county wherein the action Is brought Griffith v. SL Walburg Monastery,
427 SW2d 802 (KY),
La ReadyPortion Meat Co. v. Michael'sA Catering Experience, 642So

2d 207 (In.App 1989).,
Astatute providing that a personwhodoes business under a trade name

shall sue inhisur her ownname to enforce a right created by, or arisingout
of, the doing of such business is equally applicable to a corporation that
does business under a trade name. Mas Nursing Inc. v. Burke, 523 So 2d
909 (La App 1988).

In absence of statutory prohibition, corporation which has validly con-
tracted in an assumed name maysue in that name to enforce the contract
Hy-Grade Investment Corp . v. RobMard, 198 So 2d 658 Qs.App).
Mfch. In Ferry v. Cincinnati Underwriters, 111 Mich26l, 69 NW 483,

it was held that two insurance companies which, acting together, issued a
certsio'poucy ofinsurance under a single assumed name, following which
their separate corporate comes were set out, might be garnished under
such assumed name by a creditor ofthe insured.
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- N.Y. Mail &Bkpress-Co. v. Parker Aides, Lac., 204 -App-Div 327, 198
NYS 20.

	

. ..

	

, . .

	

.
- Acorporation may, veryatkely, no adopt aname, in the transaction of its
business, as to be made Ruble -in its true name upon transactions in its
assumed namq; but it must then be sued by its try name. "cry v.

People, 45 NY 159.
:It must be alleged and demonstrated that the corporation sued or suing

was really intended by the parties to be tho'corpurate entity described in

the contract or instrument bjanother than its legal mme.-Mail &Espress
Co: v. Ps-lmr Arleq Ins.,204App Div 327, 198NYS20. -

	

'
N.C.

	

Tysonv. I:agga Products, Inn. 84 NC APP 1.,361SE2d 884. -
Olds . Oklahoma Operating Co. v. SLidey,17.1 -Okla 484i43 P2d 445.

-- &Q Where a corporation.Las acq

	

aname by ussia, an 4udich-
don against it bq thenamesoacquired isvalid end bidding. Ti'Cormtylas
&Fuel Co. v. Palmetto Ice On $03 SO 237, 399 SE2d 778t(1990) : 1-,
- Ifa corporation 19-94011 underthe hame.it transacts business, service is
sufde at tobringitbefm'ea count. GT$nv OnpdtafCasX 310 SC 288;423
and 143 (SC App 1992).

	

-

	

:" . .
'. Tea

	

Davis v:Tes-O4fan Flour Mills Co., 186 F2d60.

	

-

	

' ."-'d
- When a divisiods name is du an assumed name ofthh,eesparatioa;the
corporation maysue and be sued in the assumed come . Matsushita Elec.

'` Corp. -of America v. McAllen Copy Data, 1n;.1-815 SW2d. M0 (TOr"APp
1991).

	

-

	

' '
Corporation maysue orbe sued either in proper names or trade aema as

assumed. Employees loan Co, v. Templeton, 109 SW2d 774 (Tea L1v App).
Wasb. Where plaintiff corporation identified itself in-its complaint by

pleading both Its true corporate name and its assumed-name underwhich
it transacted business, it,came within exemption under Washington
assumed-dame statute andviesnot obligated is file assumed-name certi6-
cute as a condition precedent to maintaining the action . Griliitbs &
Sprague Stevedoring Co . v. Esyly, Martin &Fay, Inc., 71 Wash 679, 430
P2d 600.

Statutory authority to conduct business under assumed or fictitious busi-
ness names. see 02442.
2N.C. Acorporation is adequately served wi(h-suffie(eat legal process

underits assumed name and the trial court hasProper jurisdiction if there
is a lack of coafusjm concerning the identity of the intended defendant or
thedefendant is not misled orprejudiced. Tyson v. L'eggs Products, toe, 84
NO App 1, 351 SE2d 834.
S.C . GAmn v. Capitsl Cast, 31o SC 288,423 SE2d 14$ (SC App 1992).
Acourt will allow amendment to a defaultjudgment,to substitute a car-

poration's name for its trade.name merely to ooireet a Clerical mlstalie
where service and notice was otherwise proper and File judgment debtor
had not registered the trade aeons, had notcome forth' to correct themisno.
mar until otterjudgmant, and had not otherwise.beeh prejudiced by if.. TYi-
County Ice & Fuel Co. v. Palmetto Ice Co ., 303 SC 237, 399 SE2d 779
(1990).
~Colo. Where an action brought by a corporation, doing business

under an assumed name, is dismissed for the sole reason that it has failed

yoL 9A Pb. 9W W7 Page 31
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to comply with the statutory provisions requiring the filing ofa certificateto authorize the doing of business under an assumed name, and where thecorporation after such dismissal complied with the statute, it can maintaina new suit upon the same 6anaaction against a pleaofres Judicatn. Admi.eel Corp . v . Trio Television Sales, 138 Colo 157, 330 P2d 1108.Mont. Shareholders to a corporation that has not complied with thefictitious name statute may be barred from maintaining an action undersuch name. Stott v . For, 246 lout 301, 805 P2d 130..5 (1990).A corporation which was acting under an assumed name without regis.tration did not have access to the state courts. Marketing Specialists, Inc.v. Service Marketing of Montana, Inc., 693 P2d 5,40 (Moat).Pe. The failure to register the fictitious name does not, impair or effectthe validity ofany contract to which the corporation is a party, but doespreclude instituting an action or gaining recovery. by the mmoomplyingcorporation until the requirements for registration are met. W.F. MayorsCa, Inc. v. Stoddard, 383 Ps Super 481, 526 A2d 446 .Ten

	

Ifaparty fails to file an assumed name certificatehecannot main-tain a suit in a Texas court under that name . Lighthouse Church ofCloverleafv. Texas Bank, 889 SW2d 595 (Te: App 1994).Statutory regulations governing assumed or fictitious business names,sea 4 2442 .
'Gf.

	

American Exp. Travel Related Services Co., Inn, v. Berlye, 202GaApp 358, 414 SE2d 499 (1991).
Ky .

	

Oa a cause ofaction for personal injuries &rising against a corpors-
fiat while operating under a fictitious name, a judgment was obtainedagainstit in such name and enforced against it in its true omporats name.Central Consumers Co. v. Ralston, 202 VV 94, 259 SW 67.S.C. A default judgment entered against a defendant is the nameunder which a business is being operated may be amended bychanging thename of the defendant to the name of the corporation that operates thebusiness . Tri-County Ice & Fuel Co. v, Palmetto Ice Co ., 303 80 237, 399SE2d 779 (1990) .
Tex. Employees Loan Co. v. Templeton, 109 SW2d 774 (Tax Civ App).

4 4495 Capacity to sue or defend .
n. 4 .

	

'
Mo. Gilmore v-Bi-StateDevelopmentAgency, 936 SW2d 193 (Mc,App I896).
See, e.g ., Ohio R Civ P 9(A); Tenn R Civ P 9.01; Wis Sfat 1802.03,

4 4513 Cause of action-fn general,
n. 2.
U.S. Wade v. Hopper, 993 F2d 1746 (CAI 1993) (52-page ramblingcum.

Plaint embodying every element of poor pleading insufficient to stategaugeof action under RICO'statuts).
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a. 4.
Mo. Apetiti®is not iasuffmieni marshp;because of, "lack obdefinite "

teas or an informality in the etat~entof an esamtial fact. Stets ex reL
Malone v, Mummer% 889 SW2d 822 0(o 1994),

La . Challenged pleadings should be accorded- every reasonable inter
prpfation is favor of maintaining their legal su&cieney. the giving-the
litigant en OPpurtunity to Present evidence. Sorzonv . Indepeademob[Ol,
Ltd ., 593 So 2d 881 ( .%App 1992) .
Ma When determining whether a petikou seta forth sut$ident facts to

support a claim, courts liberally cumtrue'the anegadons-.and impliedly
include reasmzWe infa,eaces fairly deducible from the facts stated. State
ex eel. Wane v. Mummart . 889 Md 822(540 1994):

Bold test in this'paragmph is nom.'

	

= .,

	

.

Pleading requirements fox particular actions by or against corpo-

rations, such as tlmose relating to subscriptdons to stack, directors,
officers and agents,! mortgage foreclosures,°- mandamus proosed.

in

	

's0 ' roeeedinks in quo WaTranio,tt

	

anti-trust suits;Z
gs, . P

' dissolution or forfejtum Proceeditgs,!0 r+"efvership suits,te -p(ero-

ing the corporate veil,taso are considered elsewhere in this

tieatise.ts

	

_ . . _

	

'

14.50See 441.28.

4 4610 Contracts and instruments.

n- 1 .
Le, Korsou v. Independence Mall l, IAd, 593 So 2d.981 (La App 1992)

(petition for brewoflease agreement failing to establish contractual Priv-
itywitb defendant).

	

.

44525 Prayer for relief.

Bold text in this parrigraph is near.

Generally, the only requirement is that, the WmPlaint.Provide a
short and Plain statement of the claim showing that the pleadei is
entitled to relief. t fn-otherwords, unless the pleadingrules in

the particular jurisdiction provide otherwise, every ISnal
judgmentjnust grant the.reBef to Which the party-inwhose
favor it Is randered is entitled, even if the party has not
demanded such relief in his or her pleadings.u017eliefagainat
a corporation maybe prayed for ix the alternative.x The-samerales
are followed in the federal canrts . 0
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