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§ 2441.30 — State laws.

Most jurisdictions have statutes providing for the registration of
trademarks, trade names and service marks. ! Registration under
state trademark statutes, like their foderal counterpart, is prima
facie avidence of ownership of the mark,? ard provides statewide

[Section 2441.90] N.Y. Kitchens of Sara Les, Inc,

1Sew e.g., Cal Bus & Prof Code v. Nifty Foods Corp., 266 F2d 541;
§ 14200; 765 ILCS 1035; Mass Gen L. Esquire, Inc. v, Esquire Slipper Mfg.
ch 110B; NY Gen Bus Law § 360. Co., 243 F2d 540; Jean Patou, Inc. v.

U.S. Polaroid Corp. v. Polaroid, Jacqueline Cochran, Inc., 201 F
Inc.,, 319 F2d 830 (applying Olinols  Supyp 86}, afid 312 F24d 126.
law); Kitchens of Sara Les, Inc v. Or. ‘While other courts have con-
Nifty Foods Corp., 266 F2d 541 sirued similar antidilution statutes
(applying New York law); Esquire, o permit consideration of confusion
Ine. v. Esquire Slipper Mfg. Co.,243  of source in determining whether
F2d 540 (applying New York i8W);, injunctive relief is available, Ore-
Jean Patou, Ine w. Jauque\ihe gon“ statuts elearly expresses that
Cochran, Inc,, 201 F Supp 861 competition and confusion of source
(applying New York law)afld 312 ,re immaterial, Wedgwood Homes,

F24 125. Inc. v, Lund, 58 Or App 240, 648 P2d
Evidence befors the court 3g3,

appeared to be more than sufficient  Tex, Sandy International, Inc.

i iy e
O e oy St 776 SW2d 802 (Tex App 1989), rek
Corp. v, Hyatt Legal Services, 136  jop (Tex App 1989), re
F2d 1153 (CAT 1964). _

Cat, PRall v. Americen Trial See also Callmann, Unfair Comp,

Lawyers Ass'n, 14 Cal App 3d 289, ’(I;xad;?)a.rks & Monopolies §25.60
92 Cal Rpts 228, i

W, Hysit Corp. v. Hyatt Legat _ °Fla. FPrior regislration under
Services, 736 F2d 1153 (CA7 1984); State stakute is only prima fadie o7l
Polaroid Corp. v. Polaroid, Inc,, 319 dence of exclusive ownership ol
Fzd 630, particular service mark and, unless

Mags. Under Massachusetts Coupled with and supported by
stalute the likelihood of Injury to actual usage of the mark sufficient
business reputation or of dilution of @ vest in registrant's uss a secan-
distinctive qualily of a irade pame Uary meaning, will oot defeat 2
or trademark is ground for injunc-  Similar use by competitor who has
tive reliel in cases of trademark actually established and placed in
infringement or unfair competition, operation business identified by
natwithstanding the absence ofcom- such mark. Abner's Beef House
petition belween tho parties or of Corp. v. Abnera International, Ine.,
canfusion as tothe source of goodsor 227 So2d 863 (Flo).
services. Great Scott Food Market, Under Florida statule, corporale
Inc. v, Sunderland Wonder, Iné., 348  owner of properly registered service
Maga 320, 203 NE24 376, mark containing name “Abner's”

n?age 14

L5

. \/0‘\ (0 |

§ 2442
CoRPORATE NAMES

i son, does not
i ;oo unlike federal registration,
prOth‘t'lan-’ - reg‘msumstmuo:i:m of the validity ofa reg‘tsbered sr:l:t:l;
kg warrant: 3 I: to usa!;:he marks due tathe fact ‘1‘.1'1;1: th:incipal
. jnation. e p
erally v ities for preexam.mauon g ;
e Bdeqa“;::enl;.:kn;:ws is to provide 3 lblnn of regls:cr:t:z:;
wﬁf s};ucllh}be tarre not used in interstate of foxeign comme
w d aters!
505 :;:I qualify for [ederal registration.

) tious names. _
§ 2442 * Assumed or Hetd when it comes juto existence,

oration, " d by
It has been said that 8 COXPOTICE b, o and identified, an

. by which it is

acquires a legal name

g e b
hich it conducts business. ! If the corporation is not authorized by
which it co

————— Hecton 2442} .
-had “dux"va righ to use Eii»a mﬂl:k ll U.S. Diammd N‘L‘mal COrP-

t
co business in
in conneclion with its anjoin  v.Lee, 333 F24 517, ling & Bleva-

DAIME . Coloredo Mill

unsuthorizsd umsa o th::’;z-v:r‘l :na:i tormgo. +. Proctor, 58 Idaho 578, 76
. L omult . P2d 438, dting this mluse'bundeti
deception. Abner's I, Svenska ga‘& hFR:‘ podel
ﬁllxxsh!e.:mﬁ:;al“l.nc. v. Abner's Beel Chicago ;hswed! a .
T Corp., 220 So 2d 683 (Flo 1 é,z‘;w,hm ) cm:“;::;na;:
App)- A is al regis- givento? corporation by 1 arier

g tht‘:s; !%‘3;;“ Kin, and adopted, the c:‘?:::;t:::: st
tration of uad?\;‘; Tight to uge thet general, act by no ame. Glazy
i itinul?llil:;is except in limj v. Tipton, T. & B Turn,
sk s Lherein where defen- 1nd 376, . Milling Co. v
e iod astually vsed sems name  Kan, St o bop pra 70,
dﬁ:hh?td::iu:egistmd under HL- R: 152 Kan 137,
W i

: ] -
. ) 3 tise.
nois Trademark Atk Priot to  cilingthistrealise- ¢ Co. V-

ral Tegi tration, Ls, Ready Portd jence
intiffs fede regle : s A Catering Experience,
f:;ere defendant had operateil only Michael's R App !

7
inited sred md. oot (42 S0 24 20 : : onl, COM-
thmu“%gou‘t‘t?;;umb:lium& Kingof Ny, There was suffiden

i i icions of stalute
Florida, Inc. v. Hoots, 408 F24 905. pliance with prl:\;;zn O oo
sus tin Morrell & Co. V. yequiring corpo O o store
Belfﬁ? Pg:ld:g Co., 295 F2d 314;  tocause true, full nam
iable .

( '1 S £ v Hol . -
Iu - to he p“bllcly reve
CA ); “ot hoppe » C- aled a“d p:on“'
Shoppel l-“c'l 203 E Su‘pp Il] liﬂn nenﬂy ﬂ"d |Bgiblv .d’spla:,ed upon
el 0 caumﬂn" Uniﬂ“ ch‘p| Plaw gm& Show mlldow 0‘ IESLau'
S ﬂl’ ]

in

co:pn'ration bore
Traderoarks & Mopepolies §2550 thereon gold leaf lettering about an

s i th
l‘“il - Callmap, Unfair Comp, inch snd eneé hsl in_height the
See ’

Aty Gasner’s Res-
inscription: “Formerly ]
Trademarks & Nonopolies § 25.50 tanrant, operaled by H. & B
(4th Ed).
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law to conduct business under an assumed or fictitious wame, its
legal name is the only name which may be used by the corporation. 2

Caterers, Inc.” Peopla v. Ferdinand,
172 Misc 535, 15 NYS24 606,

‘The facl that a corporation came
into being aa the result of e congol-
idation of two other carporations
does not warraol the use by such
corporation of tha name of ¢ither of
the original corporations as » substi-
tute for itz corporale pame,
Scarsdale Pub. Co. v, Carter, 63
Misc 271, 116 NYS 791.

Obie. The name designsted in
the articles of incorporation is bind-
ing on the corporation and the
public, Stanton v, Tax Commission
ESOhin, 26 Ohio App 198, 169 NE

Q.

2U.8. Diamond National Corp.
v.Lee, 333 F2d 517.

. Rule that corporation must
engagn in business only vnder itz
proper corperata hame, and may ot
lawfully trapsact business under
assumed or fickitous name, does not
make it Nlegal for corporation to use
trade name, or what may be
described as colloquiak or nicimame,
aor abbrevisted name. Greal Allantic

& Pacific Tea Co. v. A. & P. Radio -

Stores, Tue., Z0 F Supp 703.

Conn. Woronieki v. Parisklego,
74 Conn 224, 50 A B52.

Ida. Colorade Milling & EBleva-
lor Co. v. Proctor, 58 1daho 578, 76
P2d 438, ciling this Lrealise.

Ik, Sykes v. Peaple, 132 Il 32,
23 NE 331; Precision Components,
Toe. v. Kapeo Communications, 131
Tl App 3d 655, 475 NE2d 1071

If the defendent worporation had
the power Lo use without autharily
of law a name different (rom its Jegal
corporate name, it would have the
right to use an indefinite number of
such names, which would violate the
public policy of the state. Svenska

Page 146

Nat, Forbundeti Chicago v. Swedish
Nak, Ass'n, 205 Dl App 428,

In Iilinois a corporaticn has oo
logal righl to use any name other
than that under which it was organ-
ized, and use by a corporation of a
same different from its legal corpo-
rate nams is against public policy.
Anzalons v. Durchslag, 1 Il App 34
126,273 NE2d 752,

Kan. Though corporstion may
bave but one registered or lega)
name it 32 not prohibited from using
a contraetion of ils name in advertis-
ing. American Fence Co. of lhe
Midwest, Inc. v. Gestes, 190 Kan
353, 375 P24 776.

There belng no permission in gen-
erg] corporalion cede for it to 4o so,
corporation may not, either in jts
articles of lncorporation or by
amendment therets, obtain right to
conduct ils business under irade
name or geries of trads pames in
addition to its corpotate pame and
title, Kangas Milling Co, v, Ryan,
162 Xan 137, 102 P24 970, citing
this treatise.

Mass, Boston Rubber-Shos Co.
v. Bostan Rubber Co., 149 Mass 436,
21 NE 875.

N.J. Sole shareholder was per
sonally liable on contract where the
corporalion transacled business
through unregistered alternale
nape, African Pio-Bolanica v.
Leiner, 264 NJ Super 359, 624 A2d
1003 (1993).

N.Y. In New York, no corpora-
tions save those created by lnw, and
a corporalict created within mem-
ory can regularly have but one name
gnd, in 2]l legal proceedings, the
trus name of the ation must
bg used. McGary v. People, 45 NY
153,

£ A
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In the shzence of any legal prohibition or fraud, however, a corpora-
tion has the same [reedom as an individual to adopt and use an
assumed or fictitious name in conducting its business.® A corpora-
tion condueting business under an assumed or fictitious name must

Corporation has no right {0 do
business under assumed nams, Peo-
ple v. Ferdinand, 172 Misc 535, 15
NYS24 5086,

Or. Liggettv. Ladd, 170r89,28
P 133,

3U.8. Under Florida lew, a cor-
poration, like a natural person, can
acquire & fictitious or trads name
particularly where it has a secon-
dary meaning. Miami Credit
Buresu, Inc. v. Credil Bureau, Inc.,
276 F2d 666, ciling Lhis trealise.

Statute which prohibits any per-
son fyom conducting business under
an assumed nama ynless duly regis-
tered, does not apply to domestic or
foreign, corporations, Shoppers Fair
of Arkangas, Inc. v. Sanders Co,
Inc., 207 F Bupp 718,

Ariz. "Kitchall Carp. v. Herman-
sen, 8 Arlz App 424, 446 P24 934,
citing this {reatise,

Cal. John Beard Memorial
Foundalion v, Krebz, 96 Cal App 2d
597, 215 P2d 939.

Fla. Miami Credit Bureau, Inc.
v, Credit Bureau, Inc., 276 FZd 565,

Check which was drawn payabls
Lo *“ROIL, Inc,” was properly endorsed
“Marketing Assaciales, Ine. d/b/a
ROI, Ine.” where Markeling Associ-
ates operated under the trade name
of “ROIL, Inc.” Segel v. Firsi Stale
Bauk of Mizmi, 432 So 2d 1378 (Fla
App), citing this treatise.

Ga, American Exp. Travel
Raloted Services Co., Inc. v. Bexlye,
202 Ga App 358, 414 SE2d 439
(1981); Harris v. Sulcus Computer
Corp., 175 Ga App 140, 332 SE2d
860; Johsr L. Hulcheson Memorial
Tri-County Hospital v. Oliver, 120
Ga App 647, 171 SE2d €49,

A tradename, acquired by a corpo-
ration, by user, in connection with
and as descriptive of goods manufac-
tured and sold by i, js Dot a
corperale name. Rome Machine &
Foundry Co. v. Davis Foundry &
Machine Works, 135 Ga 17, 68 SE
800.

A corporation may transact husi-
ness within its corporate powersina
name other than its legally author-
ized corporale name. Moon Motar-
Car Co. v. Savannah Motor-Car Ce,,
41 Ga App 231, 152 SE61L

Ida. Colorade Milling & Eleva-
tor Co. v. Praclor, 58 Idaho 578, 76
P2d 438, citing this treatise.

ML Texaco, Ine. v. Kane County
Qil, Inc,, 96 1I App 24 383, 238
NE2d 622, :

lowa. Hickman v. Hygrade
Packing Co., 185 NW2d 801 (Towa);
Butler Mig. Co. v. Elliott & Cox, 211
Towa 1068, 233 NW 665.

Kan. American Fence Co. of the
Midwest, Ine, v. Gestes, 130 Kan
393, 875 P2d 775; Xansas Milling
Co. v. Ryan, 152 Kan 137, 102 P2d
970, citing this treatise.

Ky. Galt House, Inc. v. Home
Supply Co., 483 SW24 107 (Ky);
Grifith v, St. Walburg Monastery,
427 SWad 802 (Ky); Mevedith v.
Universal Plumbing & Construction
Co., 272 Ky 283, 114 5W2d 94, citing
Lhis treatise.

La. Mioton v. Del Corral, ¥)2La
730, 61 So 771; Ready Portion Meal
Co. v. Michael's A Catering Experi.
once, 542 So 2d 207 (La App 1989);
Mas Nurslag Ine. v. Barke, 523 So
24 909 (Ls App 1988).

A corporation may eontract in an
assumed name or a name acquired
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by user or reputation, in the ahsence
of statute prohibiting it from doing
so. National Qil Works, Inc. v. Korn
Bros., 164 Le 800, 114 So 659, citing
this treatise.

Caorporation may receive and
indorse nales payable fo 1t by
another corporote name, no fraud
being comtnitied, and such indorse-
ment will carcy title, Troders’
Securities Co. v. Dutach, 19 La App
578, 137 5o 75, 140 80 775.

Mass. General Motors Accept-
anca Corp. v. Haley, 329 Masg 559,
109 NE2d 143; Staples Coal Co. v.

City Fuel Co,, 318 Mass 503, 65 .

NEZd 934; Blanchard v. Stone's,
Inc., 304 Mass 634, 24 NE2d 688,

A corporatitn may acquire a right
o the exclusive yse of another name
than its corporate pame as a trade
mame. Boston Rubber-Shos Co. v.
Boston Rubber Co., 149 Mass 436,
21 NE875.

Mich. Walrath v, Campbell, 28
Mick 131,

Mo. Coca-Cala Bottling Co. v.
Groeper, 691 SW2d 395 (Mo App);
State v. Kelly, 408 SW2d 283 (Mo
Apph.

Nev. All Nite Garage, Inc. v
AAA. Towing, Inc, of Reno, 85 Nev
193, 452 P2d 902,

N.J, B.DiMedio & Sons, [nc. v.
Camden Lumber & Millwark Co.,
Inc., 23 NJ Super 365, 93 A2d 46,
citing Lhis treatize.

NI Spain Management Co. v.
Packs' Auto Sales, Inc., 54 NM 64,
213 P24 433, ciling this Lreatise.

N.XY. Sample, Inc. v, Porrath, 41
AD2d 118, 341 NYS2d 633; Anli-
Defamnation League of BNai B'Rith
v. Arab Anti-Defamalion League, 72
Misc 2d 847, 340 NY52d 632; People
v, Ferdinand, 172 Misc 695, [5
NYS2d 506; Mail & Express Co. v.

Page 148
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Parker Axles, 204 App Div 327, 138
NYS520,

OLla. Oklahoma Opersting Co.
I;BShipley. 171 Okla 484, 43 P24

Pa, Miscallaneous, Ine. v.
Klain's Fashicos, Inc., 452 Pa 62,
308 A24 22; W.F. Meyers Co., Inc. v.
Stoddard, 363 Pa Super 481, 626
AZd 445.

When a corporstion elects to carry
oen & branch of its business in an
assumed name, it is liable for the
acts of agents, scting within the
scope of their authority, who con-
tract in the assumed name with
relation to such branch of the busi-
ness, in all cases where the contraci
would have been binding if made in
the actuad name of the corporation
Phillips v. International Text Bock
Co., 26 Pa Super 230.

S.C. Corporation which
obtained licemse in ils corparate
name from state highway depart-
ment (or motor truck could not be
relieved from respousibility arising
from operation of truck becavse of
itz transfer of assets to another cor-
poration and subsequent diysolution
where jt coptinued to do business
under itg trade name. Long v. Caro-
h'ng Baking Co., 193 SC 225, 8 SE2d
a326.

Tenn, Kemmons Wilson, Inc. v.
Allied Bank of Texas, 836 SW2d 104
(Tenn App 1992).

“Tex. Nichols v. Seale, 4938W2d
589 (Tex Giv App); W.B, Clarkson &
Co. v. Ganz 3.5. Line, 187 SW 1106
{Tex Civ App).

Wash. Geatlle Ass'n of Credit
Men v. Gresn, 45 Wash 2d 139, 273
P24 513, citing thiz (reatise; Broth-
echood Stete Bank of Spokane v.
Chapman, 146 Wash 214, 269 P
381;Tradewell Stores, Inc. v. T.B, &

£
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be authorized to do business in the state.*

In many states, a person or entily doing business under an
assumed or Hetitious name is subject to specilic statvtory regule-
tions. S These provislons may notbe applicable to corporations.® The

M., Inc, 7 Wash App 424, 500 P24
1290.

W. Va. Graftan Grocery Co. v,
Hoine Brewing Co. of Grafton, 60 W
Va 281, 64 SE 349.

4YXda, Colorado Milling & Eleva-
tor Co. v. Proctor, 58 Idaha 578, 76
P2d 438, ciling this ireatise.

Kan., Kansas Milling Co. v.
Ryan, 152 Kau 137, 102 P2d 970,
ciling this treatize. |

Ky. Meredith v. Universal
Plumbing & Conslenclion Co., 272
Ky 283, 114 8W2d 94, citing this
ireetise,

La. Hy-Grads Investment Corp.
v. Robillard, 196 So 2d 558(La App).

W. Va.  Simpson v. Grand Inter-
unational BrotheYheod of Locomotive

Eogineers, 83 W Va 355, 08 SE 530.

§ Ariz:' Ariz Rev Siat Ann
§5 44-1236, 44-1460.

Ark, ArkCode Ann § 4-27-404.

Cal. Cal Bus & Prof Code
§ 17910 el seqy.

Colo. Colo Rev Stat § 7-71-101.

Conn. Conn Gen Stat § 35-1.

Fla. FiaStal§ 865.00.

Ga. G Code Ann §§ 10-1-490,
10-1~493,

L. 805 ILCS 5/4.15.

Ind. Ind Code §§23-15-1-1,
23-15-1-3.

Ey. Ky Rev Stat Ann § 365.015.

La. La Rev Stat Ann §§ 51:281,
51:283.

Me. Me Rev Stat Ann Gt 13-4,
§307.

Mass. Mass Gen L ch 119, §§ 4;

5
Michk, MSA §21.200(217); MCL

§450.1217.
Mizn., Mino Stat §§333.01-

334.06.

Mo. Mo Rev Stat §§417.200,
417.210.

Mont. Mont Cade Ann
§ 30-13-201 et seq.

Neb. Neb Rev Stat § 87-208 et
seq.
Nev. Nev Rev Stat § 602.010 et
seq.

N.H. NH BRev Stal Ann §349:1
et seq,

N.J. NJ Rev Stat § 14A:2-2.1.

N.Y. NY Gen Bus Law §§ 130,
133.

M.C. NC Gen Stat §§ 66-68.

Okio. Ohio Rev Code Ann
§8 1329.01-1229.06,

Okla. Okla Stat (if 18, § 1140.

Or. Oz RevStat } 548.005 et seq.

Pa. 64 FaConsStal § 301 ckseq.

RJI. RIGenLlaws§7-1.1-T.1.

Tenn. Teun Caode Ann
§48-14-101{d).

Tex. Tex Bus Corp Atk Ann art
2.05(B).

Utah. UtahCodeAnn § 4+-2-bet

eq.
Va., Va Code Ann §59.1-69 et
Rev Code

S

seq.
Wash. Wash

£19.80.001 el seq. .
W. Va. W Vs Code §47-8-2 el

seq. .

%Vis. Wis Stat § 134.27.

Wyo. Wyo Stal §§ 40-2-101 to
40-2-109.

§U.S. Sparks v. Parler, 270 P
Bupp 953 (applying Florida law).

Fla. President was nol person-
ally lisble for back rent where
business  incorporated under
assumed nama shortly after execu-
tion of lease, Langworthy & Aswac,
Inc. v. Meadowlawn Pharmacy, Inc.,
629 So 2d 892 {Fla App 1993).
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Sparks v. Porler, 270 F Supp 953.

Ga, Naticnal Brasds Slores,
Inc. v. Muse & Associales, 183 Ga
88, 187 SE 84.

Georgia statute relating lo regis-
tretion of trade names did not apply
to promissory nate payable to <JF.
Darby, trading as the J.F. Darby
Lumber Company” whese it
appeared Frowm face of instrument
that it was taken by payee in hiz
true name and not in such tyade
name. Stewart v. Darby Banking
Co., 183 Ga 888, 130 SE 28,

Georgia Trade Name Registration
Act did oot abolish right of bolder in
due course fo maintain action on
BegoBabls instrument which was
taken by payee in trade name which
payes had failed to register under
act. Peoples Loan & Finance Corp. v.
Latliraer, 183 Ga B9, 189 8E §99;
Soutbern Security Co. v. American
Discount Co., 184 Ga 82, 180 SE 350,

Corparation is a “person” within
meaning of act. Censtitubion Pub,
Co. v, Lyun, 62 Ge App 434, 1B3 5E
653.

Kan. Kanzas Milling Co. v.
Ryan, 152 Kan 137, 102 P2d 970,
citing this treatise.

Ky. Meoredith v. Universal
Plumbing & Construction Co,, 272
Ky 243, 114 SW2d 94,

Some of the statutes probibiting
persens from carrying on business
under an assumed name unt] a
statement has been filed in » desig-
nated public office giving Lthe name
to be used and the names and
addresses of the persons so engaged
expressly except domestic carpura-
tione, Kozy Theatre Co. v. Love, 191
Ky 595, 231 SW 249,

La, Nsational Qil Works, Inc, v.
Korn Bros., 164 La 800, 114 So 659;
Mas Nursing Inc. v. Burke, 523 Sa
24 909 (La App 1588),

Page 160
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Nev. Nevada sistute relating to
the Hling of a certificate of doing
business ynder a [feclitions name
does mnot apply to corporations.
McCulloch Corp. v. O'Donnell, 83
Nev 396, €33 P2d 83%; Al Nite
Garage, Inc, v. AAAA Towing, Inc. of
Reno, 85 Nev 153, 453 P24 502.

NY. New York Penal Law,
which reguires persons conducting
or transacting business under an
assumed name to file in the office of
the county clark a certificale setling
focth the trus pare of the owners of
the business, expressly excludes cor-
porations from its operation. People
v. Ferdinand, 172 Mijsc 595, 156
NYS24 506,

Tex. Stanley v. State, 145 Tex
Crimo 32, 165 8W24d 456.

Wagh, Tradewsl] Stores, Inc. v.
T.B. & M., Inc., 7Wash App 424, 500
P24 1290.

Although Washington statute pro-
vidipg for the filing of assumed
names was expressly not applicable
(o corperations, it did not prohibit a
corperation doing business under an
assumed name from filing such
nams, and Ehe fact thet it had mada
such filing was not evidence that it
had intended to abandon its corpo-
rate status. Seattle Ass'n of Credit
Men v. Green, 45 Wash 24 139, 273
P2d 613, citing this trealisa,

Washington sssumed-name stal-
ute exempled a corporation fram the
requirement of filing ap assumed-
named certificate if the corporation
identified ilsell in its pleadings both
as {o its trus corporate name and ils
assumed pame under which it trans-
acled business, Griffiths & Sprague
Stevedoring Co, v, Bayly, Martin &
Fay, Inc., T1 Wash 679, 430 P24 600.

Lo

CORPORATE NAMES

§ 2442

Model Business Corporstion Acts” and corporation statutes in most
states regulate the use of assumed or fictitious nemes by foreign
corporations.® Statutory provisions regulating the use of an
assumed or fictitious name generally require a filing with the state
setting forth the assumed or fictitious name.? Such statutes serve

7 Model Bus Corp Act § 208(c)1);
Model Bus Corp Acl (1984) § 16.06
(a)(2).

BAlx., Al Code § 10~2B-15.06.

Alas. Alaska Blat § 10.06.723.

Arlz. Ariz Rev §tat Ann
§ 10-J506(AX1 )b}

Ark. Ark Code Ann § 4-27-1506
(AX(2).

Ca). Cal Comp Code § 2106(b).

Colo. Colo Rev Stat §7-115-106
(2.
Del. Deél Code Anntit 8, § 3T1(c).

D.C. DC Code Aun § 25-399.2
Q).

Fia. Fla Stat§607.1506(1)(h).

Ga. .Ga Code Ann § 14-2-1506
{2)(2).

Haw. Haw Rev Stal §4156-108
axe. '

Ida. Idsho Code §30-1-105(b)
. -
1. 3805 ILCS 5/4.05(a X33}
Ind, [nd Code §23-1-49-6(a)

2

Towa. Jows Code §§ 490.401(5),
490.1506(1Xb).

Ry. Rev Stal Ann
§§ 271B.4-010(6), 271B.15-060(1}
(b).

La. LaRevStatAnn §12:303(A)
@

Md. Md Code Ann Corps &
Asg'ns § 2-106(c).

Miss. Miss Code Ann
§79-4-15.06(a)(2).

Mpo. Mo Rev Stat § 351.684.
Mont. Monl Code

§ 36~1~1031.

Neb, Neb Rev Stat § 21-20,173
(1XDb).

NH. NH Rev Stal Ann
§ 203-A:15.06(aX2).

N.J. NJRevStat § 14A:2-2(3)..
NBM. NM Siat Ann § 53-17-3(B)

).

N.C. NC Gen Stat § 55-15-06(a)
{2).

N.D. ND Cent Code § 10-22-03
(3Ka).

Ohio. Ohio Rev Code Ann
§ 1703.04B)1).

Or. O1 Rev Biat § 60.717(3).

Pa. PaStat Ann kit 15, § 4123(h)
(1%,

8.C, S8C Code Ann §33-15-306
{2}

S.D. SD Codified Laws Aon
§ 47-2-3%{1)(c).

VL. Vi Stat Ann rit 114, § 16.06
(ax2).

Va, Va Code Ann §13.1-762(B)
(2).

)Wash. Wash Rev Code
§ 23B.15.060(2Xb).

W, Va. W Va Code § 32-1-51(b)
).

Wis. Wis Stat § 180.1506(1).

Wyo. Wyo Stat §17-16-1506
{a).

9¢.8. Bechtel v. Robinson, B8G
F2d 644 (CA3 1989) (construing Del-
aware law); Homeco Developments
v, Markborough Properties, Lid.,
709 F Supp 1137 (SD Fla 1089)
(applying Floride law).

Cole. Where an action bronght
by a corporation, doing business
under an assumed name, is dis-
missed for the sole reason that it has
failed to comply with Lhe statutory
provisions requiring the filing of a
cerlificale (o authorize the doing of
business under an assumed name,
and where the corporalion afier
such dismissal complied with the
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the primary purposes of preventing public deception and permitting

slatute, it can maintain 4 new suit
upon the same lransaction agalnst a
plea of res judicala. Admiral Carp. v.
Tric Television Sales, 138 Colo 157,
330 P2d 1106.

Del. Bechtel v. Robinsen, 886
¥2d 644 (CADJ 1989).

Fla. President was not person-
ally liable for back rent where
business  incorporated under
assumed pame shortly after execy-
tion of legse, Langworthy & Assoe.,
Inc. v. Meadowlawn Pharmacey, Ine,
629 So 2d 892 (Fla App 1983).

Althougb a corporation generally
must file {ts fictitious name, the
state recognizes as an exception (o
this filing requirement a cayporation
that does business under ths name
in which it was incerperaled.
Homeco Developments V.
Markborongh Properiles, Ltd., 709
F Supp 1137 (5D Fla 1989).

Il. Precision Components, (ne.
v. Kapeo Comnmunicstions, 131 Il
App Jd 555, 475 NE2d 1071,

Ind. Corporation which con-
ducts business under any other
name or designstion is required to
file vertificale of assumed name.
Parlier v. Red Johnson Farm Ser
vice, Inc., 384 NE2d 1129 (Ind App).

Kan, Ksunsas Milling Co. v.
Ryan, 152 Kan 137, 102 P2d 970,
citing Lhis trealise.

Mich, Fact (hal{ stockhelder,
after corporalion was dissolved,
transacted business under en
assumed name without complying
with atate laws, does not affect his
title or interest in the property
which focmerly belonged to the cor-
poralion, nor give defendant any
righl W wisapproptriate property
either of corporation or of such
stockholder. Pontisc Trust Co. v.
Newell, 266 Mich 450, 254 NW 178,

Page 152

A person who depasits money of
her own in a bank in the name of a
proposed corporation which is never
formed, under an agreament wilh
tbe bank that il iz to remain her
property until the proposed corpora-
lion is foxmed, and is to be paid outl
only on checks counlersigned by a
particular person, is pol thereby
doing business under an asssumed
name £0 a3 to preclude her from
recovering the amount of the deposit
for failure lo comply wilh statutory
requirements in relalion to persons
doing business under assumed
names. Hamburger v. Bank of
Detroit, 218 Mich 173, 187 NW 535.

Mont. Shareholders in a corpo-
ration that has not complied with
the fActiticus name statute may be
barred from maintaining an action
under such name. Stott v. Fax, 246
Mont 301, 805 P2d 1305 (1590}

A corparalion which was acting
under ao assumed name withoul
registration did not have access lo
the slale courts. Marketing Special-
isls, Inc. v. Service Marketing of
Montana, Ine., 693 P2d 540 (Mont),

NJ. Bole shareholder was per-
sonally liable on contract where the
corporotion transacted business
threugh unregistered alternate
name. Africap Bio-Bolanica v.
Leiner, 264 NJ Super 359, 624 A2d
1003 (1993).

Pa. Foreign corporation author-
ized to do business in Pennsylvania
which had oblained certificate to
carry on its relail-stere business
thereunder Gctitious or trade name
failed to sustain burden of prool that
such vame had acquired socondary
meaning, thus not enlitled to injunc-
tive relisf ageuinst domestic
corporation's use of similar name
prior [n regisiration. Miscellaneous,

£ n
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accuxacy in naming and serving parties in litigation. ¥

A plaintiff by the mere act of incorporation cannot invoke the
comron-~law principles of unfair competition to enjoin a corporation
from conlinuing to conduct business under a similar assumed

name. 'f

A contract entered into by or with a corporation under an assumed
name may be enforced by either party, if the identity of the corpora-
tion is established by sufficient evidence. 2 The validity of a contract

Ine.v. Klein's Fashions, Inc., 452 Pa
62,305 Azd 22,

Tenn. Kemmons Wilson, Inc, v.
Allied Bank of Texss, 836 SW2d 104
(Tenn App 1992) (discussing Texas
law).

Tex. Kemmons Wilson, fne. v.
Allied Bank of Texas, 836 5W24 104
(Tenn App 1992).

Vt. Coruer Garage v. Pullen, 95
Vit 458, 120 A 863.

0 S, Bschtel v. Robinson, 886
F2d 644 (CA3 1989} (construing Del-
aware law).

Cal. , Purpose of California stat-
vte, under which corporation fded
certificate that it was doing business
under fictitious trade name, was not
to cstop credilors who did not rely on
the public record nor to pravide
shield to persons doing business
under fctitious names against their
creditors who did not avail them-
selves of information contained in
the prescribed statutory record. J &
J Builders Supply v. Calfin, 243 Cal
App 2d 292, 56 Cal Rptr 365.

Del. “Common pame® statutes
protect the residents of the state
from Lhe activities of unidentifiable
associstions engaged in business
upder assumed or commen names.
Bechtel v. Robinson, 8§88 F2d 644
(CA3 1989).

Ga. Failure to register otber or
assumed name in accordance with
statuts will resull In corporation’s
1033 of right to prevent others from
using it. Natlonal Brands Stores,

Inc. v. Muse & Associates, 183 Ga
B8, 187 SE 84.

Failure to record such assumed
name does not relieve corporation
from jte liability as signer of con-
tract. Atlanta Butchers Abattoir &
Stock Yard Ce. v. Reaves, 54 Ga App
138, 187 SE 162,

. Precision Components, Inc.
v. Kapoo Communications, 131 Il
App 3d 555, 475 NE2d 1071.

Tex. I » party fails to file an
agsumed name certificate he cannot
mainlain a suit in a Texas court
under Lthat pame. Lighthouse
Church of Cloverleafl v. Taxas Bank,
A28 SW2d 555 (Tex App 1894).

Va. Leckie v. Seal, 161 Va 215,
170 SE B44, 847,

1Ky, Galt House, Inc. v. Home
Supply Co., 483 SW2d 107 (Ky).

Common law protection of narmes
against unfair competition or trade-
mark infringement, see § 2422 et
seq.

12,8, El Rands, Inc. v. First
Nat. Bank of Nevada, 406 F2d 1205
{applying Nevada law); Davis v. Tex-
O-Kan Flour Mills €o.,, 186 F2d 50
(applying Texaslaw).

Ariz. Kitchell Corp. v. Herman-
sen, 8 Ariz App 424, 446 P2d 934,

Cal., Ome who purchases goods
from a corporation under a cerlain
corporale peme 18 estopped &
defend an action for the purchase
price on the ground that the narne
used by the corporation in the rar-
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action was nol its true name and
that it has not complied with statu-
tory yegulations governing the use of
fictitious mames. Curtin v. Salomon,
80 Cal App 470, 251 P 237.

Ga. Atlanta Bulchers Abattoir
& Stack Yard Co. v. Reaves, 54 Ga
App 138, 187 SE 162; Golden's Fouu-
dry & Machine Co. v. Wight, 35 Ga
App 85,132 SE 138,

Where it appeared that corpora-
tion which executed reconveyance as
release ol security deed was ideati-
cal oorporation which as grantee had
held security deed, deed 30 executed
as rveconveyance was lawful and
binding act of corporstion, effectual
for purpose intended, regardless of
difference in name, Smith v, Heden-

berg, 189 Ga 678, 7SE2d 204.

Promissory nole payable to “J.F.
Darby, trading as the J.F, Darby
Lumber Company,” is not void and
unenforceable eagainst maker
thereof because trade name was uot
registered as required by statute.
Stewart v. Darby Banking Co., 183
Ga 888, 190 SE 28,

Ida. Colorade Milling & Eleva-
tor Co. v. Proctor, £8 Idabo 578, 76
P2d 438, citing this ireatise.

. Mount Palatine Academy v.
Kleinschnitz, 28 11 133,

A corporation will not be denied
relief' in equity by reason of the fact
that id wes doing busineys and made
the contract iavolved in a name
other than its corporate name in the
absence of a showing Lhal the
adverse party sustained injury or

loss thereby, Standard Distilling &
Distributing Co. v. Springfield Coal
Mining & Tile Co., 146 Bl App 144,
afld 239 I 600, 88 NE 236,

Ind. Hasselman v. Japanese
Development Co,, 2 Ind App 180.

lowa, Butler Mfg. Co. v, Elliott
& Cex, 211 Iowa 1068, 233 NW 669.
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Kan. Kansas Milling Co. v.
Ryan, 162 Kaa 137, 102 P2d 970,
citibg thiy treatise.

Ky. Meredith v, Universal
Plumbing & Construciion Ca,, 272
Ry 233, 114 8W2d 94, citing this
lrealize; Neff v. Covington Stone &
Hand Co., 55 SW 697 (Ky), revd on
another.point, 66 SW 723.

Check signed by corporate agent,
“Agent's Disbursing Acconnt,” is
signed in trade name within mean-
ing of slatute making such person
liable to same exien! as if be had
signed in his own name. National
Deposit Bank of Owensboxe v. Ohio
0il Co,, 250 Xy 288, 62 SW2d 1048,

La. A corporation may conlract
to provide services under a.name
other than ity registered corporate
name and yet recover payment for
those services under its registered
corporate nams, upon proof that it
operated under the trads name it
uzed in providing those services,
Magz Nureing Inec. v. Burke, 523 So
2d 909 (La App 1988).

Usa of trade name "Lil General
Storex” in execution of subleasze did
nol make contract void for lack of
capacity where it was establizshed
that "Li1 General,” though not a
legal eptily itself, was aperating
division of bona fide parent corpora-
tion. Cuoco v, Pik-a-Pak Grocery
Corp,, 379 So 2d 856 (La App).

Mass, Merrimac Chemieal Co.
v. Moore, 279 Mass 147, 181 NE 219,

Corporation may assume trade
name and conduct buginess under
pame olher than ons designated in
ita charter, end is bound (o persons
who bave dealt with it under such
afsumed name, Blanchard v,
Stone’s, Inc,, 304 Masz 634, 24 NE
688,

A oorporation may asswmne or be
known by different names, and com-

L5
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does not depend on whether the name of the corporation ls knownte
be Gictitious, but upon whether the name is used in good faith, ¥ The

tract accordingly, and contracts so
enlered into will be valid and bind-
ing il unafecled by fraud. William
Gilligan Co. v. Casey, 205 Mass 26,
91 NE 124_ :

Mijch. Ferry v. Ciocinpati

. Underwriters, 111 Mich 261, 69 NW

483.

Mo. State v. Kelly, 408 SiW2d
283 (Mo App).

Nev. El Ranco, Inc. v, First Nat.
Bank of Nevada, 406 F2d 1205.

N.Y. Mail & Express Co. v.
Parker Axles, 204 App Div 327, 198
NYS 20.

A corporation formed for the pur-
pose of gwaing a mewspaper can
anforce a contract made jo the name
of the imstrumentality through
which the corperation speaks,
rather than in the correct title of the
sorporalion. Mail & Express Co. v.
Parker Axles, 204 App Div J27, 198

NYS ljg

Okla. Oklahoma Operating Co.
v. Shipley, 171 Okla 484, 43 P2d
445,

8.C. Long v. Carolina Bakiog
Co., 193 SC 225, 8 SE2d 326.

‘Tenn. Kemmons Wilson, Tnc. v.
Allied Bank of Texas, 836 SW2d 104
(Tenn App 1992); Bill Walker &
Associates, Inc. v. Parrish, 770
8W2d 764 (Tenn App 1989), citing
this treatize.

Tex. Nichols v. Seale, 493 SW2d
589 (Tex Civ App), W.B. Clarkson &
Co. v. Gans 8.5, Line, 187 SW 1108
{Tex Civ App).

Davis v. Tex-0-Kan Flour Mills
Ce., 186 F2d 50.

Generally, use of a trade name
under which a corporation does busi-
ness Is not s sulficient disclosure of
the 1dentity of the corporate princi-
pal zor of the fact of agency, as

where contract is signed in trade
pame by corperate agent's individ-
ual slgnature. Lachmann v. Houslon
Chuonicle Pub. Co., 375 SW2d 783
(Tex Civ App).

Utal, North Point Consclidated
Yer. Co. v. Utzh & 8.L. Cansl Co,, 16
Utah 246, 52 P 168.

Wash, Brotherhood State Bank
of Spokane v. Chapman, 145 Wash
214,259 P 391.

W. Va. Milligan Coal Co. v.
Polowy, 108 W Va 458, 161 SE 429;
MacQuoid v. West Virginia Newspa-
per Pub. Co,, 1065 W Va 20, 141 5B
398, citing this treatise; Bosrd of
Education of Walton Disl., Roane
County v. Board of Trustees, Walton
Lodge No. 132, LO.OF, TB W Va
445, 88 SE 1099; Grafton Grocery
Co. v, Home Brewing Co. of Grafton,
60'W Va 281, 54 SE 349.

The identity of a corporation
entering inle 2 contract under an
assumed name may be established
by the crdinary methods of proaf.
Marmet Ce. v. Archibald, 3T W Va
773,17 SE 299.

Wis, Weodrough & Yanchett Co.
v. Witte, 89 Wis £37, 62 NW 518.

13 Ariz. Kitchell Corp. v. Her-
mansen, 8 Ariz App 424, 446 P2d
934, ciling this treatise.

ILa. Ready Porlion Meal Co. v.
MichaeFs 4 Catlering Experience,
542 So 2d 207 (La App 1989).

Under 8 stalute criminally pensal-
izing one for not registering any
assumed name¢ one uses, b party
contracting with that individual
may not use the fact of the statutory
violation as 2 defense to avoid pay-
roent for services rendered or goods
sold. Maa Nursing Inc. v. Burke, 523
So02d 909 (La App 1988).
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§2443 Pleading requirements.

Ag l'ully discussed elsewhere in this Lrealise, a suit by or against a
corporation gjenara.lly may brought under the nawe in which it
transacts business, whether the name is its lega! corporate name ! or
an agsumed or fictitious name. 2

§ 2444 Effect of misnomer.

A corporation is identified by its name, ! which usually consists of
several words. An omission or misdescription of one or more of the
word_s in a corporate name is not so likely to confitse, misload, or
dgce)ve, a5 would be the case with the name of an ind.ividual.z,As
discussed in a preceding section of this chapter,? 4 carparation may
transact business under several different names. Consequently, the
misnomer ofa corporation generally will not be treated by the co'urt.s
as material, if the identity of the corporation is ressonably clear or
can be ascertained by sufficient evidence.$ In other words, slight

Yl Precision Components,
Inc. v, Kapeo Communications, 131
Il App 3d 555, 476 NE2d 1071,

N.Y. Beller of merchandise was
eutitled to recover balance due from
individual, epparently representing
store operafing under trade name,
as agenl for undiselosed corporate
principal. Judith Garden, Ine. v.
fsaspel. 73 Misc 2d 810, 342 NYS2d

Tex. Lachmann v. Houston
Chronicle Pub. Co., 375 SW2d 783
{Tex Civ App).

The name Turtle Creek Racquet
Club in an advertising eontract
requiring the advertiser to print the
company name exactly as it should
appear is not a per se {rade name,
Lagsiter v. Rotogravure Committee,
Iac., 727 SW20 8 (Tex App).

Liability of corporale officers on
contracts for undiselozed corporate
principals, see § 3036.
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§ See § 4492,

2 Ses § 449450,

[Section 2444]

! Ses § 2414,

201, Marquette Nat. Bank v.
B.J. Dodge Fiat, Inc., 191 11 App 34
856, 475 NE2d 1G57.

NH. Newport Mechanics’ Mfg,

Co. v. Starbird, 30 NH 123,

3 Aulhority to conduct business
under assumed or fickitions name,
see § 2442,

SU.S. Chew v. First Presbyte-
riab Church of Wilmington, Del.,
2377 219; In re Goldville M(y. Co. of
Ggldvi.[le, S.C. (Ex parte South Cai-
olina Loan & Tyust Ca,), 118 F 882;
Clement v, Lethrop, 18 F 8886,

Ala. Smith v. Tellasses Branch
of Cent. Plank-Raad Co., 30 Ala 650;
Douglass v. Branch Banlk of Mobile,
19 Als 659; Redstone Land & Devel-

£
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opment Co. v. Boatwright, 209 So 24
221 (Ala ApplL

Ark. Mecek v. United States
Rubber Tire Co., 244 Ark 359, 425
8Wad 323

Conn. Seshpard Commercial
Corp, v. Leventhal, 120 Coan 62, 178
A922.

See also Woronieki v. Palrakiego,
74 Conn 224, 50 A 562.

Del. Elbert v. Wilmington
Turngemeinde, 7 Beyce (30 Del) 355,
107 A 215

Fla. Sweetv, Ranger Really Co,,
108 Fla 249, 146 So {99, Laws v.
Ranger Realty Co., 110 Fio 149, 148
So 583; American Ladder & Scaffold
Co, v, Miami Ventdated Awming Co.,
150 So 2d 268 (Fla App), citing this
treatise.

Ga. Roblpson v. Reward
Ceramic Color Mfz., Inc., 120 Gr
App 380,.170 SE2d 724,

President of corporaticn was not
individaally liable on conlract

'because he executed it on
benalf of “Hawkins Plumbing Com-
pany, Inc.” rather than using proper
name of “Hewkins Healing and
Plumbing Company, Inc.” Gawjubs
v, Turner, 186 Ga App 50, 303 SE24
164, citing this treatize,

Hl, Northwestern Distilling Co.
v. Brant, 69 Il 658; Chadsey v.
Mclreery, 27 I 253; Schmisseur v.
Rebhan, 294 IH App 172, 13 NE2d
627.

Ind. Glass v, Tipton, T. & B.
Turnpike Co., 32 Ind 376.

Yowa. Hickman v. Hygrade
Packing Co., 185 N'W2d 801 (Towa).

Ky. Kenbucky Seminary v. Wal.
lace, 15 B Mon 35.

Md. Chilton v, Brooks, 71 bd
445, 18 A 868; Coulter v. Western
Theologice] Stminary, 20 Md 60.

Mass. Melledge v. Boston Iron
Co., 5 Cush 158; Commercial Bank
v. French, 21 Pick 488.

§ 2444

Mich. BilGel Co. v. Thoma, 345
Wich 698, 77 NW2d 89; St. Mat-
thews Evangelical Lutheran Church
v. United States Fidelity & Guar-
anty Ce., 222 Mich 256, 192 NW 784;
Thatcher v, West River Nat. Bank,
19 Mich 196,

Minp. Clarke v, Milligan, 58
Minn 413, 59 NW 955.

Confusion in sometimes using the
name “Minnesola Annual Confer-
enca” and someiimes “Minnesota
Annunal Conference of the Methodist
Bpiscopal Church” was unimpor-
tant. Parker College v. Minnesota
Annual Conference, 182 Minn 501,
235 NW 12,

Mo, Adler v. Kansar City, 8. &
M.R. Co., 92 Mo 242, 4 8W 917; Mar-
Un v. Signal Dodge, Inc., 444 SW2d
29(Ma App).

N.H. Newport Mechanics® Mfg.
Co. v, Starbird, 10 NH 123.

N.J. Hoboken Bldg. Ass'n v.
Martin, 13 NJ Eq 427.

N.M.  Stztev, Regents of Univer
sily of Naw Mexico, 32 NM 428, 258
P 571, citing this treatise,

MN.Y. House of Good Shepherd v.
Ractor, etc., of Church of Goed Shep-
herd in City of Binghamton, 207 App
Div 129, 203 NYS 786; Mail &
Express Co. v. Parker Axles, Inc.,
204 App Div 327, 198 NYS 20.

N.C. Gordon v. Pintsch Gas Co.,
178 NC 435, 100 SE 878; Ashville
Division No. 16 v. Aston, 92 NC 578,

Ohio. Milferd & C, Turnpike Co.
v. Brush, 10 Ghig 111.

Pa. Berks & D. Turpike Read
v.Myers, 6 Serg & R 12.

S.C. Criffin v. Capita] Cash, 310
8C 288, 423 SE2d 143 {SC App
1992),

Tenn. Lifs & Casuslly Ins. Co.
v, City of Nashville, 175 Tenn 688,
137 8W2ad 287; Precious Blood Soci-
ety v. Elsythe, 102 Tenn 40, 0 SW
759.
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departures, from the name used by the corporation,’ such as the
omission of 2 part of its name® or the inclusion of additional words,?
generally will not affect the validity of contracts or other business
transactions as long as the identity of the corporation can be reazon-
ably established from the evidence.® It is the intent of the parties

Tex. Houston Land & Loan Co,
v. Danley, 131 SW 1143 (Tex Civ
App).

Suit against carporation by wrong
corporate nams is still suit againgt
such corporation. Adams v. Consal.
Underwriters, 133 Tex 26, 124
SWad 840.

-Va. Culpeper Agr. & Mg, Co. v.
Digges, 6 Rand 165,

W.Va. Marmet Co.v. Archibald,
3T W Va 778,17 BE 299,

Wis. Woodrough & Hanchett Co.,
v. Witte, 89 Wis 537, 62 NW 518,

51U.8. Chew v, First Presbyte-
rian Church of Wilmiogten, Del.,
237 F 218.

Ark, Meek v. United States
Rubber Tire Ceo., 244 Ark 359, 425
Swad 323.

NL Marquette Nat. Bank v. BJ.
Dodge Fial, Inc., 131 Il App 3d 356,
475 NE2d 1057,

Mags. Simpicubalo v. Royal Ins,
Co., Ltd,, 263 Mass 606, 149 NE ¢68.

Mo. Deck & Declier Personnel
Consultants, Ltd. v, Pigg, 555 SW2d
705 (Mo App).

Tex, Fact that corporate seai
does not exactly coincide with name

- typed ig blanks on printed form does

not invalidate contract. Texas Elec,
Service Co. v. Commercia) Standard
Ins, Ceo., 592 SW2d 677 (Tex Civ
App).

$Ala, Omission of the word
“Corporation” frem the name of a
corporate mortgagee in a chatte}
mortgage does not invalidete it.
ggl;;r v. Blate, 24 Ale App 162, 133

Pago 158

Cal. People v. Sierra Buttes
Quartz Min, Co., 39 Cal 511,

I, Aninsigpificant distrepancy
between the corporate designation
on the note and the demand account
did not ereate 4 bar to (he garnish-
ment of the demand account.
Marquetie Nat. Bazk v. B.J, Dodge
Fiat, Inc., 131 I} App 3d 386, 475
NE24d 1057.

Ky. Pendieton v, Bank of Ken-
tucky, 1 TB Mon 1T71.

Mo. The omissisn of the word
"Company” from the name of the
corporation sued would be deemed
such an imperfection as was curable
under the stalute. Bressfield v,
Quincy, 0.&E.CR. Co., 109 Mo App
710, 83 5W 1032,

TDel. Elbert v, Wilmington
Tutmgemeinde, 7 Boyce (30 Del) 355,
107 A 215; Lapham v. Philadelphia,
gégw.n. Co., 4 Penmew 421, 56 A

Tex, Western Bank & Tvust Co.
v. Ogden, 42 Tex Civ App 465,53 SW
1102,

®U.8. Itisclearynder Ohiolaw,
thal il an incorrect corporate name
appears, the corporation is pever-
theless bonnd if it is cbvious that the
name was given in ervor and thal
the corporation spught ta be bound is
the corparation intended in the
gusrantee. In re B-¥ Bldg. Corp,,
182 F Supp 602.

T Pilsen Brewing Co, v, Wal-
lace, 214 I App 540.

La, Where a pame, other than
the regular corporate name by which
corporation was incorporated, is

LA
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that controls.® Error in the use of the corporate pame will not be
permitted to frustrate the intent which the name was meant to

convey. 1°

used in written contrect, and no
agency is disclesed, contract is
prima facia not that of corporation,
but this presumption may be rebul-
ted by evidence from another source,
and this rule applies to promissory
notes, Stephens v. Brackin, 16 La
App 272, 184 S0 326.

Mass. Melledge v. Boston Iren
Co., 5 Cush 158.

Mich. All Saints Polish Nat.
Catholic Church v, Gerald, 271 Mich
187,259 N'W 886.

Mo. Deck & Decker Personnel
Consultants, Ltd. v. Pigg, 5656 8W2d
705 (Mo Appy H.W. Underhill
Const, Co. v. Nilson, 3 SW2d 399
(Mo App), citing Lhis treatise.

Fact thet corperate mame was
incorrect in contract signed by its
president in his official capacity did
not entitle plaintiff to hold president
on the contracl, Wired Music, Inc. v.
Wiemanz, 458 SW2d 668 (Mo App).

NM. A slight dizcrepancy in the
corporate name of a corporation will
not invalidale a contract withit, ifit
appesrs therefram, or can be eslab-
lished by parel, what corporation it
was thal made the contract, State v.
Regents of University of New Mex-
{co, 32 NM 428, 258 P 571, ciling this
treatise.

N.Y. Humble Qil & Refining Co.
v. Jaybert Zss0 Service Stalion, Inc.,
30 AD24d 962, 294 NYS24d 190; Mail
& Express Co, v, Parker Axes, Ine.,
204 App Div 327, 188 NYS 20.

Oblo. InreB-F Bldg. Corp., 182
F Supp 602.

Tex. Depzariore from stricl
name of corporation will not aveid
its contracts if its identity substan-
tially appears. Texas Elec. Service

Co. v. Commercial Standard Ins.
Co., 592 SW2d 677 (Tex Civ App).

Omission of word, “Company,”
[rom signature of corparation to con-
tract, does not invalidste contract,
where omisgion in no way tended to
indicate different entity, or to mis-
lead. Houston Press Co. v. Bawden
Bros., 51 W24 438 (Tex Civ App

Va. Contrects may be made by
and with a corporation by a mis-
taken name, if the mistake be only
in syllabis et verbig, and not.in sensu
et re ipsa. Culpeper Agr. & Mg,
Society v. Digges, 6 Rand (Vaj 165.

W. Va. Board of Educstion of
Walton Dist.,, Roane Couniy v.
Board of Trustees, Welton Lodge No.
132, LO.O.F,, 78 W Va 445, 88 8E
1099.

Evidence relating to name and
idenlity of corporatlon, see § 4591,

21).8. B.F Bladg. Corp. v, Cole-
man, 284 F2d 679, citing this
trealise.

Mo. Deck & Decker Personnel
ConsuMants, Ltd. v. Pigg, 555 5W2d
705 (Mo App); Guess v. Rupsall Bros.
Clothing Co., 231 SW 1015 (Mo
App)-

19Del, Washington Fire Co. No.
7, City of Wilmington, Del. v, Yales,
13 De]l Ch 32, 115 A 365,

51, Marquette Nat. Bank v. B.J.
Dodge Fist, Inc., 131 I} App 3d 366,
475 NE24d 1057.

Va. Assignmend of rights for ser-
vices rendered under coustruckion
contract was effeclive despite
apsignor’s erronsous designation of
contractor as "Commercial Indys.
tries, Inc." rather than jts true name
“Commercial Industria] Construc-
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Issues concerning the misnomer of a corporation generally arisein
connection with litigation. The various pleading issues, including
misnomers in the complaint, !¢ objections to misnomers, %2 and
amendments to correct misnomers, 3 are fully discussed int the chap-
ter on actions by and against corporations, The impact of misnomers
on sexvice of process ' and evidentiary matters ** are also discussed
in that chapter, The impact of misnomers on criminal indictments
against corporations is discussed in the chapier covering the erimi-
nzl liability of corporations, 15 ‘

Courts have applied this general principle to var{ous types of von-
tracts and transactions, including surety and fidelity bonds,V?
guaranty sgreements,’® insurance policies,'® negotiable instru-

EETRRRY,

ments,?® mortgages,?! tax documents, ¥ leases, ¥ ghare

tion, Ine.” Lataif v. Commercial
Industrial Const.,, Inc.,, 233 Va 58,
286 SE2d 189, citing thiz [reatise,

1 Seo §4494.

12 Sep § 4545.

13 Gee § 4566.

™ See § 4446,

15 See § 4501.

16 Sep § 4951,

7Ky, The omission of the
words “and company” in naming a
covporation does not invalidale the
bond of a corporale officer. Pendle-
ton v. Bank of Kentucky, 1 B Mon
171.

Mich. A surety on s building
contractor's bond could nol iosist in
an action on the bond that there was
4 want of idenlity of plaintiffs and
defendant’s prineipal in the bond
because the building contract was
with the Singer Chimney & Con-
gtruction Company and defendant’s
undertaking was for a default of the
Singer Chimney Company, and
because the bond was given to St.
Matthew's Evangelical Lulheran
Congregation instead of the Evan-
gelical Lutheran St Matthew's
Church, where the surety could not
have been al any time in doybt azs to
the identity of the parties. St. Mat-
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thew's Evang. Luth, Church v.
United Slates Fidelity & Guaranty
Co., 222 Mich 266, 182 NW 784,
PN.Y. Humble Oil & Reafining
Co. v. Jaybert Esso Service Station,
Ine,, 30 AD2d 952, 294 NYS2d 190,
19 Mass. Simpionbato v. Royal
Ins Co., 253 Mass 606, 149 NE 668,
N.C. PBel’s Dept. Store of New
Bern, N.C,, Inc. v. George Washing-
tSof;‘-: Fire Ins. Co., 208 NC 267, 180
63.

21, Misnomer of corporste
noteholder in waote did not defeat
recovery thereon, Schmisseur v,
Re;:ha.n, 294 Tl App 172, 13 NE2d
627.

Kan. Under Kansas statute,
variance between name of payee in
body of note as “Anderson Mere.
Co.,” and indorsement as *W.0.
Anderson Merc. Co.,” is not fatal to
validity of indorsement. First Nat,
Bauok of Hays v. Mense, 135 Kan
143,10 P24 19.

Mags. General Motors Accept-
ance Corp. v. Haley, 329 Mass 559,
109 NE2d 143 (trust receipl).

Tex. “*Houston Lean & Land
Company” is Hable on notes exe-
cuted by it as the “Houston Land &
Loan Company.” Houston Land &

F X
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agreements,?® security agreements or financing state-

i ts, 27 and
2§ deeds and cdnveyances,?® contract aszigmments, ' and
Ezraientary bequests. 2% The addition or omission of the term “Inc.

Loan Co. v. Danley, 131 SW 1143
{Tex Civ App).

1 Spe § 3121, '

¥y Tnadvertent miznomer of
purchaser of tax sale certificata was

no bar to enforcamnent of certificate,
Lawsz v. Ranger Realty Co,, 110 Fla
149, 146 So 583; Sweet v, Ranger
Realty Co., 108 Fla 249, 146 So 199.

BIN,Y. Shargood Corp. v. G.R.
Kinney Co., Inc., 248 App Div 234,
285 NYS 371. _

Execution and fjormal require-
ments of leases, see § 2081,

2 Saef 1479.

2511,8. Under Colorado law,
financing stateraent which ervone-
ously jdentified corporale secured
party ak its clossly-related, wholly-
owned subsidiary was valid where
no seppching exeditor would have
bean inisled. In re Colorade Mercan-
tile Co., 293 F Supp &5. '

Colo. Ip re Colorado Mercantife
Co., 299 F Supp 55. .

N.Y. Iure Nara Non Food Dis-
tributing Inc, 66 Misc 24 779, 322
NYS2d 194, af1d 36 App Div 2d 736,
320 NYS2d 1014 (sbbreviation of
corporate debtor’s name in financing
statement pot misleading). .

Misspelling of corporata deblor's
name in fled financing stateraent
was so mizleading under cireum-
stances of case as ta rendgr securily
inlevest ineffective under Uniform

Commercial Code John Deere Co. of
Ballimore, Inc. v, William C. Pahl
Canst, Co., 59 Misc 24 872, 300
NYS24 701.

28(7S. Thus where the word
“Chuych® was erroneously inserted
in the name of a religious corpora-
(ion, party o a deed, instead of the

word "Congregation,” such variation
was not fa.gl:\l, it appearing thal the
two designulions applied to_the
same corporstion. Chew v. First
Presbyterian Church of Wilmingtor,
Del,, 237 F 218,

Del. Washington Fire Co. No. 7
v. Yates, 13 Del Ch 32, 115 A 365,
citing this treatise. _

If it can be a:oertaimad frem thi

t or conveyance, ot [Xom prope:
E:ia:enee from );nothet source, what
corporation is intended, the mistaks
inits pame is not fata). Elbert v. Wil-
mington Turngemeinde, T Boyoe (30
DI} 355, 107 A 215.

0L To sustalp granis to or by
corporationg some latituds is per-
mitted in the use of their pames, it
being usnally sufficient to use the
npame in substance, though noet the

same in exact words and syllables.
Sykes v. Peopls, 152 1 32, 23 NE
391,

Where a deed is made to a corpo-
ration by a nams other ihaa its Lriulz
one, the corporation mey susé b
true pame ?;:d aver in tha declara-
ton that the defendsmt made the
deed Lo it by the name appesring in
guch deed. Northwestern Distiling
Co.v. Brant, 6911668, 66L.

N.Y. New York Alrican Sociely
v, Varick, 13 Johns {NY) 28.

8.C. Sumter Tobacco Ware-
house Co, v. Phoeniy Assur. Co., 76
SC 76, 56 SE 654.

27 Va. lotalf v. Commercial
Industrial Cosst., Inc., 233 Va 59,
286 SE2d 158.

20 S, Properly bequeathed to
“Georgelown University, in the Dis-
trict of Columbia” was permitied to
go to *The President and Directors of
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will not be considered material where it is apparent that such abbre-

Georgetown College,” in such dis-
trict where there was therein no
universily incorporsted under the
name used, and it appeared that it
was the intention that the property
should pass to an incorporaled inati-
tution, it being expressly provided
by the act incarporating Georgelown
College that no misnomer (hereof
should defeat or annal any donation,
ele,, thereto. Speer v. Colbert, 200
12.78 130, 141, S0 L Ed 403,26 S Ct
0L.

Arlz. "Convent of the Sisters of
Merey at Ft. Smith, known as St
Anne's Convent” referred to *Sisters
of Mercy of the Female Academy of
FL Smith.” McDonald v. Shaw, 81
Ark 236, 98 SW $52,

Cal. Fact that in will corporate
legatee i8 describad by ordinary
rather than official or tvue name will
not defeat legacy. In re Brehm's
Estate, 116 Cal App 206, 2 P24 402,

Il. To sustain a devise (o a cor-
peratiop it hag been held sufficient i
the words used show that the testa-
lor could only mean s particular
corporation, though the name be
entirely mistaken. Sykes v. People,
132 Il 32, 47, 23NE 891.

By. A devize over Lo the “Home
Christian Missiopary Society, of
which Benj. L., Smith of Cincinnati,
Ohlio, is corresponding secretary”
was not uncertain as to the devisee
becauss the sociely was misnamed
therein, its triue pame being “Ameri-
can Christian Missionary Society,”
American Christian Mission Sociely
v. Tate, 198 Ky 621, 250 SW 483.

Me. Preachers’ Aid Society v,
Rich, 45 Me 532.

Md. Home for Incurables of Bal-
timore City v. Bruff, 160 Md 156,
153 A 403; Vansant v. Roberts, 3 Md
118,

Page 162

Mispomer of corporation will not
defect, devise or bequest to it, pro-
vided that the identity of
corporation is otherwise sufficiently
certain, Inasmuch Gospel Mission v.
Mercantile Trust Co. of Baltimore,
184 Md 231, £0 A2d 506.

“The Vestry of the Parish of the
Ascension of Carroll County”® was
held entitled to a devise made to
*The Vestry of Ascension Church,
Ascengion Parish, in Westminster,
in Carrol]l County, Md." Doan v, Ves-
try of Parish of Ascension, Carroll
County, 103 Md 662, 64 AJ314.

Masgg, Minot v. Boston Asylum,
T Motz 418; First Parish (n Suiton v.
Cole, 3 Pick 232,

Mo. St Louis Hospital Asa’n v,
Williams, 19 Mo 609,

- N.HL In re Morrison Estate, 106
NH 388, 211 A2d 804.
N.Y. New York Inst. v, How, 10

" NY 84; House of Good Shepherd v.

Rector, ete., of Church of Good Shep-
herd, 207 App Div 129, 201 NYS
796; Kervochan v. Farmers’ Loan &
Trust Co,, 187 App Div 668, 175
NYS 83); In re Johnson's Estale,
148 Misc 218, 265 NYS 305; In re
Burger's Estate, 123 Mise 308, 206
NYS 220.

*Sizlers of the Poor of St. Franciz”
was entitled to the proceeds of a
devise directed to be paid over Lo
“the trustees of 8t. Francis Hospital
in the city of New York,” there heing
no corporvtion oame “St. Frazcis
Hospital” in such city. Johnston v,
Hughes, 187 NY 446, 80 NE 373,

A corporation msy be designated
by ils corporate name, by the name
by which it iz usually or popularly
called and known, by a name by
which it was known and called by
the testator, or by any other name or
description by which il can bo distin-

24
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vialion merely means a corporation and is not an essential part of
the name. 2 The omission, addition, or misdescriplion of a geograpb-
ical phrase has been regarded 2s unimportant. 3 Jt is not 2 material
misnomer to identify a part of the corporate name by an appropriate

guished from  every other
corpuration. Lefevre v. Lelevre, 59
NY 434,

*Church of ths Lady of the Lake,

" Cooperstown, N.Y.* was entitled to

devise to “S{. Mary Roman Catholic
Church of Coopersiown, N.Y." In xe
Folay’s Estate, 27 Misc 77, 68 NYS
201,

N.C. Ryan v.Martin, 91 NC 464.

Ohido. Xovar v, Kortan, 8 Ohio
Mise 63, 200 NE2d 762.

Pa. In re Waoshinglon & Lee
University's Appeal, 111 Pa 572, 3 A
664; In re Newell's Appeal, 24 Pa
197,

Tenn. Durell v, Martin, 172
Tenn 97, 110 SW24 316,

V¢, Button v. American Tract
Soriety, 23 V1 336,

Vae “Richmond Home [for
Ladies” was entitled to a bequest
made to *the Truslees of the Presby-
terisan Home for Qld Ladies situated
in Richmond, Va.” Jordan's Adm’z v.
Richmond Homs for Ladies, 106 Va
710, 56 SE 730.

28 Avk, Central Supply Co. v.
Wren, 158 Ark 1090, L33 SW2d 632

Cal. Indian Refining Co., Inc. v.
Royal Oil Co., Inc., 102 Cal App 710,
283 P 856.

¥la, Gables Racing Ass'n v. Per-
sky, 116 Fia 77, 156 So 392.

Lla. R.B. Tyler Co. v. Merrill
Engineering Co., 181 La 191, 155 So
318; Placid Oil Co. v. A M. Duponl
Corp., 148 8o 24 166 (La App).

Validity of corporation contraci
was nol alfected by the accidental
omission of {he abbreviation “Ine.,"

from the name in the signing of the
contract. National il Works, Inc. v.
Korn Bros., 164 La 800, 164 So 659

It is matter of common knowledge
that corporalions [requently do not
use the words “incorporated” or
“limited,” wbich form part of its cor-
porate nsme. Merchandise
Reporting Co., Inc. v. Weiss & Gold-
ring, 168 So 336 (La App).

Mich. Bill-Gel Co. v. Thoma,
345 Mich €98, 77T NW2¢ 89. -

R.I. "Inc.” is recognized as an
abbreviation for *Incorporated,”
and, therefore, the use of such
abbreviation in the signature of a
corporation o a bond given to dis-
solve an altachmeni was held
immaterial. Andrews v, Belilove, 49
RI 446, 143 A 857,

Statutory requirements govesaing
words indiesting corporatenegs, see
§2418.

3 Mo. Amistakein describinga
defendant. corporstion as Cinder
Black Company of St. Louis, instead
of Cinder Block Company of Kansas
Cily, Mo., its Lrue name, is not mate-
pal where no prejudice resulis,
Blades v. Cinder Block Co. of St
Louis, 10 W24 819 (Mo App),

W. Va. The fact that the “Home
Brewing Company of Grallon” was
designated as the "Home Brewing
Company” by the claimant of 2
mechanic’s lien in laking the steps
necessary to the perfecting snd
enforcing of such lien, was not, fatal
to his right to the lien. Gralen Gro-
cery Co. v. Home Brewing Co. of
Grafton, 60 W Va 281, 54 SE 349,
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abbreviation,3' such as "Ry.” for “Railway,”32 “Co.” for “Com-
pany,”¥ or *Mfg.” for “Manufacturing.”™ A mistake in using Lthe
word “Company” for “Corporation,”?% or “Corporation” for “Com-
pany,"% or “Company” for “Inc.,” 3 is not a material misnomer of

the eorporation.

‘The same principles have been applied to special legislative enact.
ments concerming corporations, sueh as special acts of
incorporation,*® special grants of power, and property assess-

9 Cal. Use by corporation of
abbreviation ¢f its pame is not
ground for {orfeiture of its charter.
People v. Bugart, 45 Cal 73.

Mo. The fact that In both psti-
tion and return of service a portion
of the names were indicated by
appropriata abbreviations makes no
differencs, since they do nol differ
essentially from words but are, like
them, merely signs of thought.
Porter v, Missouri Pac. R. Co., 219
Mo App 19, 2567 SW 964.

W. Va. Siout v, Balbmore &
OR. Co., 64 W Va 502, 63 SE 317
(use of initials of the corporation).

32 Mo, Porter v. Missouri Pac.
R. Co,, 219 Mo App 19, 267 SW 964,

¥ Mass. Trust receipt identify-
ing corporation as "Co," rather than
“Company” was sufficient notice of
the trust and the change to be insig-
nificant. Sales Finance Corp. v.
McDermott Appliance Co,, 340 Mass
493, 1656 NE2d 119,

Mo, Porter v. Missouri Pac. R.
Co., 219 Mo App 19, 267 SW 964,

M Ga. Robinsen v, Reward
Ceramic Calor Mfg., Inc., 120 Ga
App 380, 170 SE2d 724.

NI, Seiberling v. Miller, 207 I
443, 69 NE 800,

¥ WU.8. Frederick v. Motors
Morig. Corp., 1 F2d 437.

B W, Va, Varney & Evans v.
Hutchinson Lumber & Manufactur-
ing Co., 64 W Va 417, 63 SE 203.

Page 164

37 Mass. Ab sulomobile insur-
ance policy is not voided by the fact
that thaname of the vandor iz stated
thereid to be the "Willys-Over] and
Company” whereas its correct name
iz the “Willys-Overland, Ioc.” Sim-
pionbato v, Royal Ins. Co,, Ltd., 253
Maas= 606, 149 NE 686.

¥ Pe), Ap act was efective to
reincorporate the “Weshington Fire
Campany of the City of Wilmington”™
although it erroneously used the
name *“Washington Steam Fire
Engine & Hook & Ladder Company
No. 7 of the City of Wilminglon, Dal-
pware,” where it was clear that the
legislature intended to reler to such
corporation. Waghington Fire Co,
No. 7 v. Yates, 13 Del Ch 32, 115 A
365.

Minn, Cotton v, Mississippi &
R. River Boom Co., 22 Minn 372,

Meo. A corparalion, designaled
“St Vincenl College” in ths title of
the incorporating act, aod “Presi-
dent and Facully of St. Vincent's
College™ in the body thereof, is enti-
tI=d to a tax exemption running in
favor of “St. Vinpeent Callege.” St.
Vincent's College v. Schaefer, 104
Mo 281, 16 SW 295,

Wis. Attorney General v. Chi-
cago & N.W. Ry, Co., 35 Wis 425,

SINM. A statute suthorizing
“the Board of Regents of the Univer-
sity of New Mexico™ instead of “the
Regenls of the Universily of New

CORPORATE NAMES

ments, 4

§8 2445-2450 [Reserved]

§ 2451

§2451 Change of pame—In general.

A corporation may change its original name but its. righttodosols
not absolute, ! A corporation has no right or power without statutory
or other legal authorization to abandon its nawe and'adopt & new or
different neme. 2 This does not mean that a corporation cannot con-

Mexioo” to Esue bonds, held not to
render bonds invalid, State v.
Regents of University of New Mex-
ieo, 32 NM 428, 258 P §91.

40 ¢al,  Feople v. Sierrs Batles
Quartz Min, Co,, 39 Cal 511.

N.H. See Souhegan Nail, Cotton
& Woolen Foctory v. BMcConike, 7
NH 309.

[Saction 2451]

1yU.8, Grand lodge of beneve-
lent fralernal corporstion does not
by aliowing use of its name in incor-
poration of subordinate state lodges,
forieit right to enjoin unfair compeli-
tion by use of same name by rival
orgonization. Grand Lodge LB.P.O.
Elks v. Grand Lodge LB.P.O, Elks,
Inc., 50 F2d 860, 864.

Ala. Caddenv. Ladd, 358 So 2d
437 (Ala).

D.C. American Elementary
Elec, Co. v. Normandy, 46 App Cas
329. .

Ga. Stetute authorizing trust-
eas of university to accept beguests,
donations and grants of pmperty_l‘qr
use of university, does wot prohibit
legialature from changing nams of
university. State v. Regents of Uni-
versity Systern of Georgia, 179 Ga
210, 176 SE 567.

OL Pilsen Brewing Co. v. Wal-
lace, 291 11 69, 125 NE 714.

Ind. Lindenborgv.M & L Build-
ers & Brokers, Inc., 168 1nd App 311,
302 NE2d 816.

Miss. North Mississippi S8avings
& Loan Assh v. Confederate Stalss
Savings & Loan Ass'n, 250 Miss 463,
166 So 2d 119 (charter amendment
chapging corporate name and domi-
cile adopted al stockholders’
meating).

NY. In re Albany City Sav.
Institution, 116 Mise 661, 190 NYS
534, afid 200 App Div 848, 191 NYS
913,

2U.S. Fact that colored frater-
aal order has incorporated under
name similar to that already used by
white fraternal order, there being no
competition between them, does not
deprive it of right to protect pame
against unfair vompetition by rival
colored organization apprapriating
same name. Grand Lodge LBP.O.
Elks v. Grand Lodge L B.P.0. Elks,
Ioc., 50 F2d 860.

Ala. Cadden v. Ladd, 358 80 2d
437 (Ala).

D-.C. American Elementary
Elec. Co. v. Normandy, 46 App Cas
329,

M. Pilsen Brewiog Co. v. Wal-
lace, 291 111 59, 126 NE 714; Sykes v.
People, 132 111 32, 23 NE 391; Angs--
loze v. Durchslag, 1 Tl App 3d 125,
273 NE24 762,

Corporation has no right or power
1o change or alter name originally
gelected by i, without recourse to
such [ormal proceedings &s are pre-
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o7,

. U8, Io an action for service mark mﬁ-mgameat., the {actors pertaining
to the relationship between the parties’ advertising, channels of trads and
classas of prospective pumhum supported a ﬁndmg of the likelihood of
consumer confugion since the parties advertised in the same publication
and targeted the aame classes of prospective purchasers in the same geo-
graphic areas. Star Financial Services, Ine. v. Anstar Mdrtgage Corp., 89
F3d 5 (CA1 1996). For an expanded analyzis of this case, see FlebcherCorp
Law Advisor 1996--No. 8, . )

n. 9,

U.S. Star Financial Sexvices, Iné. v. Anstar IrIorl.g'agB Corp . 89 F3d 5
(CA1 19986). For an expanded analysis of this case, see Fle;ch.er Oorp Law
Advisor 1996—o. 9. -,

n. 11,
U.B. Trademark infringer deliberstely and unjustifiaply d:anbeyad

.Injunction prokibiting it from sendiog oot any forma using the’

name, sven though the.infringer’s employees testified that Jthey . d.xd pot

.mbeud to violate the injunction; the infringer seat nntmes ‘that it waa

changing its pame, and thoss notloes menticoed the. i.n.frmgmgname Btar
Financial Servicea, Ine, v, Aagtar Mortgage Corp., 89 F3d 5 (CA1,1996), For
an expanded analysis of this case, ace Fletcher, Corp~1.aw~Admor
1996~No, 9. . B kv X

§2442 Assumed or fictitious names. ' '_-.

n. L. -. i
" Tox.- Bai!ey v. Va.nmt Cnncre&o Co., 894 SWZd 67 {Tcx 19?5)

§2444° Effect of misnomer.

o 24,
Md, Curtis G. Te.Btmma.n Co. v. Buck, 340 Md-569, 67 AZd 549 (1995)

§ 2459.50 Professional service corporations.

ol

Ga-  Darugar v. Hodges, 471 SE2d 33 (Ga App 1896) (owner ountracted
in individusal eapacity where regutm-ed trade nane did bot mdlchte pmfas
sional corporation). '

See, e.g., Ariz Hev Stat Ann § 10-2216(1), Del Code An.n tit 8, §617,‘NJ'
Rev Stat § 144:17-14.

H

Page 4 Cumulativé Supplament

.Chapfer 23 . |

»

CORPORATE SEALS -

Changens ox adtl.lﬁom within reprinted material appear in
boldface

Chonges have been made to the Connecticut staiute:

Conn. Coon Gen Btat 533-647(2).-

§ 2463 Acquisition. adoption, change or nlmﬁon.

‘ne
C.’mn.gu have bammadc fo the Connecticut stalute: .
- -Conn. . Conn Gen Stat § 38-047(2).

.§ 2466 Uss of gpeal—In genernL

7
Ckanges have been made to the Connad:cut sqtute:

Conn. Conn Gen Stat § 33-847(2).

Vol. & Pob. 957 FOC} _Page 6
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§44981

3See § 4526 et seq.

See also Cyc Fed Proc 1§ 15,31,

16.52 (3rd Ed).
4See Cyc Fed Proc § 15.32 (3rd
RBd).

Method of attacking defects in
process of Bsxvice, soe § 4458,

Lack of jurisdiction as defense in
regponsive pleadings, see § 4544.

8300 § 4555 et seq.

#Ses Fed R Civ P 7(c).

See, e.g., Ohio R Civ P 7(C).

See also Cye Fed Proc § 15150
(3rd Ed).

TSee Fod R Civ P 12ib).

Ses also Cyc Fod Proc § 15.148 et
eeq. (3rd Bd).

$Fed R Civ P 12(e).

Missourxi. Il more certainty be
asked &s lo facts of incorporzation
which need not be pleaded, ths
motion is frivolous. Motion to make
definits and certain by stating Lbe
“traveysable acts* comsliluting plain-
tifl a corporation calls for evidence
mrad is frivolous. Chillicothe Sav.
Ass'n v. Ruegger, 60 Mo 213,

New York. Rothichild v
Grand Trunk Ry. Co., 10 NYS 36,
judgment affd 60 Huu 5§82, 14 NYS
807; Hanoon v, Vanderbilt Hotel Ce.,
79 Hun 392, 20 NYS 783,

See slio Cyc Fed Proc § 15.265 et
soq. (3rd Ed).

95es Fed R Civ P 12(0).

United States. A whole answer
will not be stricken cut because mat-
ter of abatement {(corporste exis-
tence) is pleaded with the merits and
therefore is waived, even if the
motion is Lo atrike that part, it ia not
absolutefy pecessary to do so; it may
sland a3 out of the case. Oregonian
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Ry. Co., Ltd. v. Oregon Ry. & Nav,
Co., 22 F 245

Alabamg. Ples aul tiel is prop-
erfly strickes where ameodment
plresdy made by defendant gives it
correct pama g8 affirmed by the plea.
Central Foundry Co. v, Laird, 169 Ala
534, 65 So 57L.

If the cowplaint does not
deacribe it a3 a carporation oor tha
recoed show that fact, & ples of nu
tiel corpomation is propesly stricken
as irrelovent, Ware v, 8t. Louis Bag-
ging & Rope Co., 47 Ale 657.

Connecticut. Mcliwaizc v
Moser Farmg Diary, [ac., 40 Conn
Supp 230, 488 A2d 102.

Georgla. An immatarial allegs-
tion as to tha district where ths cause
of action arose may be stricken out
where jurisdiction does mol depend
ob il. Southern Ry. Co. v. Wells, 103
Ga 209, 29 SE TI14.

Nlinols. Keokuk & Hamilton
Bridge Co. v. Welzel, 228 1l 25, 81
NE 864 (plsa by defepdant of oul tiel
corporation propetly stricken upon
its motion for change of venue).

Indiena. Wert v. Crawlordaville
& A. Turnpike Co., 19 Ind 242,

Where existence is admitted by
genera] denis), parsgraphs denying it
may be stricken out. Price v. Grand
Bapids & 1. B. Co,, 18 Ind 137,

New Yark. Denial of incorpo-
ration on information and belief may
be stricken as sham when the motion
shaws the allegation in the complaint
supported by evidence. Common-
wealth Bank v. Pryor, 13 Abb Pr N§
{NY) 227.

Ovegon. Orsgon Cenl. R. Co. v,
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Wait, 3 0r 91; Oregon Cent, R. Co, v.
Scoggin, 3 Or 161,

Virginie. A complaint will nat
be elricken for lack of jurisdiction
appearing on itg faoe, Guaranice Co.
of North America v. First Nat, Bank,
95 Vu 480, 28 SE 909,

See also Cye Fed Proc § 15.339 ot

WFed R Civ P 12(c).

Eentucky, Judgment on the
pleadings should be given where the
answer not only does not deny the
cause of actfon, but fails Lo deny that
it had been doing business under the
vmms gued by. Wilbile v. Convent of
Good Shepherd, 117 Ky 251, 78 SW
138.

See also Cyc Fed FProc § 15215 et
saq. (3rd Ed).

UNew York. National Bank
of Metropolis v, Oreutl, 48 Barb 256,

B, COMPLAINTS

§ 4492

Nonincompozstion not apparent
on the face of the complaint snnot be
raised by moving for judgment on the
pleadings. Jantzen v, Emanuel Gor-
man Baplist Church, 27 Okla 473,
112 P 1127,

B New York. Nalional Bank
of Metropolis v, Ozcutt, 48 Barb 256
(affidavit on corpotats existence not
edmissible on motion for judgment
on pleadings).

The pleadings determine where
the cause of action arose, when
atlacked by molion or demurrer, and
affidavits on thet issue are not receiv-
able, Delaware, L. & W. R. Co, v,
New York, 8. & W. R. Co., 12 Misc
230, 32 NYS 108}

IFed R Civ P 12(h).

See also Cyc Fed Proc § 15,40 et
seq. (3rd Ed).

§4492. Naming and describing corporation.
As noted in a preceding section of this chapter,! the title of

the action in the complaint must include the names of ail the
parties. Generally, unleas a statute provides otherwise,? actions
by or against corporations must be in the corporate name? and
pot in the individual names of officers, shareholders, or trast-
oeg,* whether it be a de jure or a de facto corporation.® If there
are two corporations, or individuals constituting distinct corpo-
rations, the complsint should name the corporation affected by
the action.® If two corporations are sued as one and the same,
their identity must be alleged.”

The corporate name used in a complaint must be the true
and correct name &s fixed by the charter or articles of incorpora-
tion.? If a corporate defendant is designated by an alias, such as
by listing two names separated by "a/k/a", the two names must
both describe what is in fact a single entity.? If the two namea
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describe separate entities, the alias designation will not be effec-
tive in naming a party that does not have actual notice of the
proceedings.® Actions by and against corporalions under
assumed, fictitious or trade names are discussed elsewhere in
this treatise,’t

Whether a suit by or against the party named in the plead-
ings is & corporate or an individual action may be determined by
reference to the cause of action pleaded.'® A reference in the
bady of the complaint, or elsewhere in the record, to the parties
in the plural form may indicate that individuels and not the
corporation were intended as the appropriate parties.** When
there has been an actual change of name, the facts should be set
forth.” The name of a successor corporation is used when the
suit ia by or against it."* A misnomer is not a fatal defect in the

pleadings and may be corrected by amendment.™

1800 § 4484,

2Georgin. Under statute
authoriging the leasing of a siate-
ownead railroad and enacting that the
laansa should ba 8 corporution named
the W. & A, R. Co. with power to sue
and be gued, that nare should be
wsed rather then the came of the cor-
poration which became the lessee.
Nashville, C. & St. L. Ry, Co. v.
Edwards, 91 Ga 24, 16 SE M1.

New York, Leonardsville Baok
v, Willard, 25 NY 574 {statute per-
mitting bank io sue in pame of its
president); Colunbia Bank v, Jack-
son, 24 NY St Rep 738, 4 NYS 433,

Statuts did ot reciprocally
enable the bank Lo sue on the presi-
dent's individual cause of aclion.
Bank of Havana v. Magee, 20 NY
355,
Statuta elfowing the bringing of
wsuit for an awsociatioa in the presi-
dent's ngme did pat diseble an Incor-
porated essociation Gom suing in its

own nams. New Yotk Merbled Iron
Works v. Smith, t2 NY Sup Ct 362.

3United Siotey, Smith v
Stone, 202 F Supp 11,

Georgia. Xemay v. Grant, 177 -

Ca 501, 170 SE 501,

Generally, where name of either
plaintiff or defendant in a petition iz
insufficient to ehow either a natural
person, partnemhip of corporation,
the suit 1s & wullity. South Cobb
Builders Supply, Inc. v. Southern
Concrets Producta Co., 115 Ga App
779, 169 SE24 121.

Indiane. Tomlinson v. Brick-
Inyers' Union Ne. 1 of Indiana, 87 Led
308.

Loulsiana, Mioton v Del Cor-
ral, 132 La 730, 61 So 771; Interatale
Truzt & Banking Co. v. Lichienteg, 8
La App 68, 118 Se T13.

Massachusetts, Smith v, Hurd,
12 Metc 371.

New Yark, Ogdensburgh Bank
v. Ven Rensselaer, 6 Hill 240.
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Oregon. Dant & Russel] v. Ost-
lind, 148 Or 204, 35 P2d 668, 672.

Vermont, Hexdy Bros., Ine. v.
Tucker, 126 Ve 280, 229 A2d 30i.

Virginia. Porter v. Nekervis, ¢
Rang 359.

Wisconsin. Button v. Hotfman,
61 Wis 20, 20 NW 657. .

Numing of parties ih sharehalder
derivative actions, see § 6004, .

4Goorgin. Kerey v. Grant, 177
3a 6§01, 170 SE 501.

Ilinots, Mareh v. Astoria Lodge
No. 112, L. 0. O.F., 27 Il 421.

Indiana, Smythe v. Scoit, 124
Ind 183, 24 NE 655,

Where complaint named major-
ity atockholder as dsfendant and did
not name corporation, mistake wss
not mere miscemear, Bowling v. Hold-
eman, 413 NE2d 1010 (Ind App).

Suing in treasurer's name
Instead of the corparation's makes
Judgouent erronesus but not void.
Nickolson v. Stephens, 47 Ind 185.

Louisians. A corporsiion may
sus in ils own name, without
designsting its president or any other
officer in the comwplaint. New Crleana
Tormiaal Co, v, Teller, 113 La 733,
37 So 624.

Meaxryland. A religions corpora-
tion should be susd by nsms gad nol
by names of the persons who are 5l
trustoes constituting the corporation
and described in the pleading as suck.
Tartar v, Gibbs, 24 Md 324.

New York, Presideat of relig-
fous corporation cannot bring its suil
in bis own name. Lowenthall v, Wise-
man, 56 Barb 490,

North Carolina. Birittain v.
Newfand, 19 NC 363.

Peneeylvanla. The trusices

should not sus on subscriptions made
for an object which the corporation
represents after it comes iolo exis-
tence. Edinboro Acsdemy v. Robin-
aon, 37 Pa 210.

Naming of parties in sbareholder
derivativs actions, see § 6004.

SCalifornla. Fimst Baptist
Churck of Sanr Jowe v. Branham, 90

Cal 22, 27 P 60.

Actions by and against de facto
corporations, see § 3857,

$Minnesola, Where a mew
ocowpany and an old one are distinet
aud both exisling, the pew one can-
1ot be sued for the old ons's doings,
under an ellegetion, conlrary to the
fact, Lhat they are identical. Tilus v,
Minnesote Min. Co., 8 Mich 183.

Pleading in actiona by or aginat
consolidated corporation, see § 7175.

T Texas, Whits v. Pecos Land &
Water Co., 18 Tex Civ App 634, 45
SW 207,

*New Hampahire. In plead-
ings involving corporate party, it is
betler practice to describe the corpo-
ralion by its correct name aad elsa to
allege the stats by or under whose
Isws it was organized Bourget v. New
England Tel. & Tel Co., 97 NH 199,
84 A24d 830.

Virginia. Frazier v. Visginia
Military Institute, 81 Vi 59,

Carporate oames, see § 2437,

9Georgla. Morgan v. GMC
Trucks, 163 Ga App 206, 204 SE2d
350.

9 Georgin. Morgan v. GMC
Trucks, 163 Ga App 206, 204 SE2d
360,

118ee § 2449,

12United Stales. Rike v.
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Floyd, 42 P 247 (holding suit by
"tnustees of* corporation constituling
e individual action).

New York. Whether suil by
ooe &s president of & bank is {o be
regerded as one by en individual, or
apone in the presideat's cama by the
benk according to the statuls
depends on whether avennenla of &
carporete action and cmse of action
alao eppeay. Hallett v. Harrower, 33
Barb 537,

Texas. Petilion declaripg on
notes signed by president wus suffi-
cisnt o show thal corpomstion was
szed, and that judgmenti agminst it
was good, though suit was brought
ageinst him as *president®. Dyer v.
Sullivan, 18 Tex 757.

§ 4493, — Change of name.

FLETCHER CYC CORP

13 Muryland. A prayer for pro-
ceas on & bill against the "president
and directors,® ete., does not make
the corporation e perty. In re Blanay,
2 Bland 99 (Md).

Massachusstts. Action isnotic
corporats name where writ describes
plzintiffs by pame as *Trustees of*
pamed oorporation, and refors to
them in plursl. Bartlett v. Brickett,
14 Alien 62.

14 8ee § 4493.

8 50 § 4493,

1 See § 4404

Amegndment of pleadings to cor-
rect mixnomer, see § 4568.

As previously discussed elsewhere in this treatise,' a mere
change in the name of a corporation involvea no change in its

rights or privileges and it way sue or be sued in its new name?
The change of name must or should be averred as a fact in order
to relate the cause of action to the new name, and to identify the
corporation with botk names,? Thus, for example, a complaint
in an action on a contract may allege that it was made in the old
name of the corporation.* In no case should a new name be
alleged if it has not yet been adopted or accepted.

A successor corporalion to a consefidation, merger, or
acquisition which has the samme name as its predecessor need
only plead that it is the successor of the named corporation.® If
the new corporation bas a different name from the old corpora-
tion, it should be related in interest and succession to the cause
of action which oxdinarily will require allegations in brief form
of the old corporation's existence and the succession of the new
corporation to its rights or liabilities.”
bears the seme ngme the suit pro-
ceods under it; if a different name be

15ee §2456.
; chosen It proceeds under the pew

2 Alahama, If a ocoasclidstion
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name, Birmingbsm Ry. Light &
Power Co. v, Enaten, 144 Ala 343, 39
S0 T4

Georgie, Corporaticn was sus-
ble in its pew corporsis name on
cause of action arising prior to
change, whers only it» came aud

Iocation of its principal offlon were _

legally changed by amendments and
o corporate ceprganization vocurred.
Amarican Bitumuls & Asphait Co. v.
Homer Leggett Conat. Cq., Ine, 119
Ga App 170, 165 SE2d <30,

inoin, Newlan v. Lombard
Univeraity, 62 Il 195.

3Alabame. Fact of pame musi
be pleaded in action on note in old
ame. Madizon College v.- Burke, 6
Als 494,

California. Cumberland Col-
Yega v. Ish, 22 Csl 641,

New York. Hyatt v. McMahon,

- 26 Barh 457 (recoiver of new corpora-

tion suing on a pole to it by its origi-
04l pame).

Texas. Nelaon v. Pelroit &
Security Trust'Co., 56 BW2d 860
{Tex Com App).

No casignment or devolution of
right upon the corpastion should be
alleged in pleading only a change of
name. Posey v. White Housa Lumber
Co,, 142 8W 931 (Tax Civ App).

Allegation that plsintiff is the
same corporation as one by different
name {0 which the bond in snil runs
and that its name was changed as
pleedod, L sufficient. French, Finch

~

} 4494, — Misnomer.

& Co. v. Hicks, 82 S 1034 {Tex Civ
App).

4 0a)itornis. Awmericsn Trum
Co, v. Jones, 130 Cel App 651, 20 P2d
348.

Missouri. W.T. Rawleigh Co. v.
Grigg, 191 §W 1019 (Mo App).

Pennsylvanla. Northumber-
land County Bank v. Bver, 60 Ps 436.

5 Alobama. Beene v, Cahewbs
& M. R. Co,, 3 Ala 660.

$Indiana. Walker v. Shelby-
ville & R. Tumpike Co., 80 Ind 452,

New York. Succession should
be pleaded will definitensss and ces-
tainty as lo bow it came abont,
Kaulbach v. Knoickerbocker Truat
Co., 139 App Div 468, 124 NYS 286.

General averment of recrganiza-
tion and change of name is enough.
Hy=tit v. McMahan, 26 Barh 457.

North Caroling. Finnix v.
Lake Drummornd Canal & Watsr Co.,
132 NC 124, 43 SE 578 (requiring
affirmative allegation by party rely-
ing on it).

Bee also § 7175,

T Delawere. A successor in a
mechanic's llen suit raust show ths
change of name gud all necessary
tacts to show successior. Monlello
Brick Co. v. Pullman's Palasoe Car
Co., ¢ Pexne 80, 54 A 687 (Del).

Georgis, Weter Lot Co, v. Bank
of Brunewick, 53 Ga 30.

See also § 7175.

As previously discussed in connection with corporate
pames,! 2 misnomer in a complaint that is not misleading or
destructive as to the identity of the corporation may be treated
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as immaterial if i1 is no! seasonably objected to, or may be
corrected by amendment.2 A discussion of amendments to
pleadings to correct misnomers is provided in a subsequent sec-
tion of this chapter.? A variety of mistakes or misnomers have
been held not to be fatal to complaints in actions by or against
corporations including misspelling of the name or use of wrong
but similar words in the name;* omission of the abbrevistion
*Inc.";® use of words instead of initials in the name;® omiasion
or addition of words in the name;? omission or addition of the
place of incoxporation or place of business in the name;" omis-
sion or addition of words such as "president,” or “trustees”;}
transposition of words;'® and other slight differences in the
name."

By answering to and defending under a misnomer, the mis-
nomer is waived,'? and the judgment cannot be attacked later on
the basis of the error.™ In other words, when a corporation has
failed to raise objections to a misnomer in either 2 motion or
respobsive pleading, a corporation is bound by a judgment
egainst it.'" The various procedures for reising objections to
pleadings in general!® and the raising of objections to misnomers
by en answer responsive pleading in particular'® are discussed in
other sections of this chapter.

There is a distinction between mere misnomers and cases of
mistaken identity. In a misnomer the plaintiff has designated
the correct party, but incorrectly stated the defendant’s name,
On the other band, a case of mistaken identity involves naming
the wrong pasty.¥ The rules applicable to misnomers that treat
the mistake ss immaterial do not apply to mistaken identity,
such as where an individusl is served with process when the
intended defendant was a corporation.’® Any substantial devia-
tion from the name is error.!?
intendad party, correction must bt;
1 made befare expiretion of alatute o

SGueia Al T & U ped Son . B
Trust Co. v.s.;mz;d h;xatg Co.84Ga gor?” P
App 38, 12 SE2d 147, Eansas, Rockey v. Runfl, 191
Dlinols. Where complaint mis- ;117 a9 P 9,
taksnly bemes ocorporstion with
name confiningly similar to name of
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Mizaisalppl. Collins v. Gencral
Elsc. Co., 123 So 2d 603 (Miss),

New Humpsbire. Bourget v.
New Eogland Tel. & Tel. Co, 97 NH
183, 84 A2d B30,

New Jersey. Motor Credit
Corp. v. Ray Guy's ‘Trailer Court,
Inc., 8 NJ Super 583, 70 A2d 102,

New York., An emendment of
the complaint will be perepitied if the
intended bul misnemed defendant
corporation was fairly epprised that
it was the party the action was
intended to affect and if the intended
but misnemed defandant corporation
would oot bs prejudiced. Simpeon v,
Kenston Warshousing Corp., 154
AD2q 526, 546 NYS2d 148 (1989},

Objo. Btauffer v. Isaly Dairy
Co., € Ohio App 2d 15, 211 NE2d 72,

See also § 2448,

3See § 4566,

Toxas, West v. Jahnson, 129
SW2d 81! (Tex Civ App) (use of
*Association” iostead of *Corpors-
tion® in name).;

F Arkansas. Central Supply Co.
v. Wren, 188 Ark 1090, 133 SW2d
632.
Georgia. Scuth Cobb Builders
Supply, Inc. v. Southern Concrete
Products Co,, 116 Ga App 778, 169
SE2d4 121 (omission of abhreviation
'Ioc,* in attached statement of
account); Atlants Title & Trust Co,
v. Allied Morig. Co., 64 Ga App 38,
12 SE2d 147 (use of "Company"
fnstead of "Companies, Inc.* not
Latal),

Kangae, Rockey v. Runft, 191
Kan 117, 379 P2d 285 {uss of "Incor-
porated"  ingtead of “Inc.”
immatorial),

Louisiana, Where foreign cor-

paration wes required to show capac-
ity to sue by producing certificate of
qualification issued by secrelery of
state, presentation by Panamanian
corporation of certificate which (fated
lerm "S.A.* following corporote name
rather than *Inc," under which pame
suit was brought, was insulficient,
Dieze] Engineering, S.A. v. Environ-
menlat Alds Corp., 353 So 24 932 (Lo
App).

New York. Where a corporste
entily is served upder an incorrect
name—summone and complaint mis-
named defendant as "St. Mary's Mos-
Pital of Syracuse® rather than acc-
tale name of "St. Meary's Hospilal of
Syracuse, Ine.'——the court may per-
mit the plainfiff to correct the mis-
take if the defendant was [airly
apprised that it was the intended
party. Pinto v, House, 79 AD2d 361,
438 NYS2d 733.

Texas, In criminal prosecution
for theft of corporale property, allegs.
tion of ownership by "Jetronics,*
when proper name was ‘Jetronics,
Inc.,” was not so misleading as to
void coaviction, patticularly since
Lhere was adequate evidence that slo-
len property was owned by Jetronics,
Inc, Boyetie v. State, 632 SW2d 916
(Tex App).

$Kaneas. Rockey v. Runf, 191
Kan 117, 379 P2d 285,

TUnited Stetes. Frederick v.
Motors Morlg. Corp., 1 F2d 437.

Alabamn, Alsbama Copference
MZE, Church South v. Price, 42 Ala
39.

Delaware. Culvar v. Philadel-
phia, B. & W. R, Co., T Boyce 78, 102
A 980 {omitting prefix *The” in
pleading cosrporate name as lmmate-
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rial); Lepkam v. Philadelphis, B. &
W. R. Co, 4 Penpe 421, 56 A 356
{eddition or omizsion of *The* befare
B3e),

Mississlppi. Gillespie v. Flant-
en’ O] Mill & Manufacturing Co., 76
Mias 406, 24 So $00.

New York. Grozaman v_ Loeber
Hair Co., 166 NYS 1012,

Ohlo. State v, Bell Tel. Co., 36
Ohio 8¢ 296, 38 Am Rep 533,

Texes. Westerp Bank & Truat
Co. v. Ogdep, 42 Tex Civ App €65, 93
SW 1102 (addition of definite article
*the* as not [atal); Texss & N.O. R.
Co. v. Barber, 31 Tex Civ App 84, 7!
8W 383.

S California. Tropical Inv. Co.
v. Brown, 45 CaJ App 205, 187 P 133
{variance as to stale incorporation
not fatal).

Egnaas. Pape v. Capital Bank,
20 Kan 440 (holding addition of
name of city where locafed
Immaterial},

Louigiena, Cenal Bank v.
Fisher, 19 La 385 (omission of place);
Mechanicy' & Traders' Bank v. Pres-
oott, 12 La 444.

Maryland, Thatcher v. West
River Nat. Bank, 19 Mich 196 (hcld-
ing omission of name of stale et end
of name of bank immaterial).

Migsouri. Interuational ns, Co,
of New York v. Daveoport, 57 Mo
289 {holding omissian or sddition of
words “city and slate of* before
'‘New York® in corporale oame
immaterial); Bank of Commerce v.
Mudd, 32 Mo 218; Blades v, Cinder
Block Co. of St. Louis, 10 5W2d 319
(Mo App) (omiseion in eddition of
location); Scheefer v. Phoenix Brew-
ery Co., € Mo App 115 (misnomer by

FLETCHER CYC CORP

mere omission of name of town an
itnmaterial).

®Loulsiana. Capal Bank w.
Fisher, 19 Ea 366; Mechanice’ &
Traders' Bank v. Prescott, 12 Ls 444.

New Hampshire. Burnbum v.
Sevings Bank, 5 NH 446 (name ruz-
ning “President and Trustess of,” as
fatally variant).

Ponnsylvania, A variance by
leaving off the words "President of.”
ip the cobtract is oot fatal if identity
with plaigtiff is shown. Hendel v.
Berks & D. Turnpike Road, 16 Serg
& R 92 (Pa).

Virginia. Culpeper Agr. & Mfg.
Society v. Digges, 6 Rand 165, I8 Amn
Dec 708 (holding addition in contract
of words prefixed, *President and
Managers of,” to corporals name nol
a variapce),

Wiowa. Knatt v. Dubuque &
8.C. Ry. Co., 84 Iowa 462,61 NW 5T
(bolding wispaming defendant by
transposing words in its name mers
clerical error and pot misleading).

New Hampshire. Misarrange-
ment of words and syllables leaving
subatanes certain is immaterial
unless plesded in abatement, Burn-
ham v. Savings Bank, 5 NH #6.

1t Arkansas. Meek v. United
Stales Rubber Tive Co,, 244 Atk 159,
425 swad 223,

Indiona. Sayers v. Fimt Nat,
Bank, 89 Ind 230.

New York. Bank of Utics v.
Smazlley, 2 Cow 770, affd 8 Cow 398,

Texas, American Spiritualist
Ass'o v, City of Dsllas, 366 SW2d 97
{Tex Civ App) (Spiritualistic rather
then Spiritualist).

3500 § 2448,
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Raising ohjections to misnamer
in apswer, see § 4545,

R Colorado. Burlington & Mis-
sourj River R. Co, in Nebraska v.
Burch, 17 Colo App 491, 69 P 6 (mia-
raming defendant as not matarial
where it defended syit by wrong name
on Lhe merits).

Texos., Swe J.C. Wooldridge
Lumber Co. v. Moas, 100 SW2qd 736
(Tex Civ App).

Wexas, Adsms v. Conaoli-
deted Underwriters, 124 SW2d 840
(Tex).

155ee § 4451,

18S0e § 4545,

W georgia., Designation of
Qdefendeant as * Quality Trucks, Ine. af

L/a Quality GMC Trucks, Inc.” did
not gulficiently nams Quality GMC
Trucks, lne..as a parly defendant
whers il was a distinct and separate
enlity from Quality Trucks, lac., not
merely an alias ueed by the same
party. Morgan v. GMC Trucks, 163
Ga App 206, 284 SE2d 350.

R {linols, See Loonard v. City
of Streator, 113 I} App 3d 404, 447
NE2d 489,

®Indiang. Glass v Tipton, T.
& B. Tumpike Co., 32 Ind 376 {suit
to enjoin corporation).

Toxnas, Sputharn Pac. Co. v,
Burns, 23 8W 288 (Tex Civ App)
(holding Southern Pac, R. Co. not
same a3 Southern Pac. Co.).

§ 4494.560. — Assumed, fictitious and trade names.

A full discussion of actions by or agsinst corporations under
an assumed, fictitious or trade name is provided elsewhere in

this treatise.!

1See § 2443,

§4495. Capacity to sue or defend,
At common law, a complaint by a corporation was required

to allege that it was an action by its sttoroey.' Now, under
practice rules in federal courts, it is not becessary to aver the
capucity of a party to sue or be sued or the authority of a party
to sue or be sued in a representative capacity.? When a party
desires to raise ati issue as to the capacity of any party to sue or
be sued or the authority of a party to sue or be sued in a
representative capacity, the parly desiring to raise the issue
must do s0 by specific negative averment, which must include
auch supporting particulars as are peculiarly within the pleader's
knowledge.? Similar rules governing the capacity to sue or be
sued apply to proceedings in state courts.* So, the complaint

131




£ 4496 . Fretceer Cyc, Corp

XIL. PLEADINGS

A IN GENERAL

§ 44868 Cross-claims and counterclaims,
n. b,

US. In action by selling shareholders for breach of stock-purchpse
sgreement, putchaser of stock did not provide a legitimate excuse for its
delay In filing a counterclaim for indernnification pursuant to the agree-
ment, Lherefore, the district court did pot abuse its discrelion in denying
the purchaser’s motion to file the esunterciaim. Carroll v. Acme-Cleveland
Corp., 956 F2d 1107 (CAT 1982), .

§ 4488 Verification—Necessity.

n. L g -

Ind. Keil Chemical Co. v. Common Council of Hammond, 612
NEZd 208 (Ind App 1993) (verification of patition for writ of certio-
rarl by general manager of division of corporation insafficient);
Gary Community Mental Health Center, Inc. v. Indians Dept. of Public
Welfare, 496 NE2d 1341 (Ind App). :

§4489 — Authority to verify.

nl- .

Ind, lndiana Dept. of Public Walface v. Chair Lance Servicss, Inc., 428
NE2d 1873 (Ind 1988); Eeil Chemloal Co. v. Commeon Council of Ham-
mond, 612 NE2d 209 (Lud App 1993) (verification of petition for writ
of oa;ﬂorari by general manager of division of corporation inguffl-
cient).

n, 3. .

Ind. Keil Chemical Co. v. Common Council of Hammond, 612 NF2d
209 (Ind App 1993) (verification of patition for writ of certiorar by general
mapager of division of corporalion insufficient). -

1

§ 4491 Objections and defenses to pleadings.

n7. -

U.8. Coan v, Bell Atlantic Systems Leasing International, Ine, 813 F
Supp 929 (D Conn 1990) (dizmissing securities Jaw claima on grounds that
sale/leaseback arrangements not constituting “security”). T

B. COMPLAINTS

§ 4492 Naming and describing corporation.

n 2,

Mass Minot v, Curtis, 7 Bfass 441,

Mich, Ferry v. Cincinasti Underwriters, 111 Mich 261, 69 NW 483;
Walrath v, Campbel), 28 Mich 111,

L 4
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AGCTIONS BY-AND AGAINST CORPORATIONS

N.H. Sociely for Propagating the Gospel v. Young, 2 NH 910.
W. Va. Mamf:lfco v. Archibald, 37 W Va 778, _17 EE 299. 518
Wis. Woodrough & Hanchett Co. v. Witte, 89 Wis 637, 62 NW 51
n, 3. . . . { the
Whers it is not shown thal there are gther corporations o
la.g‘esl.:lalne, speciel proof of the identity uf 4 corporation bnncing;v:ito&a
written inctrument with a corporation of the same name Lo whom (ne
instrument way executed is not required. Campbell & Zell 'Co. v. Americzn
. 491, o : ]
S.ujle;.y c\??a.sll.?:'m. of America'v, MeCall, 89 Ala 375, 7 8o 850. "
Cal, Itisaraleasald, perhapy, as the earliest laws forming oraud g]r:-
jzing ths formation of corporations, that a corporatisn must sue and be
sued by its eorporate name. Curtiss v, Murry, 36 Cal 633,634, e
La. Mioton v. Del Copral, 132 La 730, 81 Se 771; Intush%n'hustco. s
Backing Co. v. Lichtanteg, 8 La App 68, 118 Sé'ﬂﬂ;‘?}mﬁd .
AM. Dopont Corp., 148 8o 24 166 (La App). . st or
A corparalion may sue i5 its ogvpnamqu:hpugnamingm presid ;o
any other of its officers in the petition. Seuthern Sawmiill Co. v. Ducate,

. Lo 1052, 46 8o 20: New Orleans Term, Co. ¥ Teller, 118 La 733, 37 S0 624.

'W. Undechill Const. Co. v. Nilson, 3 SW2d 399 (Mo App).
‘ gll:f. gxng:s? Adama Exp.Co.;71 NJL 270; 57 A 899, - ‘168
N.Y. Mail & Expreas-Co. v. Farker Axles, Inc, 204 App Div 827,

NYB m‘ ™, £ N I 3 .
' Klahama Operating Co, v Shipfey, 171 Okla 484, 43 P2d 445.
gl:.l&l)a?.\l & Ruagell v, %)ltgnd. 148 Or 204, 35 P24 668, 572, ;
-8.C, Tri-Cainty Tés & Fuel Co. v, Palmétto Ies Co’303 5C 237, 399
st24'775 (1890); Grithin v. Capital Tash, 310 §C 266,423 8E24 143 (5C
App 1692). - . st Lfactaciog Co
. Va. Varney & Evans v, Hutchinson Lnmber & Manufacturing Co.,
64w';‘J'Vaa.'. 417, Bgy'SE 209; Grefton Grocery Co, v, Home Brewing Oo. of
Grafion, 60 W Va 281, 54 SE 349; First Nat. Baik of Ceredov. Hunhngt‘l;n
Distilling Co., 41 W Va 5§30, 23 SE 792; K.ta.ll Fiario .Co. v, Kent, 3‘3:W B
294,19 SE 400; R s
n.8 . T RN . .
Delete cross reference ond rubstitule:
Corporete names, see § 24111._ et‘ s8q.

"1 .ll-- v '\-.-"«_ Lt T T wro, e
' Ek&tmm‘fn nce ond substitute;. ... . ..
54 K L R L LSt R
Sec § 434.50. - ST R
54‘493: —ghm Bof.m' .e.. ..‘ ‘: 1 o R -_' LT W L
T8 Ut Towa o, recoity o sblraiéodl Lo v By cootation

tice of its conteots to'all the vrorld and binding upan el
i:l:: :&::luﬁ;rf :;pornﬁon after it Kas cbsoged its name. Ginsberg v, Lin-

dﬂénll.m m Tust Go. v, Jonés, 130 Cal App'651, 20 P24 345,
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Fla. Sealcell Corp. v. Barry, 112 Fla 342, 150 B0°634; Stewart v, Pres-

ton, 80 Fla 473, 88 So 348. . . e

Ga. A corpordtion is suable in the new corporate name, although-the
alleged cause of acton may have arisen before the change. Porter v, State
Grand Lodge No. 7, 146 Gs 13, 50 SE 251, -

Ol. Where change of name of corporation occurred before commence-
ment of suit against it, such sction shoud have been commepesd by ar
prosecuted against corperation under its new name, Ernes} Preeman & Co.
v. Robert G. Regan Co., 332 I App 637, 76 NE2d 514.

Ind, Rosenthal v, Madison & L Plankroad Ca., 10 Ind 358; Lindenborg
v. M & L Builders & Brokers, Inc., 153 Ind App 311, 302 NE2d2 516,

A coxporation will, on appeal, be held (o have had the right ta sue in its
zew name'on a debt.owing to It under its old name, especially when no
question in regard to the evidence, showing the identity of tha two corpara-
tions, is presented. Phitapy. v. Aukerman-Bright Lumber Co., 56 Ind App
266, 105 NFE 161. : .

Yowa. .Trustees of Northwestsrn College v. Schuyler, 37 lowa 577.

Ginsberg v. Lindel, 107 F2d 721,

Mo. Dean v. La Motte Lead Co., 59 Mo 523; W.T. Rewleigh Co. v. Grigg,
191 SW 1019 (Mo App).

Neb. W.T. Rawleigh Medical Co. v. Bunxing, 104 Neb 179, 176 NW &5,

A corporetion could oot yecover against the guarantar in a contincing
contract of guaranty, éxecuted to it in its original pame, on debts con-
tracted by the one whose account was guarantesd, after o change in the
corporate name. Crane Co. v. Specht, 39 Neb 123, §7 NW 1015,

N.J, Delaware & Atlantic R Co, v. Quick, 23 NJIL 921 }

N.Y. Carporation’s change of nams does not velease' surety on bond
g'ivasn l;y it. Warth Corp. v, Metropolitan Cay, Ins. Co., 142 Mise 734, 255
NYS 470, . . ; .

Oldz. A corporetion ia entitlsd to maintain a suit in such name upon a
bond eotered into by it as obligee after the change in name but under its
old name, Detroit Automatic Scale Co. v. Taylor, 67 Okla 121, 163 © 908.

8D, The [act thal a renewa! fite iusurance policy is issued and
addressed Lo a corporation, afler it has changed Its corporate name, in its
original name does not preciude the corporation, it having retsined the
policy, from suing thereon. Peever Mercantile Co, v, Stafe Mut. Fire Assm
of Canton, 23 SD 1, 119 NW 1008, ) ,

Tex. Where ths name of a corporation was changed by charter amend-
ment it may sue on a nole under {ts later name though the note was
assigned (o it under its former name, the change of nare belng alleged,
angd also that plaintiff is the legal owner and holder of the nole, Tipton v.
Board of Pensions of Presbyterian Church, 82 SW2d 1044 (Tex Civ App).

Vt. Where a corporation changes its name after maling a pontract and
i5 sued under both names, a refusa) to dismizs as to the company under its
earlier name is proper, there having been 1o change in the corporation’s
identity. Keefe v. Fraterns! Prolective Ins. Co., 107 Vt 89, 176 A 305,

Va. A change of name parsuant 1o contract and under a resolution of
the board of directors ratified by the stockholders does not ipso facto
change the identily of the corporation s0 s to prevent an obligation
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54493

upder enforgs it dorits
{ncurred its adginal ‘name From heing enforced pgainst- it
’nmnﬁ:?%mm'rm Co.v. A Foen ﬁer‘.«mEVn 321.':5:4'83
0 R I S B R L

oy i identity of a corporation,
change in » nams does not affect the identiky o
dmhﬁtmg have the e?'eil. of % ndﬁﬁoml ;vammt; in L:ﬂ
Plonding o ook, & Caruzi, 220 Usl 262, 30 P2d 50,
Asﬁg %ﬁf ﬁ'.‘:‘:;:i.%‘;'.?an_ igg, 191 SW 1019 (Mo App).

e Ready v, Gity of Tuscaloasa, 6,Ala 327,

After noté 5 add: "~ ) - . ‘
*" A change in the name of a ‘corporation while Litigation is pendm:
does not defeat the suit or prevent the court from granﬂ:f appr :
‘priate relief,% sirice a8 court may pe;mt,a?:nd.menta cortec
misnamers of a corpordtion in the pleadings. ™

A pmt. P .- .-'t__.‘|, gfgtg;‘d
- k statute, failure to notify secretary
di;:o Uﬁ.mtlndfrmﬂew tYe.?lredrper' stion's authority to do businsjlﬁ but ¢his
!dlduﬁaﬂha‘miﬁtionpaﬁﬁnxatu}eﬁm&Fawwk"Comv. Expazl
Corp., 136 FSupp 108, . in Yoo o bs sued
Wheze, change in its corporate name, 8 corporajio
ﬁﬁ?’mm %ﬁu the,one under which it entered tﬁa rhu.gmmu _
in suit, the court ay, upen plantiéfs motion, made When ei;s&’ called
o i) aod o in g -oﬂl"m?t tha def:fn;aht i its new or changed
mmmfm Coi v. Sims & White, 137 Ala 695,48 8o
343,_ - 'B'c-tion has i:een‘begun_ by a corporation, a.l:sl thez‘aa.ﬁqrmz &t:
corporae name s chaokel, it may snond {4 B2 008 Pne R Couv,
it i er the am . .
e e Btoe. Ligit & Poweer Co,, 123 Ga 813, 51 8B 621 o ,
Ind. Stote Exch. Bank v. Paul, 58 Ind App 487, 108 NE e
g ot martld d’Eﬁm any%ﬁer change
b ndment of ite articles withou
s o i i gt s vl s e st
cal 3
affect !gemt;h:fnthi sale anrptorec]tt;su.r:.r flm?b; there 1:; ; ::rg a.;:i
igo go by operation of 1ew or otherwis y

:?mﬂ;‘:mmwm mnim Guardian Trust Ce. v, Kwnlsk?, 267 Mich
130,255 NW 178 © . . ) e e e

’ . Corparate defendant did aot have power to change ifs nama
' N'Ptmcm?m %0 15 to compel plaictiffio enter judgment s o

oorpum ration with's pame of defedsnt’s chojee and then :re-e:ztahl.unl:lila
under the old neme, and defendant’s motion to substitute it: n:v:o name
would be denied at juncture in case in which plaiotiff was entitled to judg-

1
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ment. Standard Packaging Corp. v. American Travelers Club, Ine., 42 Misc
2d 445, 248 NYSzd 625, . ) o g A P

Va. Welfley v. Shenandoab, L, L., M&M. Cs., 83 Va 768, 8 SE 376:*
350 See § 4556, L

§4494 — Misnomer. . ) L “
Change first paragraph of section to read: " - ' * 77

- ’ L) e,
The legal offact of the misnomer of a corporation in a}lé,ad]ﬁﬁis
the same as that of the misnomer of an individual,' If the identity of
the corporation is reasonably élear, & misnomer in a cdinplaind that
is not misleading or destructive a3 to the identity of the corporation
may be trealed as immateriel.? A misnomer in the pleading may be
‘may be corrected by amendment, which 15 fully discussed'in a sub-
sequent section of this chapter.? A" variety of migtaked  of
misnomers have been held not to be fatal to complaints in' gctions
by or against corporations including misspelling of the narisa #riise
of wrong but similar words in the name;* omisaion of the abbreyia-.
tion "Ine.™;® use of words instead of initials in the name;® omigaion
ar addition of words in this name;” omissian or addition of tha place
of incorparation ar place of business in the name;? omission or addi-
tion of words such as “president,” or “trustees”;? transposition of
words; 19 and other slight differencas in the name M - +7 o
" The test in determining the materiality of the misnomer is
whether the corporation was or could bave been mialed. 141 If the
corporation was act misled and was.duly served with process; a
judgment will bind it whether or not it sppears,}*® A mistake in
naming the corperation in the summons would undoubtedly be fatal
where it resulted in service upon the wrong carporation. 3 Misno-
mer of @ corporation in the return of service does not invalidate the
return nor defeat the service,'*4¢ E ?
!Cal.  Nishet v. Clio Min, Co., 2 Cal App 436, 83 P 1077. -
SEGZE.',innbinwn v. Reward Ceramic Color Mig., Inc., 120 Ga App 3‘80,'170
".19Del,  Atkinson v. North American Smelting Co., 245 A2 438 (DaD.

Gs. Rohinsen v. Reward Ceramic Color Mig., Inc., 120 Ca App 380, 170
SE2d 724

Mion. Hovelsea v, U.S. Swim & Fitness, Tnc., 450 NW2d 187 (Minn
App 1990} (misnomer having po effect on juriadiction),

Mo, Martio v. Signal Dodge, Inc., 446 SW2d 29 (Mo App) Bladea v.
Cinder Block Co. of St. Louis, 10 SW2d 319 (Mo App).
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ap

g ¢

A

Va: Amendment, to the proper name of the oorporation was pagmitted | 7

“where the process was isyusd in the trade name, which was formerly an

independent corpotation bul absorbed by the real defendant, &y the.offfoer

perved was thae officer of the present company and alse of the focDaT Qorpa: 0

ration and the payty substituted hore s.real reletion. of intergit:to.ths .-

and -nobody was misled or prejudiced, Jacabson v. B
Biscult ::tlyﬁc.,wsw 813, 7 BE2 L+ .. .-

R 1 P

et . A
120410 A default judgment against a corporation will'mot beyel asids - *,

“where themame, was properly stated inthe complaint and in fesheriffs .

return-Tennnsdee River Nav, Co. v. Hodges, 202 Al 15,79 Se 800" brs . .

+ La... Boudreaux v. Allstatq Finance Corp., 217 So2d 439 agmgu% .‘::. ;

e

Mich;78imon vfPatruns’ Mut. Fire Ins; Co.:pf Michigan; 228

s s e T ol ede oot -9 -‘3115.1"' r"?:
iﬁms}jﬁam'f U.8; Swid & Filneas, Inl:t,m NW’_A 13":::@599 -3
" App 1930) {misenér having 1o eect on jurisdiction). . d::%;.. i
o Fact.that a berporabion ciaimait in garnishment proceedlngsda@ime; 3
“imes yeferred to. as-“Company” and at gthern 55 “Bank” is fmateril, ¢

gervice of papers belag bad oo the right carporation) and no aoejbsing *° -

prejudiced, Hzgg‘ack'—ﬂahnn M. Co. v. Midwest Food Pa‘ehr?. 11‘8’2'2?‘;[“; g
425.-2‘% NW b '

-

4

G

e

s, ‘Where a writ of garpishinest was served o thacashier.af a baok, - *

- althou, gimilar name of A defunct bank was used in the wril, tde.
SR ot o T sy el i bk
. r officer was sumson Tequired | ) wrif, and,
g:czm Iqailed to appear at the return term, lt_yniwd its right lti) oﬁiﬁ
to the misnomer aod wis bound by the Qef?u.ll. judgrnant taken lln:“"az .
.suchh julginent was ol entered agaibat it ix its krye name. Cnmpba_ .
Campbell v. Pickens Banl, 134 Misa 659, 89 S0 378, .. .
Mo.- Mulinv.SignaIDodga.lnc..mSWZ‘d?_S(MoApp). . e
" Wheye an actign for damages for persepal.injuries was in reality agains '
the Cinder Block ‘Company of Kansax City; Mo., and that cocparation “i: -
"duly served but defaulted, and ita property was seized en axe&:uhn':';,me T
oscizal yaocosdings e B e Gompiay ot St Lous
igi ings were 3
for sui mistake in the.deseription of ila situs was not of a substantial - -

nature. Blades v, Cinder Block Co. of St. Lanis, 10 SW2d 319 (Mo Agp). |

Tex. When corporation Intesded to be cued is sued and served by. -

WTOTLE COTPOLE , and such eorporstion fails bo appear and plead such
'misnhx:ner in all?m:nt. and suffers judgment to.be obtained, it is h_ound .
by such judgment acd in all future Litigation it mey be connodedwdh uch
ny:it by 1 sverments, Adame v, Consclidated Underwriter, ma-:lex
26, 124 SW2d 840. ] Car
ati roperly a party to action end it was under duty.fo
plec:dm:rmi::o;:: il;: xmm and its failure to 20 plend enmmaw
waiver of right to abate. Astro Sign Co. v, Sullivan, 518 SWid 420 (Tex Civ
App). . . : ; dons iy
1078, Mimomer or mistake in naming corporation in sumgions
falally de%cuvc where service is fiol duly made on intended corporation .
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and it had no police of syit, Thom rLibert) : . ;
Masa, 390 F2d 26, - poon v.Liberty Mt Xas. Co. of Bosten,
* Ala. Teunesses River Nav, Co; v. Hodges, 202 Ala 15, 79 So 300, -
Ariz,- Brroneons designation of defendant’s corpurals name did not
render service of process ineffactive whers the name designated was suff-
m:;.lgvmmﬂa: to true xllmama of defendant to distinguish the ocorporation
B m ¢ther corporstions, Guzman v. emery i
App 186, 460 P2 427, e o Honts Werd & Co, 8 Arz
- Del . Corporate defendant received proper notice nntwiths anding
in f]h.’,ﬂ"'?e' Wh:ﬁ w;m;ie':;mpm'in gar.'ect nams was ahortt::ﬁntg EE? .
and “Inc.” was added a of namme. Atkinsom v, Ameri
C(;, Ky Mzgﬂ oy - n v North ca.n Smelting
lowa. Hickman v. Hygrade Packing Co., 185 NW2d 801 Lt
lna.chﬂﬂug_:aau vI..’ At]rhnl;l;d Finap F&: Corp., 217 So 2d 439 g:w:)pp).
on v, Patro t. Fi . ichi Mich
o i - i - Ins. Co. dm:hgfm, 228 508,

Mian. Hovelsoa v. U.S. Swim-& Fituess, Inc, 450 NW2d 137 (Minn
App 1990) (misnomier having no effect on jurisdiction), ¥ (

Mo, Sta?a A Waltner, 348 Mo 852, 156 SW2d 664,

Where auit is brought against cne railway company and service is made
upen mmhrfihk:hmmn is noé:ne of miznomer but of sexvioe upen the
proper party. Bock Trust Co. v. i i
M&iﬁ, arty. Littla v. Southern Musnm": & AR. Co., 195

A Qecree foreclosing a tax lien i not vaid by reason of the
the carporation defendant was summoned 25 “The mﬁfrmzsumf:f'i:om;f
pany wh:l?g ﬁ “a:a nla::a was d’gge Inveatment Campany,” the variance
being o as ave no as fo the identity of jon.
Cb.ﬂ'nrdNY v& &?n. ’ghr;lneb 831, 104 NW 1052. fy of the corporation
Y. v. Obio Medical Producdta, 75 Mise 2d 620, 348 NYB2d 497,

Service on “Metealf & Eddy Enginears™ did not+describe a corporation
and a mu:mmwdld not exist which ¢ould be corracted ap 2 “Metcall &
Eddy, Inc. d:xd exiat ot At loast neither the existence of the partnership and
the carporation was oynindicﬁed. Schwab Bros. Trucking, Inc. v. Monroe
County Water Avthority, 32 Misc 24 675, 223 NYS2d 8. *

N.C. Gordon v. Pintsch Gan Co,, 178 NC 436, 100 SE 878,

Okla, Citizens' Nat. Bank v. Wiswell, §8 Okla 184, 212 P 583,

Tex. Johnson v. Coca-Cela Co., 727 SW2d 756 (Tex App). .

Wbe.re_ !.ha_ra are two separeils and distinct corporatiens and the wrong
corparation is aued through mistaken idenlity, as distinguizhed from a
mere mispomer, no judgment can rightfully be rendered against it, Stessel
V. Bglnm Van & Storaga Co, 461 SW2d 434 (Tex Civ App); Barnes v.
Cnnl:mental 'I_‘ra:lwa.ys, Inc., 472 SW2d 606 (Tex Civ App).

Wu:;:v S?_rvmd\:ou not invalid where defendant actually served was erro-
neo referre a3 association rather than corpoaration. Hoesley v,
Crosse VFW Chapter, 46 Wis 24 601, 176 N1W2d 214, sley . La

.40 go0 § 4446.

o2, .
Delete cross reference "See also §2448.°
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U.S. Grooms-v. Greyhound Carp,, 287 F2d 95; Prederick v. Molars
Mortg. Corp,, 1 F2d 437,

Ala, The plea of misnomer, as o the name of the defendant corpora-
ticn, “Scuthern Railwsy Company,” end “The Southern Railway
Compaay,” is both top frivlous and oo technical to be noticed, Southern E.
Co, v. Hayes, 183'Ala 485, 62 S0 874, .

Corparate defendant was'in fact ® party to first action evea though its
name was iecorrect in-complaint, so that its ples in abatement {o second
action on ground of pendency of fiest action jnvelving “same party” and
same cause of action shonld have beeq sustainsd, Redstone Land Develop-
ment Co. v, Boatwright, 44 Als App 363, 209 So 2d 221

Ariz. Guzman v. Montgomery Ward & Co,, 9 Ariz App 186, 450 P2d
427
Ark, BSlghi elaboration of plaintiff's exact carpordle nayie was imrpate-
ris! where no Beperats party was actually involved. Mesk v. United States
Rubber Tire Co., 244 Ark 359, 425 5W2d 323,

. Cg. Indian Refining Co., Inc. v, Royal Oif Co,, Inc., 102 Gal App 710,
283 P 856.

La, RB. Tyler Co.v. Merrill Engieering Co., 183 La 191, 159 So 319,

Where 3 statute provides that corporations must sue or be sued in their
authorized name, a shight allerstion ia the name is not important if the
identity of the corporstion js shown and the defendant has ziot bees misled
thereby. Newman, Grace & Holloway Architects, Inc. v. Tillery, 454 So 2d
140 (La App).

It is no defense ¢a actico by bospital suing as “Charily Hospital of Louisi-
ang;” that its true nama is “Charity Hospital of New Orleans,” Charity
Hoapital-of Louisians v. Axford, 14 La App 535, 131 So 770.

_ Minn. Hovelson v. U8, Swim & Fitaess, Inc, 450 NW2d 137 (Mlion
‘App 1990) (misnomer baVing no effect on jurisdiction),

Mo, Geperal rule is that mere misnomer of 8 corporate defendant in
words aod ayllables is immsterial, provided there it no substantial mistake
20 25 to indicate a Hifferent entity, it ix duly served with process and it
coald pot Lave been or was not misled. Martin v. Sigual Dodge, Inc., 444
SWzd 29 (Mo App).

. 8.0. Ty-County Ize & Fuel Co. v. Palmetto Ice Co., 303 SC 237, 309
SE2d 779 (1990); Griffin v. Capital Cash, 310 SC 288, 423 SE24d 143 (SC

1992). ' :

Ap‘I'?e:'. Allerstion of name of corporstion sued, ln an attachment bond
and effidavit after the same had besn filed, from “The Kemp-Leader, Inc,,”
to “The Leader, Inc.,* did not vitiate them, the record showing that the two
names applied to the seme corporalicn and were used interchengeably by
the parties. Eider Mfg. Co. v. The Leader, 25 SW2d 274 (Tex Civ Apph

Prefixing lbe word “The” to the name of & corporalion defendant does not
change such name in a manner that can mislead, end the misnomer will
pot be noticed by the courts, Western Bauk & Trust Co. v. Ogdan, 42 Tex
Civ App 465, 53 SW 1102 ]

A pelition against the *Underwriters' Fire Assotiation of Dallas” is nol-
viliated by the designation of the defendant as ihe “Underwriters’ Fire
Asscciation at Dallas.” Underwriters’ Fire Ase’n of Dallas, Tex v. Heary,

79 SW 1072 (Tex Civ App).
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W.Va. Varney & Evans v. Hulching aumber ufacturing
64 W Vs 417, 63 SE 203. wichinson : & Maa ?a

Change second paragraph of ssction to'read; " " .
A misnomer of the corporatios in’g pleading mus} be raised by

timely objection in accordance with {he practics niles of the particu-
lar jurisdiction.!'$* By enswering Lgnapcff.daféé:.hing wnder
misnomer, the misnomer is waived,’? and the judgment cannot be
- attacked later oa the basiy of the error:V Inr other words, when a
corporation bas failed to raise objectionf to a'fnisooriier in eithér a
motion or responsive pleading, a corparation is bound by a judg-

pleading generally will not be subject to 2 motion to dismiss, 450 gy
demu'rrar.'“-” The various procedures for raising bhjections-to
pleadings in geuera)’® and the raising of chjections to inianamerd by
an answer respopsive pleading in particular!f are discussed in
other sections of this chapter.. - ..., a5 | i -

. e e N St g0 1 by T

11503y, ~ Robinson v. Reward- Ceramie Color IM€g:; Ine.,- a-Am
980, P0SEadToh - b " o e 120 g
Ey. tucky objection that defendant is Rot sued in il dorrect ¥
porats name should be présentad by angwer or affidavitin the nature'of a
ples in abalement; setting forth the mimomer and discloalgy defendant’s
B o o LT

on v, Patro @ . Co. of igan;' i
I 198 NW 810, citing this treatizs, -+ . o -‘:m'-zm 3.0 50*8

Lol e ey

Mo, Martin v. Signal Dodga, Inc., 444 SW2d 20 (Mo App).. - *
: g.g. Gordnn'vb;;muéhpff;ja go., 17g NC 435, 100 SE‘?E'?BE PR
v Tr-Launty Iea 2. v. Palmetto Ive Co.,, . ;
SE2d 779 (1990) > e Co, 305.5C 237, 589
Tex. Inabsence of anything te contvary, court must assumes that defin-
xwmh&?mmgg corperate’name as staled io plaintiffs
. Trus o ependent School Dist, v, N
SW2d 434 (Tex Civ App). Pist v ek o 16
-;"“U.Si!ozr;denckh' du\;il:bmrs Mortg, Corp., 1 'F2d 437:
owa. i i 8 on ground ‘that plaintiff sued wrang
: should not have been sustained wwhere petition pleaded that datmdanf :f,'
doing business a5 aj individual bt contract exhibit sttached lo the peti-
tion indicaled that defendant was » corporation, although the ‘Bleading
may have been vulnerable to a motion' to strike ox for more specific state-
ment. Nesper Sign & Neon Co. v. Nugent, 168 NW24 §05 (Iowa). -
Ky. Carnation Co, v. Devore, 262 SW2d 860 (Ky). *
1450545 § 4560. v

o 12 . - .
Delete cross reference "See § 2448.7 -

[y
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U.S. Baltimore & P.R Co, v. Fifth Baptist Church, 137 US 568, 34 LEd
784, 11 8 Ot 185; Bute Refrigerating Co. v. Gillet2, 31 F 809,

: zCPoln. Unfon Pacife, Denvér & Gulf Ry, Co. v. Perkins, 7 Colo App 184,
42 P 1047, ;

Del. Prefixing the article "The” o the name of the corparation defen-
dant is a miznomer to which a plea in abatement will Le. Laphzm v,
Fhiladelphia, B.&W.R, Co., 4 Penne 421, 66 A 366 (Del). .

Flo. RHPC, Ine, v. Gardner, 533 8o 2d 312 (Fls App 1988} (misnomer
a3 not preventing sppearance to defend fn action),

Ga. Temporature Control, Inc, ¥. Diversified Engiaeering, Inc., 120 Ga
App 622, 171 SE2d 378; Rohinson v. Reward Ceramic Color Mig:, Ine., 120
Ga App 380, 170 8E2d 724,

1.81511. Charles Friecd & Co. v. Goldsmith & Seidel Co,, 307 Il 45, 138 NE
A eorporation, sued and summoned by, and appearing and answering to
the merils under other than jts correct name, cannot make the fact that it
did not appear In the record under ils drue name, undil after licnitstions
had run, the basis of 2 plea of limitations as a defense lo Lhe action. Peon-
sylvania Co. v. Slaan, 125 1 73, 17 NB 37,

Ilowa. Wilson v. Bakar, §2 Jowa 423, 3 NW 481,

Kan, School Dist, v. Griver, 8 Kan 224, .

Ey. In order that a coxporation make a plea in sbalement good, ik must
give its trus name so that plaintiff may correct, the erzor by amendment.
Wilhite v. Convent of Good Skepbard, 117 Ky 251, 78 SW 138, -

Md. Coulter v. Weztern Theological Serninary, 29 Md 69, e

Mans, Medway Cotion Marufactory v. Adams, 10 Masg 360; Gilbert v.
Nantuckest Bank, § Mass 97, . .

MNlc%- . ﬁiq_:o_m v. Patrons’ Mut. Fire Ins, Co. of Michigan, 228 Mich 508,
133 L2 ; .

Misg, . Gillespie v, Plantsrs Oil-Mill Mfg. Co., 76 Miss 406, 24 So 500,

Mo, ' Objection by misnamed corporate defendant should be raised
before issue is joined and before trial, verdirt or judgment, and fuilure Lo
promply raise objection as €0 such misnomer results in waiver of the objec-
tion_Martin v. Signal Dodge, Inc., 444 SW2d 29 (Mo App).

. Neh. Grand Lodgs O.U.W. v. Bartes, 64 Neb 800, SONW 901. |

N.H.~ Wheeler v. Contoecoak Mills Corp., 77 NE 551, 94 A 265;
Brunham v, Strafford County Sav, Bagk, 5 NH 446,

N.M. El Capitan Land & Cattle Co, of New Mexzico v. Lees, 13 NM 407,
25 P 924, . )

N.Y. Whittlesey v. Frantz, 74 NY 456, '

N.C.. Gordon v. Pinlsch Gas Go,, 178 NC 435, 100 SE 878,

Ohio. Stats v, Bell Tel, Co., 356 Ohio 5t 296; Gilligan v, Prudential Life
Tus. Co., 70 Ohic L Absl 225, 127 NE2d 883,

Pa. Northumberland County Bank v. Eyer, 60 Pa 436,

Tex, Daca, Ine v. Commonwealth Land Title las., Co., 822 SWid 360
(Tek App 1892) (company oot bacoming a party to suit paming its president
as defendant by Eling general denial).

Motion for summary judgment was properly granted where wrong corpo-
ration was sued. Barnes v, Continental Trailweys, Inc., 472 SW2d 606 (Tex

Civ App).
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Where corporation, sued on cantract, appears and defends without filing
plea in ebatement because word “Company,” was omitted from its signa-
turs to contract, it walves defecd. Houston Press Cd. v. Bawden Brus, 51
SW2d 438 (Tex Civ App). > .

Va. Leckie v, Seal, 161.Va 215, 170 SE 844. .

W. Ya. Kinpman Mills v. Furger, 89 W Va 611, 108 SE $00; Board of
Education of Walton Dist., Roane County v. Board of Trustees, Walton
Lodge Ne. 132, LO.O.F., 78 W Va 445, 88 SE 1098; Duty v. Chesapeake &
Q. Ry. Co,, 70 W Va 14, 73 SE 331; First Nat. Bank of Ceredo v, Huntinglen
Distilling Co,, 41 W Va 530, 28 8E 702,

n,13. - - - :

Ga. Robinson v. Reward Ceramic Color Mig,, lac., 120 Ga App 380, 170
SE2d 724 (defect cured by verdict and judgment).

Enn, Failure of a carporation to plead a misnomer by Plea in sbate-
meunt or otheiwise, or to disclose its true name, is a waiver of suéh
misnommer, dnd a judgment reddered in the name ander which the corpora-
tion is pued will be as valid s if rendered againgt it in its true name,
?mancan 8Burety Co. of New York v, Maryland Cis, Ce., 97 Kan 278, 155 P

o TRV, : :

Ey. Misnomer of defendant corporation may not be pleaded after causs
has been teferred, after defendant makes default, or after judgment. Car-
. nation Co, v. Davore, 252 W24 860 (Ky). )

La. Newman, Grach & Holloway Architects, Inc. v. Tillery, 454 So 2d
140 (La App).*  ~

Md.  Sigderf v. Jacran Sales Co., Inc., 27 Md App 53, 341 A2d 856.

Mich, Simon v. Patrons’ Mut. Fire Ins. Co. of Michigan, 228 Mich 508,
199 NW 810, . _

M. Mariin v. Signal Dodge, Inc,, 444 SW2d'29 (Mo App).

Neb. Grand Lodge, A.0.U.W. v, Bartes, 64 Neb 800, 90 NW 501,

N.H. Wheeler v. Contooosok Mills Corp., 77 NH 551,94 A 265.° '

N.Y. Under o statute providig that a mistake in the naming of a
ration in a suit or proceeding by or against it shall be pleaded in
abatement, and, if not so pleaded, shall be deemed to havé been waived, a
corporale defendant waives a mistake in its pame a3 well when it defanlts
as when if appears, and answersbut does not plead as providad. Whittlesey
v. Frantz, T4 NY 456. - t o

8.C. Tri-Counly lee & Fuel Co. v, Palmetto Ice Co., 303 SC 237, 399
SE2d 779 (1980). ' ’ .

Tex. Northwest Sign Co. v. Jack H. Browa & Co., Inc,, 680 SW2d 809
(Tex), : " ;

o 14. LA Lt

La. Although the name of the-corporation Fling a suit may differ -
slightly from ita name in.a xigned judgment in ils favor, that is no ground
tosay a fudgment has been rendered in favor of a corporation not a party bo
the suit. Newman, Grace & Holloway Architects, Inc. v. Tiflery, 454 So 2d
140 (La App). - . . .

Tex. Northwest Sign Co. v. Jack H. Brown & Co., Inc., 680 SW2d
809 (Tex); Adams v. Consalidatéd Underwriters, 124 SW2d 840 (Tex),

»
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Bold text in this perogreph is new. o
'I.‘here is a digtinction between mere misnomers and r:ases of mis-
taken identity: In @ misnomer the plaintiff 'bas, du:gnatg:l‘ ttt:
correct party, but incorrectly stated the_ defendant’s nam';
other hand, a case of mistaken identity involves naming the ?nt:;z
party." The rules applicable to misnomers ti'xpt treat the wﬁs
as jmmaterial do not apply to mistaken identity, such as waere an
individual is garved with process when the intsnded defendant wa‘g
a corporation,'® Any substantial deviation from the name js enor.
The-ultimate test of whether an error in neming partlesisa
misnomer or a material change in parties isz:nost. equitably
the understanding and intent of the parties.

Neb. Pittman v. Foote Equipment Co., 1 Meb App 105, 487 NW24
584 (1992). .

: l\nl'e{.’- Pittman v. Foote Equipment Co., 1 Neb App 105, 487 NW2d 584

(1982).

Tex. Daca, [o¢. v. Commonwealth Land Title Ioa., Co., 822 SW2d 360

lA (Tex App 1993) (misnomer-of-rule not acting to spbstitute correct defen-

dant for incorrect cne).

Tor Dacs, Inc. v. Commanswealth Land Title Ins, Co., 822 SW2d 360

i jon-to defond
1992) (company suing mnsurer for breach of obligation

g? ag’;l:ty in st&_t,na.ming president of company aE defendant),

§ 441;4-:60 '—.Assnmed, fictitious and trade names.

_~'cha§;gége¢ﬁoutonmd: . R

i i i ay.be brought

A suit by or against a corporation geaerally may !

unde:' tbeyﬁame in which it transacts business, including an

-assumed ov fictitious name.! If a corporation m'sue:d under the

name it ‘does businesa, process is sufficient to bring it within the

jurisdictiozi of the court.? The right to sue under an assumed or

fictitious fame may be conditioned on compliance with .stal:utmy

requirements on filing the name with the state) A-judgment

obtained againat & corporationin its assumed or trade name may be
enforced ‘dgainst it in its legal name.*

YU.S. Davisv. Tex-0-Kan Flour Mills Co., 186 F2d 50 (applying Texas
law). . : .

-1
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-§ 4494.50

Ga. American Exp. Travel Related Services Co., Inec..v, Berlve,
202 Ga App 358, 414 SE2d 499 (1981); Moon Motor-Car Co. v. Savannah
Motor-Car Co., 41 Ga App 231, 162 SE 611 : a0

A corporation conducting business in a trade aame may sue or be sued in
that trade name, and this rule applies to non-profit corporstions. John 1.
Hutcheson Memorial Tri-Countly Hospital v. Oliver, 120 Gas App 547, 171
SE2d 649, :

It is proper to bring suit on account against a corporate defendant and
allege that the name shown on the sttached siatement of account is a trade
or buginess name used by defendant named in the petition, and fact thet
attached statement omitted abbravialion "Inc.” did not render petition sub-

ject to demurrer a3 designeting a different defendant, South Cobb Builders

Supply, Inc. v. Soulhern Concrete Products Co., 116 Ga App 778, 159 8E2d
121, ) - ] T
A corporstion ibay sue fn ils corporate name on a contract made by it in

ite trade ar colloquial name, McClain v. Georgian Co., 17 Ga App 648, 87 -

SE 1090. . - .

Ida. Where corporation sues under assumed name and defendant
raises lack of capacity to sue, defendant will prevail unless corporate plain-
if is given opportunity to amend complaint. W.L. Scott, Inc. v. Madras
Acrotech, Inc., 653 Jdaho 791, 653 P24 791, )

Jowa, When a' corporate defemdant does business under a trade or
assumed name and notice of the action is addressed to that very name,
defendant will not be herrd to say on specizl appearance that such name is
nat ity name. Thune v, Hoka Cheese Co., 260 [owa 347, 149 NW2d 176;
Hickman v. Hygrade Packing Co., 185 NW2d 801 (Iowa).

Ky. Upcn proof that named corporale monastery of sisters was doing
business as a named hospital, as designated in caption of complaint aod
sumens, sexvice of process wpon administralor of the haspital in action
brought in county where she served as such administrator would meet
requirements of civil rule that service shall be made upaon & corporation by
serving an officer or managing agent thereof, or the chiel ageat in the
county wherein the aclion Iz brought. Griffith v, St.. Walburg Monastery,
427 5W2d 802 {Ky). * .

Un. Ready Portion Meat Co. v, Michael’s A Calering Experionce, 542 So
2d 207 (La App 1989),

A stalute providing that 2 person who does businesa under a irade name
shall sue in hisor her own name to enforee a right created by, vr arising out
of, the doing of such business iz equally applicable to 3 corporalion that
does business under a trade name. Mas Nursing Inc. v. Burke, 523 So 24
909 (La App 1988).

In absencs of statutory prohibition, corporalion which has validly con-
teacted in an asswmed name may sue in that name to enforce the contract.
Hy-Grade Investment Corp. v. Robillard, 198 So 2d 658 (La App).

Mich, In Ferry v. Cincinnati Underwriters, 111 Mich 261, 89 NW 483,
it was held that two insurance companies which, acting togethaer, issued
certaio policy of insurance under a single assumed name, following which
their separate corporate names were set out, might be garnished under
such assumed same by a creditor of the insured.
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. NY. Mail & Exfress-Co, v. Parker Axles, Inc., 204 App’ Div 3?'_1.'198
NYS20. .- = . e . . o it
. tion may, A , 50 adopt a name, in the transacklon of 2
bmAm to beaia?:y ﬁl;{‘sl:l?in ila true nams upon transactions in ite
gssumed pame; but it must thed be susd by its trus pame. lInGan' v

45 NY 163. . - . .
p?tp :lz?ust be alleged and demonstratad that the corporatian sued or -!I:;.‘I_I.l
was really iotended by (he jiarties to be the-corporate entity deseribéd in
the contract or instrument by another than its Jegal nams, Mail & Etpml
Co. v. Parker Axleg, Inc., 204 App Div 327, IQBNYSQO." - ‘ -

N.C. 'Tysonv. L'éggs Products, Inc., 84 NC App 1, 351'8E2d 83 .“5-

.. Okla, Okahoma Operating Co. v. Shipley, l‘Zl'Okla=48_4,-43P2§udi 5,
- B,C. Where a corporation has acqui gnmabyqlage.nnad) ich-
tion ageinst §t bj the nams so-aequired iy valid and binding. Trixthuntg!oq

& Fuel Co. v, Palmetto Ic2 Coy 303 80 237, 399 §8ad 779{(:1?90). L
. 1f a corporation is-sded under the hame.it transacts business, service 18

sufficient to bring It before a court, Griffin v. Capila]'Cash:, 8108C 238,423 -

4"

143 1992). . . . e s -
-‘.Bn':rzedx. D(asv?a?'l‘u-@-!hn Flour Milla Co., 156 F2d 5. iha
- When a division's nama is slsc an assumed name of uibnm'porahmil
sorporation mey sue and be sued in the agsumed wame. Matsushita Elec.

" Corp. 'of America v. McAllen Copy Data, Ing; 815 Swzd850 M.Mp
199%). : o ) L.
or be sued either in pruparnmuozhadegmﬁaa
as;.a g;nbmu g'o. v. Templeton, 109 _Smd.'i'?f {Tex C\V_App).
Wash. Where plaintiff corporation identified itaslf in-its complaint by
pleading both fts true corperate name and its assumed -name u.udnr_whlch
it, transacted busineas, itcame within exemption under Washington
gssumed-name statute and was not ubh'galn;d ta file a.q.mn}ed-nan}a cortifi-
cate as a condition precedent to maintaining the action. Griffiths &
Sprague Stevedoring Co, v. Bayly, Martin & Fay, Inc,, 71 Wash 678, 430
P2d 600, Co

Statutory authority to conduct business under assumed or fictitious busi-
pess names, see § 2442, )

IN.C. A gorporetion iz adequately served with sufficient legal process
under its assumed name and ths trial court has prop;rjunsdmtiun if thers
is a lack of confusjon concerming the identity of the intended defendant or
the defendant is not misled or prejudiced. Tyson v. L'eggs Products, Inc, 84

1, 351 SE2d 834, ) A
N%ﬁ.’p Griffin v. Capital Cash, 310 SC 388, 423 SE2 143 (SC App 1992).

A coust will allow amendment to a default judgment to supstitute a cor-
poration's name for its trade name merely to cormrect B clerical mistake
where servics and uotice was otherwise proper and ths judgment debtor
had not registered the trade name, kad nol coroe forth to correct I:hel_n_isno-
mer unti) after judgmeat, and had not otherwise bech prejudiced by it, Tri-
County Iee & Fuel Co. v. Palmetto lce Co., 303 BC 237, 3'99 SE2d 719
P brought by rporation, doing business

3Colo. Where an action broug B o , doin
undS:a.:. assumed nume, is dismissed for the sole reasap that it has failed
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to comply with the statutory provisions requiring the filing of a certificate
to suthorize the doing of busineas uader an assumed nams, and where the
corporation after such dismissal complied with the statute, it can maintain
a new suit upon the same iransaction against s plea of res Judicata, Admi-
ral Corp. v, Tiio Telsvision Sales, 138 Calo 157, 330 P2d 11065,

Mont. Shareholders fn a corporation that has not complied with the
Sclitious name stelute may be bamred fom maintaining an action uader
such name. Stott v, Fax, 246 Mont 301, 805 P2d 1305 (1980). -

A corporation which was acting under an assumed name without regis-
tration did not have access Lo the state couxts. Merketing Specialists, Ine.
v- Service Marketing of Mantana, Inc., 693 P2d 540 {Mont).

Pa. The failure Lo register the fctitious name does aol mmpair or effect
the validity of any conlract to which the corparation is a parfy, bul does
preclude instituling an action or gaining recovery by the noncamplying
corporation until the srequirements for registration ace met. W.E. Meyers
Ca., Inc. v. Stoddard, 388 Fa Super 481, 526 A2d 446,

Tex. Ifaparty fails to file a0 assumed name certificate he cannot wWain-
tain a suit in a Texas court under that parme, Lighthouse Church of
Cloverleafv. Yexas Bank 689 SW2d 595 (Tex App 1994).

Statutery regulations governing assumed or fictitious business names,
ses § 2442, :

“GA. American Exp. Travel Related Services Co., Inc, v, Berlve, 202 Ga
App 358, 414 SE24 493 (1991). y '

Ou & cause of action for personal injuries arising against a corpora-
tion while operating under a fictitions name, 4 judgment was oblained
against it in such name and eaforced against it in its true oorporate name.
Centra! Cansumers Co. v. Ralston, 202 Ky 84, 259 SW 67,

S3.C. A default judgment entered agaiost a defendant in the Dame
under which a business is being operated may be armended by changing the
nsme of the defendant to the same of the corporation that operates the
business, Tri-County Jce & Fuel Co. v. Palmeta Ice Co., 308 BC 231, 309
SE2d 779 (1990).

Tex. Employees Loan Co, v. Templeton, 109 SW2d 774 (Tex Civ App).

$4495 Capacity to sue or defend, i

n. 4,

Mo. Gilmore v. Bi-State Development Agency, 936 SW2d 193 (Mo
App 19868). o

See, e.g,, Ohio R Civ P 9(A) Tenn R Civ P 9.01; Wis Stat § 802.03.

§4513 Cause of action—In general,

n. 2,
U.S. Wnde_v. Hopper, 893 F2d 1246 (CA7 1993) (52-page rambling com-

plaint embodying every element of poor pleading insufficient to state ¢ause
of acticn under RICO statyta), .
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i ity in the gtatement
m:: rﬁéﬁv 889 SWad 823 (dlo 1894).

AGTIONS BY AND AGAINST CORPORATIONS
Mor itian is not inzufHci of the lack of. definite-
Mo. A petition is not ipsufficient mmt%:nec:smﬁﬂ oy .

Lo alleng. i \ceorded every Teasonable inter-
Ch od pleadings should be acc b es-
r:‘;ﬁon in favor of maintaioing their Iegal mﬂidei;:g. lhu; % 3
fiﬁgmt an opportunity to pre:;glé)evideme. Korson v. Indepen .
N “W‘amihm a petition s:';]a forth sifiseat ﬁ:u o
i r true ‘the allegations;,
xaﬁreasona dﬂ?hl:n hﬁgﬁﬁdugﬁh from the facte atalad.-su!e

ex rel. Malone v. Mummert, 889 SWW2d 822 (Mo 1984):

Beld text in this poragraph is new, - * -+ N
i i i tions by or agains -
Pleading r ents for particular ac i
rations, ssch as those relating to subsmpﬁm:s to aﬁusdirec‘bon:
officers and agents,® mortgaga foreclosures,  manadan proceed e
ings 1t proceedings in gquo” warranto,!! anti-trust ‘sul "
B mg:;i (:ml:x or forfaitare 'p'roceeaingé. 1 recsivership suits,! .pletE:-
dﬁg t:te corporate vell,14% are considered elsewhere in thia
trestise.'® - ; -
805es §41.38.
34519 Contracts and instruments.

Ay I, Lid., 593 So 24,981 (La App 1992)

v. Independenca Mall 1, Ll d )
(pi't?&oﬂﬁﬁmu of lease agresment failing Lo establish eontract_ual priv.

iry with defendant).
§4525 Prayer for relief.
Bold text in this paragraph is new. .t \
i i i ide a
, the only requu-emgnt is ﬂ;at_ \_:h‘e comp: provide
ahﬁn:;ﬂaii statémeént of the claim showing that the pledder i
entitled to relief.! In-other words, unless the plefldmg z-uleerﬁiml
the perticular juriediction provide otherwise, every G
judgment must grant the.relief to which the pprty;u;l.whqa:
favor it is rendered is entitled, even if the Lgaﬁg,fns Poz
demanded such relief in his or her pleadings. iy ef agains
a corporation may be prayed farinathe allemative. same Tules
are followed in the federal courts. )
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