AND FOR A CERTIFICATE OF
CONVENIENCE AND NECESSITY
AUTHORIZING IT TO CONSTRUCT,
INSTALL, OWN, OPERATE, CONTROL,
MANAGE AND MAINTAIN A SEWER
SYSTEM FOR THE PUBLIC LOCATED
IN AN UNINCORPORATED AREA IN
BOONE COUNTY, MISSOURI,

Case No. : SA-80-208
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APPLICANT'S BRIEF

This case involves the application of Water's Edge Sewer Company fo
certificate of convenlence and necessity for a sewer system in
unincorporated area in Boone County, Missouri. Hearing was had befoi{eﬁ:‘
Hearing Examiner on May 30, 1980, Several days before the heu'ing',ft\wo”
parties became intervenors. One was Boone Water and Waste Company; Ine
another sewer company, and one which already has a PSC certiﬁcic
covering a small portion of the service area covered by the appllcatioh in
this case. The other intervenor was the City of Columbia. No other partie
appeared or opposed the application. The intervention of the City of
Columbia turned out not to be real opposition to the specific application; bu
rather centered on the city's concerns in respect to its long range aeWQf
plans. The opposition of Boone County Sewer and Water Company (Kenn&th‘f
Flood) centered on the question of whether that intervenor, which alreldy
had a certificate covering a small portion of the area, was in fact rendering
adequate service or capable of rendering adequate service to its present.

customers. The application was favored by the PSC staff.

Statement of Facts

The applicant Water's Edge Sewer Company is a Missouri corporation in
good standing, the Articles of which were officlally noted by the Examine!“ k
(T 9, 10), and appeared at the hearing by Dan Hagan (T 9) who is the sole
director and president and the owner of 79% of the shares of the corporatioh

(T 11).




acres owned by E., D, W,

Welch; and Lakewood Estate

County Water and Waste Company ﬁﬁich is one of th 3
14). §

Mr. Hagan, of course, was able to consent to the apélicﬁ
of Water's Edge Subdivision and on behalf of his own personal ow
14, 15), and produced evidence that the third ownership,
Incorporated, had also consented to the request (T 24; Applimt
1). The only objection to the application, therefore, in‘néfa‘r’ as
within the service area is concerned, is on behalf of Mr. Flood and
County Water and Waste Company (T 25). :

Mr. Hagan testified in respect to his subdivision, Water's
Subdivision, that the engineering and feasibility study work hié
completed, a 25 acre lake buillt, and 161 half-acre lots laid out
approximately two miles of street (T 10). The sewers were approximat
one-third in (T 15), the lake was completed, about half the roads were
in, about a half-mile of curbs and gutters had been installed,
one-fourth to one-third of the lots were served with electricity, telep
and water by underground facilities (T 16). Sixteen lots had been sold |
and eight houses were under construction, five of which had been sold |
i6, 17), No sewers of any type were available for the eight houses 11"
construction although there was an urgent need for the same (T 17). Th
rest of his 161 lots are ready to be developed and sold (T 25),

Mr. Hagan testified that he submitted his application for a service area
covering all four ownerships at the urging of and under pressure from the
Missouri Department of Natural Resources, the Public Service Commission an
the Boone County Sewer District Board of Trustees, and after being tolc

that the City of Columbia could not provide sewer services. He testifi



that he attended a meeti
Department of Natural

Trustees and lot owners |
the meeting through Ray Beck
indicated that there were no tru

plans to extend trunk sewers there.

facilities were overloaded and the dtyf was building a
one which would not be completed for several y@lﬁ:‘lg'
city might jeopardize its funding if it attempted to bring
areas (T 19). At a later meeting in January of 1980 ‘ktlié‘f
remained the same (T 20), and Mr. Hagan was never naﬁ::ld ai m‘
in the city's position until receiving the intervention petition (T

Mr. Hagan had intended to establish a sewer service solely for hi:
subdivision, but as a result or urgings from the Missouri Dep&rtmn
Natural Resources, the Public Service Commission and.the Boone )
Sewer District Board of Trustees, submitted an application covering"ill
ownerships (T 22, 23).

The applicant corporation has now acquired a .195 acre tract ﬁor the
proposed plant which is adequate and suitable (T 25, 26). James Busch,
engineering consultant, has made a feasibility study which was of fici
noted by the Examiner (T 26). The Boone County Court does not issue
franchises, but applicant obtained a letter from the Court to that kgfﬁ‘ét
which was also officially noted by the Examiner (T 27), The applicant hl!
now received a construction permit from the Department of Natural Resourceia:
on May 12, 1980 (T 28). No other person or party is rendering service in
the service area except the Boone County Water and Waste Company, nor are
there any plans for the same (T 28, 29). It is impossible to proceed with the
development of subdivisions in the area without immediate provisions for
sewer services (T 29).

Mr. Hagan testified that he would have a professional firm operate the
facility and have the operator trained to obtain a permit (T 29); that the

applicant would have a twenty-four hour phone number and a designated



applicant in open hearing 8 ted that it was willin

interim rates testified to by Mr. Merciel of the PSC (T 58).

Mr. Hagan testified that if the PSC did not want to in ude
Estates (the Flood property) within the proposed sarvi#e area }
be wiling to serve the remainder of the area and wm;ld be wﬁﬂag <
the cost of building the plant until such time as there wgﬁ ’
customers to pass on the cost (T 31 - 34), He believed that the plmt
be able to take care of the various subdivisions until the city e
extended its sewers (T 41), but indicated that if business were su
enough to require another plant, he would be happy to build one (T 37 ;
42 and 43). Applicant's plan contemplated a contribution of $25,000
Lakeland Acres (Welch) and $40,000 from Lakewood Estates (Flood) (T k

James Brush, a consulting engineer, also testified for the applica
46). He had prepared the feasibility study in evidence (T 2‘6,‘ 48) 
testified that he thought the consolidation of the systems and the waii
of duplication would be beneficial and that based on his study arnld“
desires of the Boone County Sewer District Board of Trusteaq!. he
recommended consolidation of all three discharges into one facility (T 52!

He was aware of the problems presently existing at Lakewood Estatﬁq
having personally observed effluent downstream (T 50, 51).

He estimated the cost of a 400 unit plant to be $85,0003 the sewers for
Water's Edge Subdivision to cost $46,100; the sewers to serve Lakel ‘k
Acres $15,002; and to serve Lakewood Estates $21,006 (T 54). In addion
to his feasibility study he had provided additional backup data (T 4
Applicant's Exhibit 2),

Michael Logstan, a water engineer for the Missouri Department’ of
Natural Resources, also testified in support of the application (T 58 - 760)‘-’

He confirmed that both the Boone County Sewer District and the Departmen



ownerships and that Mr,
development (T 60, 61}.
properties for three years (T 61) ’k t ’tiﬂedt
Waste Company (Mr. Flood) ,héﬁ never consiste

overloaded (T 62). He testified that Mr. Fload
construction permit for a new facllity “,o‘n ’two occasions ’t:‘thg
expired when no construction was started (T 62). He tegﬁﬁe’d t
plant discharged effluent, that notices had been sent to Fhod.: but
problems had continued over the three year period. It was hia opi
the plant could not be operated satisfactorily in its ‘j“presé'n"i:‘k si
condition (T 63, 64). He testified that the Flood plant had a 17,000 g
capacity and an estimated flow of 40,000 gallons per day (T 71). ; .

The other subdivision not owned by applicant Lakeland Acre’s,:k(
Welch) has a single cell waste lagoon, but no valid discharge pcrﬁit
been issued at present (T 64), nor does it have any PSC cerﬂﬁe,a:tﬁ:m‘k'
65). i

Mr. Logstan testified that he felt certain that the Department of Natu
Resources wouid oppose any new construction application by Flood #t th
present time because of his demonstrated inability to provide proper servi
(T 65, 68, 70).

The Public Service Commission staff testified in support of the appli
cation. Bill L. Sankpill, a registered engineer and the manager of the Wuter
and Sewer Department in the PSC (T 72, 73), testified that he had e:ﬁamined
the application and believed it would serve the public need and necessity to
grant the certificate. He testified that the planned facllity was adequate rt‘o“
serve the area for several years and also testified that the last. avallal
manhole in Lakewood Estates (Flood) could be served by gravity flow (T
74). He testified that the Boone County Water and Waste
Company facility was grossly overloaded and not acceptable (T 73).

Jim Merciel, an engineer with the PSC, testified that he had examined

the proposed rate structure in the feasibility report and that it appeared



eighteen months (1‘
by (T 158). He

proposed rate could be
Estates were excluded the .

The intervenor City of Columbia appmﬂ
Works, Ray Beck (T B87). He testified that tha

proper sizing and other health and safety factors (T 3  an

a city policy resolution allowing the city staff to nego : ‘
7201 area® for the operation of a sewer facllity if iymmd by
council (T 90). |

Mr. Beck admitted that the applicant did ask if the city c
trunk sewers into the area and that he did tell the applicant thai
policy was not to go outside the city, although the city had fﬁa&
sewers to the city limit line (T 91). He also admitted that he told
applicant that the city's treatment plant was heavily loaded and
particular concerns about receiving the extra load from the ﬂo&é
(T 91, 92). On close examination, Mr. Beck admitted that there w

lagoons within the city and some areas still not served with sewers, t

city had a present lack of treatment capacity (T 93) and that he ¢

would take it to the city council for decision (T 108).

Pressured as to the time in which the city could supply services

105). He admitted that the city could not make adequate sewer service

available to this service area at the present time (T 106, 107).



The intervenor Boone
case through its p itor ,
Flood. Mr. Stump through Mid-Missouri Engineer

operating the treatment plant for the intervenor Boone
Waste Company (Flood) (T 112). He testified that one cm’m
Estates cannot be served by gravity flow and would require a m
113) but he did not know how ‘many lots could not be mv&dhy :
123). He admitted, however, that the last existing manhole in
Estates can be served by gravity (T 122).
He testified that he had been operating Flood's system for ayaax
had been aware of the problems there for three years, and testifiad th&t
problems continued even after he took over (T 115). He admitted that
present plant was overloaded and that the problem could only be cured
construction of a new plant (T 116). There had been no appﬁc#ticm for n
construction while he had heen operating the plant ('I‘/ 116). Whﬂe hi
believes Flood opposes the application for fcost factors" (T 117) , he believe
that "combining all the systems is a good, logical kind of approach® (T l”lk;;&).
Kenneth Flood testified that he owns the remalning undeveloped hmi,kik
Lakewood Estates and is also president of Boone County Water and Wa
Company which has a PSC certificate (T 125, 126). He has 109 units buil
and plans for a total of 250 to 300 (T 126, 127). He testified that he knew
the plant was overloaded and believed that resulted from installation of
garbage disposals (T 127), although he later backed off of this testimony t.
some extent (T 140). He stated that he intended to build a new phnt o‘
90,000 gallon capacity, but had been unable to get any "accord® from t,.he?k
PSC (T 128 ~ 130). He admitted that he had on two occasions obfain
construction permits and let them expire (T 136, 137). He permlttedxthm
permits to lapse because he could not finance them (T 154). He testiﬂéd hkek -
could not come up with the $40,000 contribution under the Hagan plan (T
133,
He testified that his proposed rate for the 90,000 gallon plant would be

$13.50 per customer (T 141), but admitted that he wrote a letter to his



Home Ownm’ Assoclation
$14.02 foxl only a 45,000
Mr. Flood's testimon:
overloaded but at other
admitted he was "pushing
another place he indicated that his consultant had' ,
operating in a "gray area" (T 155), and he adn&t d that’ hﬁ
statement in Staff's Exhibit 3 Letter in 1979 ﬂmt:ktha ;"pt,‘s‘ent
over capacity and must be replaced. State and lbcal #g&n&k@ﬁr
this." (T 154). \

I.
THE APPLICANT FULLY PROVED ITS RIGHT TO A CERTIFICATE.

This point is not extensively briefed since applicant's case
merits was never directly challenged at the hearing. Intervenor
County Water and Waste Company questioned only the inclusion of Lake
Estates in the service area; and intervenor City of Columbia raised ronly‘
question of applicant's efforts in respect to long range city aewerpla,kmiin‘

All routine requirements such as corporate articles (T 9, 10), Coun
position on franchises (T 27), feasibility study (T 26, 48), DNR construc
permit (T 28), engineering backup data (T 45), consent of involved pa
(T 14, 15, 24), availability of a suitable site (T 25, 26), plans for trai
operation (T 29), willingness to meet service and bookkeeping requiremen
(T 30, 31), and other such matters were all met and were not conteste
Applicant indicated in open hearing its willingness to accept proposed PSC
interim rates (T 158). H

The urgency of the public need can be seen from the fact that
Hagan has 161 lots in active development with sixteen lots sold, eight h°m~
being built with five of them sold (T 16, 17), and the remainder of thel‘oﬁv‘ .
ready for development, but no sewers (T 17). The adjoining Lakeland Acfe;
(Welch) has only a single cell lagoon with no valid discharge permit or PS

certificate (T 64, 65). The remaining property, Lakewood Estates (Flood),




plans to develop 60 to 110
grossly overloaded (T 62-65, '6‘3, 70,
impossible to proceed with davemm
In short, homes are being kbuilt for the public with"
Great amounts of capital are tied up in lots in the proms nﬁ
which development cannot proceed without sewers. Permm c;umxs ¥y oy
homes in the area are not being provided with adgqmte service
general health and safety of the community is auff»‘ri#g from inldt
present facilities. None of this evidence has been ,direcﬁy contradict
even seriously questioned. In fact it stands undisputed. '
The evidence therefore demonstrates an urgency of need far i!l
of that required by PSC law. The "necessity" which a PSC applicant

show is defined in State ex rel. Beaufort Transfer Company v. Clark

S.W.2d 216 (K. C. Ct. App. 1973) as follows at l.c.219:
"(T)he term 'necessity’' does not mean ‘essential’ or ‘absol ~
indispensible,' rather, it requires that the evidence must w
that the additional service would be an improvement justifying its
cost and that the inconvenience of the public occasioned by the
lack of a carrier is sufficlently great to amount to a necessity."
The points raised by the intervenors are covered in the following pol

of this brief.

II.

THE CERTIFICATE SHOULD BE GRANTEDAS TO THE ENTIRE PROPOSE.

As covered in the Statement of Facts above, s small portion 'knf; th
proposed service area covered by the application before this Commission
already covered by a PSC certificate. This is the certificate held by Boo
County Water and Waste Company (Kenneth Flood) and is the basis for that

company's intervention. Presumably it is the position of intervenor Book



County Water and Waste

monopoly that bars the gr ’
regardless of the extent to iihié‘h' it may d&iﬂ
service to the public. Such, however, is not the law,
to the public is the guiding star; and there was ﬁm gt
throughout the hearing from all witnesses who mti : abeut
present service of intervenor is wholly inadequate. This M‘ﬂm
the following:

1. James Brush, an enginner, testified he had pam:;allynb
effluent downstream from the Flood facility (T 50, 51).

2. Michael Logstan, an engineer with the Department of N tu
Resources, testified that the Flood facility was hydraulically and org
overloaded (T 62) and could not be made to operate satisfactorily a
present size and condition (T 63, 64). He testified that the plant ha
17,000 gallon capacity and an estimated 40,000 gallon flow (T 71),

3. lLogstan also testified that on the basis of past experience wit]
Flood he believed that the Department of Natural Resources would op
any new plant proposed by him (T 65, 68, 70).

4. Bill Sankpill, an engineer with the PSC, testified that
intervenor's plant was grossly overloaded and not acceptable (T 73).

5, Vernon Stump, the operator of intervenor's facility, although
testifying for intervenor, stated that he had been aware of the problems
there for three years, including the year that he had operated the plant (T
115). k

6. Vernon Stump also testified that while Flood opposed the Ha,
application on "cost factors® he believed that "combining all the syatems i
good, logical kind of approach" (T 117, 118). ’

7. The intervenor's president, Kenneth Flood, admitted that he ﬁ!
"pushing capacity" or "a little over" (T 139) and that he was operating ’.fi |
"gray area" (T 155). Of more significance, he admitted a letter he':
written in 1979 in which he stated that his present plant is "now over

capacity and must be replaced" (T 1543 Staff Exhibit 3).

~10-



Of even more knpcrtw&é i&h
years of difficulty, Mr. Flood neve |
he took out construction permits, but kon both occas
136, 137), giving as his reason the excuse that he could 1
facility (T 154). |

If applicant were shown to be seeking to intrude in a wgil r
area out of greed or cut throat competition, the situaﬁoxi might be dif
But the evidence in this case is undisputed that Mr. Hagan set
construct a facility only for his own subdivision but changed it to mciu
four ownerships at the strong urging of the Missouri Department of H&
Resources, the Public Service Commission and the Boone Counkty‘ Sew
District Board of Trustees (T 22, 23, 60, 61). :

It is clear that Missouri law vests the Public Service Commission with
the exclusive discretion to choose between monopoly and regulated

competition among public utilities. State ex rel. Public Water Supply k

District No. 8 v. Public Service Commission, 600 S.W.2d 147, l.c. 153 (XK.

C. Ct. App. 1980). It is true that the courts have indicated that monopoly
is favored where necessary to restrain cut throat competition which may be
harmful to the public, but in a number of cases the Publlc Service

Commission has chosen to favor competition rather than monopoly and these

decisions have been supported by the courts. State ex rel. Unlon

Electric Light and Power Company v. Public Service Commission, 62 S.W.2

742 l.c. 745 (Mo 1933); State ex rel. Public Water Supply District No.

8 v. Public Service Commission, supra; and State ex rel Electric

Company of Missouri v, Atkinson, 204 S.W. 897 l.c. 899 (Mo 1918).

The Courts have repeatedly stated that the ultimate interest is that of
the public as a whole and that concern for the utility involved is only

incidental. For example see: State ex rel. Public Water Supply :

District No. 8 v. Public Service Commission, supra at l.c. 156; State ex rel.

Doniphan Telephone Company v. Public Service Commission, 377 S.W. 2d 469’

1. ¢. 473 (K. C. Ct, App. 1964); and State ex rel Webb Tri-State Gas

Company v. Public Service Commission, 452 S.W.2d 586 (K. C. Ct. App.

11~



1970). In State ;k
179 8.w.24 123 (K. C.

such regulation is the .
and convenience of the public.”

In the Crown Coach Qemganz Case, supra, the Courz
PSC grant of a certificate of conveénience and necessity to a

wished to duplicate existing service provided by the protestant.

A case closely in point upon the facts is State ex
Electric Cooperative v. Public Service Commission, 527 S.W.2d 390

Ct. App. 1975) in which the Court construed Chapter 393, the
involved in the present case. The Court found that the intent
legislature was to provide "adequate" facilities and that the experiem;é
capability of the applicant was a relevant consideration. The Court up
the grant of a certificate by the PSC to a regulated electric utility wl
the territory of an unregulated electric cooperative as lawful and reaso
because based on competent and substantial evidence. The Court re
part on a legislative intention that there be "adequate" service by ci
Section 393.13 Revised Statutes of Missouri, which provides in relevant

"Every gas corporation, every electrical corporation, every watﬁm";

corporation and every sewer corporation shall provide such

service, instrumentalities and facilities as shall be safe ami
adequate and in all respects just and reasonable."

In fact, the law of Missouri does not even require a finding of inade
quate service on the part of the existing facility as is clearly shown to exis

in this case. The case of State ex rel Public Water Supply District

No. 8 v. Public Service Commission cited supra, reviewed the Oszark

Electric Cooperative case and other cases, including cases from other states

and concluded that Missouri does not follow the view of some states whi
require the requesting facility to prove that the existing facility is
inadequate and that the requesting facility would provide better service.

Rather, Missouri's approach is to apply a halancing test with adequacy :e‘f:

~12-



case, the Court states 1. c.

"Our own State's ;
created to protect the
existing utility only in an inei¢

In the later case ,of“S~

noted protestants' argument that granting the certiﬁéy“ajjg;:p
have a severe adverse econcomic impact upon them and stat,ad‘,'

"This fact was of course considered by the Cemmiasien an

not to overbalance the public need and convenience.

determination rested within the discretion and expertise of. th

commission."

It should be noted that the Inman case involved the motor car
statute which contains a requirement that the effect on cotﬁnpﬁﬁtorﬂf
considered, a factor which is not required in considerations affacting se
companies.,

While applicant has indicated its willingness to proceed even if the in
tervenor's service area is deleted from the service area proposed by thi
application, it is apparent that the public interest would be served ‘b;
granting the entire service area proposed. Intervenor's service has bees;
inadequate for at least three years; it admittedly has not been remedied;
there is admittedly no hard plan existing to remedy it; and past experience
with intervenor is 8o unsatiafactory that the Department of Niturﬂ
Resources would oppose such a plan. Past experience has been a0
unsatisfactory that the Public Service Commission, the Department of Natural
Resources and the Boone County Sewer District Board of Trustees str(mgl"y1
urged the applicant to include intervenor's area in his service area. Under
these circumstances there could be no doubt whatever that the Public
Service Commission has the discretionary authority to grant the ccrtificat&i:

covering the entire proposed service area and it is equally obvious that such

a decision is required by the public interest.

111,

THE INTERVENOR CITY OF COLUMBIA OFFERED NO EVIDENCE WHATEVER
JUSTIFYING OR REQUIRING DENIAL OF THE APPLICATION; AND IN FACT

The Intervenor City of Columbia appeared by its Director of Public

Works, Ray Beck, (T 87) but there was no showing on the record that
~13~



the City of Columbia had
Beck's appearance by ordin:
oppose the application out ht but rathar was

problems of his department ;' ink camctinn with hag m
planning. ’

Mr. Hagan testified that Mr. Beck told him at a meeting

immediate plans to extend them there, that city tr
overloaded, and that the city could jeopardize its fgdeial an
extending sewers outside the city limits (T 18 - 21). This was conf
an additional meeting in January, 1980 (T 20) and Mr. Hagan m
notified of any change in the city's position until receipt of the int‘&r‘
petition (T 20, 21),

Mr. Beck never specifically denied the Hagan testimony while on t
stand and in fact admitted that Hagan asked him about extension and i
told that it was city pollcy not to go outside the city limits. He fi
testified that he made an offer to the applicant that the city would operate
and maintain a sewer facility for the service area without specifying any d
for completion (T 98), but admitted on cross examination that what reall
occurred was that he indicated to Mr. Hagan that if Mr. Hagan would make a
proposal, he would take it to the city council for consideration and decisio
(T 108). Pressed by the PSC staff and the applicant as to when cit
services could be available in the area, he indicated that the city's n
treatment facility could be ready in two years (T 105) and that the
necessary sewer line could be bullt in two years "f somebody got on it" (1
105) and then changed his testimony to "three years to be safe." (T 105),7.,
Regardless of any other testimony given or any other concerns that Mr
Beck may have in respect to the operation of his department, the only really
significant testimony that he gave was contained in his final admission thﬁ@
the city could not make adequate sewer service available to the proposed
service area at the present time (T 106, 107),

It seems incredible that the city could consistently maintain that it di

not have the ability to service an area and then intervene to oppose an




It is likewise incredible that the eity would expect tkis
sewer services to hundreds of home owners for a period of years,
hope that some time in the future; city services might be avaihb&., :
regard it is important to note that even the two and three We&ﬂ&
that Mr. Beck gave are estimates of what might be accomplished th@méﬁ :
but the hard fact remains that there are no engineering plans complete
funding allocated, contracts bid or let, ordinances passed, or construction
begun. The optimistic estimates of what might be done might therefor
translate into a reality of five, ten or even fifteen years, a possibility no
unlikely in view of Mr. Beck's admission that there are still lagoons inslde
the city limits and that there are still areas within the city limits not &&rm&‘
by sewers (T 93).

Rather than throwing question upon the application in this cass; tha_"
testimony of Mr. Beck is supportive of the application in demonstrating that
the only large governmental body in the vicinity is incapable of providing
the required service.

Since the applicant made a clear showing of its case on the merits and
was supported by the PSC staff, since none of its evidence was disproved or
challenged, and since the intervenors failed to offer any substantial credible
evidence against the granting of the application, it is urged that the
application be granted for the entire service area. If for any reason this
Commission feels it is necessary to delete Lakewood Estates, the application
should be granted for all of the service area except that portion covered by

the prior certificate.

Respectfully submitted,

I; H, LEWIS, ROGERS & BECKETT

S,

/
Raymdnd C. Lewis, Jr. ¥
90 I~East Broadway
Columbia, Missouri 65201

Attorney for Applicant



