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CASE NOS. TT-2002-472 and 473
SOUTHWESTERN BELL TELEPHONE, L.P.,

D/B/A SOUTHWESTERN BELL TELEPHONE COMPANY

SURREBUTTAL TESTIMONY OF THOMAS F. HUGHES

Q.
WHAT IS YOUR NAME AND BUSINESS ADDRESS?

A.
My name is Thomas F. Hughes.  My business address is 101 W. High Street, Jefferson City, Missouri. 

Q.
ARE YOU THE SAME THOMAS HUGHES WHO FILED DIRECT TESTIMONY IN THIS PROCEEDING? 

A.
Yes.

1) Introduction

Q.
WHAT IS THE PURPOSE OF YOUR SURREBUTTAL TESTIMONY?

A.
My testimony will demonstrate to the Missouri Public Service Commission (“Commission”) that the proposed tariffs at issue in this proceeding are in the public interest and consistent with the Missouri Statutes.  My Surrebuttal Testimony will respond to the Rebuttal Testimony filed by Mr. Chris Thomas on behalf of the Staff of the Missouri Public Service Commission (“Staff”), Ms. Barbara Meisenheimer on behalf of the Office of the Public Counsel (“OPC”), Mr. R. Matthew Kohly on behalf of AT&T Communications of the Southwest Inc. (“AT&T”), and Mr. Don Price on behalf of MCImetro, Brooks Fiber and MCI (collectively referred to as “WCOM”). 

Q.
WHO ELSE IS FILING SURREBUTTAL TESTIMONY ON BEHALF OF SOUTHWESTERN BELL TELEPHONE, L.P., D/B/A SOUTHWESTERN BELL TELEPHONE COMPANY (“SWBT”)?

A.
Mr. Regan, who filed Direct Testimony in this proceeding, is filing Surrebuttal Testimony in which he responds to the unsupported claims that SWBT’s proposed tariffs will not benefit customers and that SWBT’s retail organization inappropriately utilizes wholesale data for marketing purposes.  In addition, Dr. Debra Aron is filing Surrebuttal Testimony in which she responds to some of the inaccurate economic arguments espoused by Mr. Thomas, Ms. Meisenheimer, Mr. Kohly, and Mr. Price in each of their respective Rebuttal Testimonies. 

Q.
HAVE THE PARTIES FILING REBUTTAL TESTIMONY ATTEMPTED TO DIVERT THE COMMISSION’S FOCUS FROM THE ISSUE OF WHETHER THE COMMISSION SHOULD APPROVE SWBT’S PROPOSED TARIFFS?

A.
Yes.  The other parties have raised many unrelated issues in an attempt to muddy the waters in this proceeding.  Although SWBT believes these matters are not properly raised in this proceeding, SWBT’s Surrebuttal Testimony will attempt to respond to some of these unfounded claims.  The CLECs are attempting to avoid open and fair competition in the local marketplace by raising issues that have no bearing on the proceeding at hand.  Their goal is to obtain Commission-imposed protection from competition.

Q.
WHAT ARE THE MAIN POINTS THE COMMISSION SHOULD REMEMBER ABOUT YOUR TESTIMONY?

A.
These are the main points the Commission should remember:

· SWBT’s proposed tariffs are in the public interest as they promote competition;

· SWBT’s proposed tariffs comply with the Missouri statutes;

· Customers benefit from the offerings proposed by SWBT; and

· The issue in this proceeding is whether the Commission should approve SWBT’s proposed tariffs, not all the unrelated issues raised by the intervenors.

2) SWBT’s Proposed Tariffs Are In The Public Interest

Q.
ARE WINBACK OFFERINGS IN THE PUBLIC INTEREST?

A.
Yes.  Winback offers provide customers with incentives to return to their former provider.  With these types of offerings, the risk is borne by the provider, not the customer.  Customers receive the benefit of the provider’s offering. 

Q.
MR. THOMAS AT PAGE 11 OF HIS REBUTTAL TESTIMONY STATES THAT SWBT’S PROPOSED TARIFFS ARE NOT IN THE PUBLIC INTEREST.  WHY DO YOU BELIEVE SWBT’S PROPOSED TARIFFS ARE IN THE PUBLIC INTEREST?

A.
There are two main reasons that SWBT’s proposed tariffs are in the public interest.  First, customers benefit from offers such as those proposed by SWBT.  Second, these proposed tariffs promote competition. 

Q.
HOW DO CUSTOMERS BENEFIT FROM SWBT’S PROPOSED TARIFFS?

A. The obvious answer is that the customers do not pay a non-recurring charge when they elect to return to SWBT for local service.  This class of customers has chosen in the past to receive service from a CLEC.  Some CLECs allow a customer to migrate to its local service without incurring a nonrecurring charge.  These customers expect to be able to return to SWBT without incurring a nonrecurring charge. 

Q. DOES A WAIVER OF NONRECURRING CHARGES ALLOW CUSTOMERS TO CHANGE PROVIDERS EASILY?
A.
Yes.  Customers are free to select the provider of their choice.  Those customers that have chosen to receive service from a CLEC after initially receiving service from SWBT have made a choice that is consistent with what you would expect to find in a competitive market such as the one that exists in Missouri.  As will be discussed later in this testimony, these customers represent a class of customers.  When these same customers voluntarily elect to return to SWBT for local service, they do not expect to pay a nonrecurring charge to switch back to SWBT.  Thus, the type of tariffs at issue in this proceeding benefit customers by allowing customers to freely move to another telecommunications provider and, if they are so inclined, to return to SWBT without incurring nonrecurring charges.

Q. HOW DOES SWBT’S PROPOSED WAIVER OF THE NONRECURRING CHARGE PROMOTE COMPETITION?

A. If customers are allowed to return to SWBT for local service without incurring a nonrecurring charge, they will be more likely to “try” service from a CLEC.  A waiver of the nonrecurring charge eliminates a potential barrier for the class of customers who may want to move to a CLEC’s service.  This freedom will allow increased opportunity for customers to receive service from a CLEC without the risk of a nonrecurring charge for electing to return to SWBT for local service.  The risk in this scenario is SWBT’s, not the customer's.  The evidence provided in my Direct Testimony, as well as that of Mr. Regan, demonstrates that customers are choosing to receive local service from CLECs. 

Q.
ARE WINBACK OFFERS PREVALENT IN THE TELECOMMUNICATIONS INDUSTRY?

A.
Yes.  Winback offers are prevalent in the telecommunications industry, especially in the long distance business.

Q.
DO CUSTOMERS BENEFIT FROM THE WINBACK OFFERS OF THE CARRIERS COMPETING IN THIS MARKET PLACE?

A.
Without a doubt.  When customers know that carriers will compete for their service, they are more willing to try service from another carrier.  Part of this competition is winback offers which allow customers the opportunity to try a new carrier.  Customers know winback offerings are a part of the market. 

Q.
WHAT TYPES OF WINBACK OFFERS ARE MADE IN THE LONG DISTANCE MARKET?

A.
Carriers have offered customers non-recurring charge waivers (PIC change charge waivers) to return.  They also have offered waiver of monthly fees, gift certificates to local merchants, and cash.  

Q. DO YOU HAVE A RECENT EXAMPLE OF SUCH ACTIVITY?

A. Yes.  Attached as Hughes Schedule 1 is a winback offer sent to me by AT&T.  The offer includes a check for $75.  The letter accompanying the check makes it clear that AT&T is not offering this to new customers; rather AT&T is only offering this check to former AT&T customers.  The letter’s heading reads “[H]ere’s An Offer Just For You – A Valued Former Customer.”  The letter states “[T]housands of customers switch to AT&T every week, even without receiving the offer I’m about to present to you.  But we’re particularly interested in winning you back to the quality of AT&T Residential Long Distance Service, so I wanted to give you a good reason to come back right now.”

Q.
DO THE CLECS HAVE THE AUTHORITY TO MAKE WINBACK OFFERINGS SIMILAR TO THOSE PROPOSED BY SWBT?

A.
Yes.  While the decision to make a winback offering is a business decision, it would be a mistake for the Commission to confuse SWBT as the only carrier competing for individual customers.  CLECs are not only competing for customers against SWBT; they are competing for customers against other CLECs as well.  It is in the public interest to permit customers to benefit from offers made by carriers competing for their service. 

3) SWBT’s Proposed Tariffs Comply With The Statutes

Q. DO SWBT’S PROPOSED TARIFFS COMPLY WITH THE MISSOURI STATUTES?

A. Yes.  As noted in my Direct Testimony, the Commission has previously approved the exact same or substantially similar tariffs as those that are currently proposed by SWBT.  The Commission approved those tariffs pursuant to applicable law.  Since similar tariffs have been approved previously by the Commission pursuant to Section 392 RSMo 2000, there can be no doubt that they comply with the statutes.

Q. MR. KOHLY AT PAGE 11 OF HIS REBUTTAL TESTIMONY CLAIMS SWBT’S PROPOSED TARIFFS ARE IN VIOLATION OF SECTION 392.200.4.  DO YOU AGREE?

A.
No. These winback tariffs are permissible under Section 392.200.  Specifically, these tariffs are permissible under Section 392.200.2 and .3.  They are also permissible under Section 392.200.4, although the Commission does not need to decide that issue since SWBT's proposed winback tariffs are permissible under Sections 392.200.2 and .3.  

Q. ARE SWBT’S PROPOSED TARIFFS OFFERED TO ALL SIMILARLY SITUATED CUSTOMERS?

A. Yes.  SWBT proposes to offer its winback promotions to all similarly situated customers.  In this instance, a similarly situated customer represents a customer who has received local service from SWBT in the past, subsequently elected to receive local service from a CLEC, and is now voluntarily electing to return to SWBT for local service.  These similarly situated customers represent a class of customers.

Q. HAS THE COMMISSION APPROVED OTHER SWBT TARIFFS THAT ALLOW SWBT TO OFFER DIFFERENT SERVICES/PRICES TO DIFFERENT CLASSES OF CUSTOMERS?

A. Yes.  The best example is the distinction of business versus residential customers.  While the service offered to these customers in the same exchange is the same (e.g., the same calling scope), the price the customer pays for the service varies by the customer’s “class of service.”  This is an example of the type of customer classifications that are permissible under the statutes.

Q. HAVE AT&T AND WCOM PROPOSED TARIFFS THAT SEEK TO CHARGE DIFFERENT RATES TO DIFFERENT CUSTOMERS?

A. Yes.  In Case No. TT-2002-129, the Commission approved AT&T’s Instate Access fee.  Per AT&T’s tariff, which is attached as Hughes Schedule 2, AT&T will charge $1.95 to its long distance customers, but exempts those that are local customers of AT&T, are Lifeline subscribers, and those customers who have less than $1.00 in toll billing in a month.  WCOM has proposed a similar tariff to charge a $1.95 Instate Access Recovery Fee to its customers.  (See Hughes Schedule 3).  

Q.
DO THESE CARRIERS’ TARIFFS SEGMENT CUSTOMERS IN A MANNER THAT IS CONSISTENT WITH THE STATUTES?
A. Since the Commission has approved AT&T’s tariff, it is permissible for AT&T's $1.95 charge to apply to all customers (except those specifically exempted) regardless of the level of toll calls made or the level of access charges AT&T incurs in providing toll service.  But the exemptions are limited to designated customer classes, including the customer group which has chosen AT&T to provide local service.  I am not aware of any support AT&T provided to explain why its local customers would have a savings of $1.95 in access charges.  But just as AT&T's tariff does not unlawfully discriminate between classes of customers, SWBT’s proposed tariffs do not unlawfully discriminate between classes of customers since SWBT's proposed tariffs also establish customer classes on a reasonable basis.  Tariffs that establish reasonable classes of customers comply with the statutes and are not unlawfully discriminatory.  

Q. DID THESE CARRIERS MAKE ANY COST SHOWING IN FILING THESE TARIFFS?

A. I do not believe so.  While they are critical of SWBT in this regard, they demonstrated no cost difference in providing service to these similarly situated customers.  Since these carriers are already providing service to the end users in many cases and SWBT’s access rates have decreased in the past 2 years, it is not possible for these carriers to reasonably argue that SWBT’s access rates are the reason for this increase in revenue for their companies.

Q. IS A DIFFERENCE IN COST THE METHOD IN WHICH THE COMMISSION SHOULD EXAMINE SWBT’S PROPOSED TARIFFS?

A. No.  While a difference in cost may be one basis for differentiating customers, it should not be a requirement or necessary condition that cost differences exist.  For example, the Commission has approved SWBT tariffs that offer lower rates to higher cost customers.  The best example is the residential rates for flat rated local service in Rate Group D versus Rate Group A.  The basic local residential rate SWBT charges a Rate Group D customer in an MCA 2 zone is $12.30 while the rate SWBT charges a residential Rate Group A customer is $7.42.  Although SWBT charges a Rate Group D customer a lower rate than a Rate Group A customer, the cost to serve Rate Group A customers is greater than the cost to serve Rate Group D customers.  

While the Commission need not base its approval of these tariffs on the basis of a cost difference between the groups of customers, I would point out for the Commission that such a cost difference does exist.  All of the eligible customers for SWBT’s proposed promotion have previously received service from SWBT.  By virtue of this fact, SWBT can be reasonably certain that facilities exist to the customer’s premise a greater percentage of the time than for new customers.  In many cases, the CLEC is utilizing these same facilities to provide service to the end user (i.e., resale or the purchase of unbundled network elements).  In these instances, there would be no network cost associated with the end user electing to receive the same services from SWBT. 

4)
SWBT’s Network 

Q. SEVERAL PARTIES DISCUSS SWBT’S MISSOURI NETWORK IN THEIR REBUTTAL TESTIMONIES.  CAN YOU PLEASE COMMENT ON THE DEVELOPMENT OF THE TELECOMMUNICATIONS NETWORK IN MISSOURI?

A. The telecommunications network has been evolving for over 100 years in Missouri.  It is a sophisticated system designed to deliver services to Missouri consumers.  It is through the interaction of networks between various telecommunications carriers that customers are able to place and receive calls. 

Q. IS THE SWBT NETWORK A PROTECTED MONOPOLY?

A.
No.  While portions of the network were placed under a rate of return regulatory scheme, that is no longer the case.  Since 1997, SWBT has been regulated via the price-cap statute (Section 392.245 RSMo 2000).  Under this method of regulation, the risk of investment is borne by the company, not the ratepayer.  This is no different than the CLECs.  SWBT, in managing its business, evaluates where to invest based upon the return it will receive on its investment. 

Q.
HOW MUCH DID SBC INVEST IN MISSOURI IN 2001?

A. In fiscal year 2001, SBC invested over $400M in its Missouri infrastructure.

Q. IS SWBT THE ONLY TELECOMMUNICATIONS CARRIER THAT BENEFITS FROM THIS INVESTMENT?

A. No.  As mentioned previously, SWBT’s network is interconnected with many other carriers throughout the state (and across the country and world).  These other carriers [e.g. ILECs, IXCs, wireless carriers, and CLECs (as will be discussed below)] use SWBT’s network to originate, transport and/or terminate a telephone call (or the passage of data) between its customer and the customer of another carrier. 

5)
CLEC’s Use of SWBT’s Network 

Q. DO CLECS BENEFIT FROM SWBT’S INVESTMENT IN THE NETWORK?

A.
Absolutely.  There are 3 methods of CLEC entry into the local market under the Federal Telecommunications Act of 1996 (“Act”).  The CLECs utilize SWBT’s network no matter which method they select to enter the local market.  First, CLECs may resell the telecommunications services offered by SWBT at retail to its end users.  Under this method, the CLEC purchases telecommunications services from SWBT at an avoided cost discount and then sells these telecommunications services to its end users.  Second, CLECs may purchase unbundled network elements (“UNEs”) from SWBT at a price that is supposed to cover SWBT’s cost.  These UNEs can be purchased individually or in combination to provide service to end users.  As demonstrated in my Direct Testimony, the CLECs are using UNEs more and more as a method of entry into the Missouri local market.  The purchase of UNE-Ps increased nearly 300% from July 2000 through April 2002.  Third, CLECs may build their own networks to serve customers.  With this method, the CLEC will interconnect its network with SWBT's network.
  The CLECs interconnect with SWBT to terminate calls to SWBT end users and to transit calls to other telecommunications carriers in the state.  Interconnection arrangements between SWBT and individual CLECs allow CLECs to invest less in facilities than if they extended their network to reach all of the carriers operating in the state.  The growth in CLECs using their own facilities is noted in my Direct Testimony as well.  From July 2000 to April 2002, E-911 listings grew by 116%, cumulative ported numbers grew by 120%, and interconnection trunks grew by 42%.  
Q.
DO YOU HAVE ANY UPDATED AGGREGATE DATA REGARDING THE LEVEL OF COMPETITION IN MISSOURI?

A.
Yes.  The data I provide in my Direct Testimony was through April 2002.  For the following two months (May – June 2002), the CLECs have continued to demonstrate an ability to compete and obtain customers.  For example, CLECs purchased an additional 19,240 UNE-Ps and 3,297 interconnection trunks from SWBT in these two months.  The number of E-911 listings has also increased by 12,409 and the number of cumulative ported numbers has increased by 15,563 during this same two-month period.  This data, in conjunction with the updated retail line loss numbers presented by Mr. Regan in his Surrebuttal Testimony, demonstrates that competition in Missouri continues to grow.

Q. HAS THE COMMISSION PREVIOUSLY FOUND THAT SWBT HAS OPENED ITS MARKET TO COMPETITION AND MET ITS OBLIGATIONS UNDER THE ACT?

A. Yes.  In Case No. TO-99-227 (In the Matter of the Application of Southwestern Bell Telephone Company to Provide Notice of Intent to File an Application for Authorization to Provide In-Region InterLATA Services Originating in Missouri Pursuant to Section 271 of the Telecommunications Act of 1996), the Commission conducted a lengthy and exhaustive review of SWBT’s Section 271 compliance.  In its March 15, 2001 Order in Case No. TO-99-227, the Commission stated “[T]he 14-point competitive checklist sets out the steps that a BOC must take to open the local market to its competitors.  See 47 U.S.C. § 271 (c)(2)(B)(i)-(xiv).  SWBT has satisfied the requirements of the competitive checklist by providing or offering access to and interconnection with its network on terms and conditions that satisfy each of the checklist items.” Id. at 66.  

Q. MR. THOMAS DISCUSSES THE UNCERTAINTY THAT EXISTS FOR CLECS.
  DOES SWBT FACE REGULATORY UNCERTAINTY?
A.
Yes.  SWBT faces greater regulatory uncertainty than the CLECs.  The Act has far more obligations for the RBOCs such as SWBT (e.g. the obligation to provide UNEs, 271-checklist compliance).  A good example of the uncertainty faced by SWBT is the post 271 environment in Missouri.  Despite making some voluntary agreements to gain 

271 approval (e.g. the Missouri 271 Agreement includes favorable terms such as performance measurement requirements and an associated remedy plan), the CLECs have not stopped asking for more.  As this Commission is aware, the pending line sharing case (Case No. TO-2001-440) includes proposals that are far reaching and that SWBT considers to be unlawful.  In addition, there have been two arbitrations since the Commission recommended approval of SWBT’s 271 application in March of 2001.  In both of these arbitrations, the CLECs (AT&T and WorldCom) attempted to force additional requirements on SWBT.  It is this type of continued uncertainty that factors into investment decisions by SWBT.  

Q. AT PAGE 4 OF HIS REBUTTAL TESTIMONY, MR. THOMAS REFERENCES THE FCC’S PENDING TRIENNIAL REVIEW.  IS SWBT SEEKING REGULATORY CERTAINTY FOR ALL CARRIERS IN THAT PROCEEDING?  

A. Yes.  In its comments filed at the FCC, SBC has suggested the FCC adopt a national list of UNEs.  This will lead to a greater degree of certainty for CLECs and ILECs. 

Q.
MR. KOHLY AT PAGE 16 OF HIS REBUTTAL TESTIMONY STATES “WINBACK DISCOUNTS INCREASE CLEC COSTS AND OFTEN GENERATE REVENUE FOR SWBT.”  CAN YOU PLEASE COMMENT?

A. While Mr. Kohly’s testimony is not clear on this matter, I assume he is referring to the fact that CLECs pay SWBT a nonrecurring charge for SWBT’s expense associated with the processing and provisioning of a UNE service order.  As mentioned earlier, the Commission establishes the rates for UNEs and the rates, per the Act, should be set to allow the ILEC to recover its cost.  Since CLECs only pay for services when they are provided by SWBT, AT&T’s cost (and any SWBT associated revenue for providing UNEs) would decrease when they are no longer providing service to an end user.

Q.
DOES SWBT MAKE INFORMATION AVAILABLE TO A CLEC ABOUT ITS CUSTOMERS WHO HAVE LEFT THEM?

A.
Yes.  When a CLEC is providing service to its end user via resale or the purchase of unbundled network elements, SWBT is able to provide the CLEC with notification when its customer disconnects service.  A CLEC has the option of obtaining a Local Disconnect Report (“LDR”) or an EDI 836 Line Loss Notification from SWBT’s wholesale organization.  These reports advise the CLEC which of their customers disconnected service from them.  The specific details of these options, the LDR and the EDI 836 Line Loss Notification, are discussed in the SBC CLEC Online web site.  In addition, SWBT contacts a CLEC to coordinate the porting of a telephone number when a customer who is receiving local service from a CLEC with its own switch chooses to come back to SWBT.

6) Prior PSC Decisions

Q.
HAS THE COMMISSION PREVIOUSLY APPROVED WINBACK OFFERINGS SIMILAR TO THOSE AT ISSUE IN THIS PROCEEDING?

A.
Yes.  As noted in my Direct Testimony, the Commission has previously approved the exact or substantially similar tariffs as those currently proposed by SWBT in this proceeding. 

Q.
HAS THE COMMISSION ALWAYS APPROVED SIMILAR OFFERINGS?

A.
Yes.  The Commission has always approved tariffs similar to those at issue in this proceeding.  In fact, the first such proposed tariff was approved despite a motion for suspension filed by Staff.  In August of 2000, the Commission appropriately issued an order approving SWBT’s proposed Winback tariff.  (See Hughes Direct Schedule 2).

Q.
THE INTERVENORS REFERENCE THE COMMISSION’S ORDER IN CASE NO. TT-2002-108 WHEN THEY MENTION PRIOR COMMISSION DECISIONS. 
  ARE THE PROPOSED TARIFFS IN THIS PROCEEDING SIMILAR TO THE TARIFFS AT ISSUE IN CASE NO. TT-2002-108?  

A.
No.  In that case, SWBT proposed two tariffs.  One was a Business Metropolitan Calling Area Service promotion and the other was a proposed new, optional, business offering called CompleteLinksm.  Both of these proposed offerings included term components. 

Q.
DID THE PROPOSED COMPLETELINK TARIFF INCLUDE RETENTION AND WINBACK PROVISIONS?

A.
The proposed tariff did include retention and Winback provisions in addition to a term component.

Q.
DO THE PROPOSED TARIFFS AT ISSUE IN THIS PROCEEDING CONTAIN RETENTION AND/OR TERM COMPONENTS?

A.
No.  Mr. Kohly is incorrect in his assertion that SWBT’s proposed tariffs contain retention provisions.
  Furthermore, these proposed tariffs also do not include any term agreement provisions. 

Q.
DOES THIS FACT MAKE THESE PROPOSED TARIFFS DIFFERENT THAN THE TARIFFS AT ISSUE IN CASE NO. TT-2002-108?

A.
Absolutely.  The term agreement components of those tariffs are not an issue in this proceeding.  I would also note that Mr. Thomas accurately states that a majority of the Commission may not have addressed the Winback provisions in the CompleteLink tariff.
  Commissioners Gaw and Murray issued separate opinions.  Commissioner Gaw, in particular, noted in his opinion that he was expressing no opinion on winback provisions not associated with term agreements exceeding one year.  SWBT’s proposed tariffs do not include term agreements.

7)
CPNI

Q.
MR. PRICE AT PAGES 14-16 OF HIS REBUTTAL TESTIMONY DISCUSSES CPNI.  CAN YOU PLEASE DESCRIBE CPNI?

A.
CPNI stands for Customer Proprietary Network Information.  As defined by the FCC CPNI is 

(i) [I]nformation that relates to the quantity, technical configuration, type, destination, and amount of use of a telecommunications service subscribed to by any customer of a telecommunications carrier, and that is made available to the carrier by the customer solely by virtue of the customer-carrier relationship; and 

(ii) [I]nformation contained in the bills pertaining to telephone exchange service or telephone toll service received by a customer of a carrier.

This includes the services the customer has provisioned on the line including, for example, vertical features such as call waiting and caller ID. 

Q.
DOES SWBT INAPPROPRIATELY USE CPNI IN ITS WINBACK EFFORTS?

A.
No.  SWBT does not inappropriately use CPNI to identify its former customers to whom SWBT markets its winback efforts.  The specific process that SWBT uses to identify former customers to whom SWBT markets its winback efforts is described in the Highly Confidential portion of Mr. Regan's Surrebuttal Testimony.  Further, SWBT only obtains CLEC CPNI information after a former customer advises SWBT that it wants to return to SWBT and SWBT obtains the proper end user authorization.

Q.
DO CLECS HAVE ACCESS TO THE CPNI INFORMATION OF SWBT’S CUSTOMERS?

A.
Yes.  The CLECs access the account information, including CPNI, of SWBT’s retail customers via the pre-ordering interfaces offered by SWBT.  These pre-ordering interfaces include Datagate, EDI/CORBA and Verigate.  These interfaces allow the CLECs access to the customer’s records.  This access provides the CLECs with the ability to know what features and functions the customer is currently subscribing to.  In order to access an end user’s records in SWBT’s pre-ordering systems, the CLEC represents that it has the customer’s authorization. 

Q.
DO THE CLECS ACTIVELY USE THE PRE-ORDERING FUNCTIONS OFFERED BY SWBT?

A.
Yes.  The CLECs primarily utilize Datagate, EDI/CORBA, and Verigate for pre-order activity, including accessing customer service records.  While SWBT does not have pre-ordering data broken down by state, I am aware that the CLECs as a group had over 12.3 million pre-order transactions to access customer service records across SWBT in the past 12 months (July ’01 – June ’02).

Q.
DURING THIS PERIOD, HOW MANY SERVICE ORDERS HAVE THE CLECS ISSUED?

A.
Over this same time period, the CLECs have issued over 8.6M service orders via EDI and LEX across the SWBT region.  These service orders include all service order types via EDI and LEX (e.g., new connects, migrations, disconnects, change orders), not just service orders to establish service with the CLEC.

Q.
DOES THE NUMBER OF CUSTOMER SERVICE RECORD REQUESTS CORRESPOND TO THE NUMBER OF SERVICE ORDERS ISSUED BY THE CLECS?

A.
No.  In fact, there are more customer service requests than service orders issued which raises a concern for SWBT. 

Q.
WHY IS THIS A CONCERN?

A.
Since a CLEC represents that it has the end user’s authorization before accessing their account information via a customer service request, it would be expected that the number of customer service request pre-order transactions would be less than the number of service orders.  In fact, the opposite is true - – the number of electronic customer service requests is higher than the number of service orders submitted electronically.  This indicates some CLECs may be screening potential candidates before contacting them about their particular service offering. 

Q.
ARE THE CLECS OBLIGATED TO PROVIDE SERVICE TO ALL CUSTOMERS?

A.
No.  CLECs are free to pick and choose the customers they serve.  This allows them to cherry pick the most profitable customers (e.g., business customers, customers that subscribe to vertical features) while leaving SWBT to serve the customers they do not desire to serve and to compete for the service of those customers the CLECs have chosen to serve.  The proposed winback tariffs are designed to do exactly that – allow SWBT to compete for the services of customers the CLECs have chosen to serve. 

8)
FCC Decisions

Q.
MR. KOHLY AT PAGE 14 OF HIS REBUTTAL TESTIMONY REFERENCES AN FCC DOCKET INVOLVING A PROPOSED SWBT TARIFF FILING.  DO YOU AGREE WITH MR. KOHLY’S PORTRAYAL OF THAT DOCKET?

A.
No.  SWBT’s proposed tariff at issue in that FCC docket had nothing to do with winbacks.  In fact, it was a proposed tariff to allow SWBT to compete for customers by allowing SWBT to offer customer specific pricing.  Pursuant to Section 392.200.8 RSMo 2000, all local exchange carriers in Missouri have the same rights regarding customer specific pricing.  While the FCC found in that proceeding that it was unlikely that other customers would qualify for the same offering as SWBT was proposing, it made no finding precluding SWBT from offering services to a “special class of communications for which different charges may be made.”
  Rather the FCC found that “[S]uch preferential rates are not to be offered on a customer-specific basis, but rather ‘will be generally available to all members of these classes under tariffs filed with this Commission.’”
  In fact, in its Reconsideration Order, the FCC noted that it had approved different rates for special classes of customers (such as schools, libraries and eligible health care providers) as being consistent with applicable non-discrimination requirements.

What the FCC found in CC 97-158 is exactly what SWBT is proposing in this proceeding.  SWBT’s promotion will be available to all members of a class of customers.  Specifically, SWBT will provide a nonrecurring charge waiver for all similarly situated customers (e.g., customers that have previously received local service from SWBT, subsequently received service from a CLEC, and now want to return to SWBT for local service).   

Q.
MR. PRICE REFERENCES THE FCC’S CPNI ORDER AT PAGES 20-21 OF HIS REBUTTAL TESTIMONY.  HAS THE FCC PROVIDED AN OPINION ON AN ILEC’S ABILITY TO MAKE WINBACK OFFERINGS?

A.
Yes.  In Docket CC 99-223 (a CPNI docket), the FCC made several statements regarding the benefit to customers of winbacks in general and the ILECs' ability to make winback offerings.

Q.
WHAT SPECIFICALLY DID THE FCC STATE REGARDING WINBACKS IN GENERAL?

A.
The FCC at paragraph 66 of its Order in FCC 99-223 states: 

[O]n reconsideration, we conclude that all carriers should be able to use CPNI to engage in winback marketing campaigns to target valued former customers that have switched to other carriers.  After reviewing the fuller record on this issue developed on reconsideration, we are persuaded that winback campaigns are consistent with section 222(c)(1) and in most instances facilitate and foster competition among carriers, benefiting customers without unduly impinging upon privacy rights.

The FCC went on to state in paragraph 68 of its Order that:

[C]ustomers expect carriers to attempt to win back their business by offering better-tailored service packages, and that such precise tailoring is most effectively achieved through the use of CPNI.  Winback restrictions may deprive customers of the benefits of a competitive market.  Winback facilitates direct competition on price and other terms, for example, by encouraging carriers to “out bid” each other for a customer’s business, enabling the customer to select the carrier that best suits the customer’s needs.  (footnotes omitted, emphasis added)

Q. WHAT DID THE FCC STATE SPECIFICALLY ABOUT THE ILECS’ ABILITY TO MAKE WINBACK OFFERS?

A. The FCC stated the following in paragraph 69 of its Order:

Some commenters argue that ILECs should be restricted from engaging in winback campaigns, as a matter of policy, because of the ILECs’ unique historic position as regulated monopolies.  Several commenters are concerned that the vast stores of CPNI gathered by ILECs will chill potential local entrants and thwart competition in the local exchange.  We believe that such action by an ILEC is a significant concern during the time subsequent to the customer’s placement of an order to change carriers and prior to the change actually taking place.  Therefore, we have addressed that situation as Part V.C.3 infra.  However, once a customer is no longer obtaining service from the ILEC, the ILEC must compete with the new service provider to obtain the customer’s business.  We believe that such competition is in the best interest of the customer and see no reason to prohibit ILECs from taking part in this practice. (footnotes omitted, emphasis added)

Q. MR. PRICE CITES PART OF PARAGRAPH 70 OF THE FCC’S ORDER ON PAGE 21.  DOES HIS CITATION OMIT SOME KEY STATEMENTS BY THE FCC?

A. Yes.  A full citation of paragraph 70 is below.

We are also unpersuaded by the allegations that an incumbent carrier’s use of CPNI in winback campaigns amounts to a predatory practice designed to prevent effective market entry by new competitors.  Contrary to the commenters’ suggestions, we believe such use of CPNI is neither a per se violation of section 201 of the Communications Act, as amended, nor the antitrust laws.  While excessively low pricing and other exclusionary practices may contravene antitrust laws, commenters proffer neither facts nor convincing arguments that their legal conclusion is a realistic concern.  Prior to the adoption of the rules promulgated under 1996 Act, incumbent carriers were able to use CPNI to regain customers lost to competitors.  Assuming incumbent LECs have sufficient market power to engage in predatory strategies, they are constrained in their ability to raise and lower prices by our tariff rules and non-discrimination requirements.  Because winback campaigns can promote competition and result in lower prices to consumers, we will not condemn such practices absent a showing that they are truly predatory. (footnotes omitted, emphasis added)


Mr. Price omitted the portions of the paragraph I have noted above with underlining.  These comments express the FCC’s views that winback efforts by ILECs such as SWBT are not predatory.  In fact the FCC states that a showing must be made that a winback offering is predatory.  No such showing has been made in this proceeding by any intervenor.  Dr. Aron discusses this point further in her Surrebuttal Testimony.

9)
Miscellaneous Issues

Q.
DO THE CLECS RAISE A NUMBER OF ISSUES THAT HAVE NO BEARING ON THIS PROCEEDING?

A.
Yes.  It is unfortunate that the CLECs have chosen this approach.  I will respond to several of the issues the CLECs raise.

Q.
MR. KOHLY AT PAGE 20 OF HIS REBUTTAL TESTIMONY DISCUSSES SOME COMMENTS ALLEGEDLY MADE BY AN SBC TECHNICIAN.  DO THESE COMMENTS REPRESENT HEARSAY?

A.
Yes, they do.  There is no way SWBT can respond to a claim made by someone not a witness in this hearing, particularly when AT&T has failed to provide any factual support for this allegation.  I would also note that Mr. Kohly has never previously raised this as an “issue.”  It is another example of testimony designed to distract the Commission from the issues at hand in this proceeding.  If this were a proceeding to investigate allegations of inappropriate behavior, SWBT would be able to provide the Commission with numerous examples of inappropriate behavior on the part of the CLECs.  Since this proceeding is not designed for that purpose, SWBT will not clutter the record with information that should have no bearing on the outcome of this proceeding.

Q.
MS. MEISENHEIMER AT PAGE 8 OF HER REBUTTAL TESTIMONY DISCUSSES THE COMMISSION’S ORDER IN CASE NO. TO-2001-467.  DOES THAT ORDER IMPACT THIS CASE?  

A.
No.  In that proceeding, SWBT was seeking competitive classification for certain services in certain exchanges pursuant to section 392.245.  The approval of these tariffs by the Commission will be pursuant to section 392.200. 

Q.
MR. THOMAS AT PAGE 5 OF HIS REBUTTAL TESTIMONY ALSO SUGGESTS THAT SWBT IS SEEKING COMPETITIVE CLASSIFICATION IN THIS DOCKET.   HE STATES “LOCAL MARKETS ARE NOT YET AT A POINT WHERE COMPETITION CAN SUCCESSFULLY SUBSTITUTE FOR REGULATION.”  HOW DO YOU RESPOND?

A.
SWBT is not seeking competitive classification for any service in its proposed tariffs.  SWBT is seeking the ability to compete with CLECs.  Since the local markets are open to competition, it is important that SWBT be allowed to compete equally for customers. 

Q.
MR. PRICE AT PAGES 9-11 OF HIS REBUTTAL TESTIMONY REFERS TO SBC’S PLANS TO ENTER 30 NATIONAL MARKETS.  HAS SBC MET ITS OBLIGATIONS UNDER THE SBC AMERITECH MERGER?

A.
Yes.  As part of the merger conditions, SBC agreed to provide service in 30 out-of-region territories.  Attached as Hughes Schedule 4 is SBC’s filing with the FCC dated March 5, 2002, which demonstrates that SBC has complied with that merger condition.

Q.
ARE ANY OF THESE ISSUES RELEVANT TO THE ISSUES BEFORE THE COMMISSION IN THIS CASE?

A.
No.  The CLECs continue to raise irrelevant issues and make misleading allegations in the hope of gaining sympathy from the Commission and obtaining additional regulatory-imposed competitive advantages.

Conclusion

Q.
PLEASE SUMMARIZE YOUR TESTIMONY.

A.
The proposed tariffs submitted by SWBT that are at issue in this proceeding are in the public interest and comply with Missouri statutes.  It is the customer who benefits from the proposed tariffs.  To the extent there is any risk associated with the proposed tariffs, that risk is borne by SWBT.  The intervening parties attempt to raise issues that are not relevant to the Commission’s approval of these tariffs.  SWBT has met its obligations under the Act and SWBT’s winback procedures do not utilize inappropriate information from CLECs.  Despite intervenors’ attempts to mischaracterize the FCC’s views on winbacks, the FCC has issued an opinion that winback offerings benefit customers and ILECs should not be precluded from such offers.


The bottom line is that customers will benefit from SWBT’s winback tariffs and the public interest is served by SWBT’s ability to compete in the marketplace.  The Commission should reject the intervenors’ pleas for limiting competition to the CLECs’ advantage. The Commission should remember that the goal is to promote full competition, not to artificially support individual CLECs.  Restricting SWBT’s ability to offer these types of tariffs would be counter to the principles of a free, open, and fully competitive marketplace and bad for consumers.

Q.
WHAT SHOULD THE COMMISSION DO IN THIS PROCEEDING?

A.
As it has done in the past, the Commission should approve SWBT’s proposed tariffs.  These proposed tariffs benefit customers, are in the public interest, and comply with Missouri statutes. 

Q.
DOES THIS CONCLUDE YOUR TESTIMONY?

A.
Yes it does.

� CLECs can and do utilize combinations of these three methods to serve their customers. 


� See Thomas Rebuttal at p. 4.


� See Kohly Rebuttal at pp. 4-5, Meisenheimer Rebuttal at p. 9, Price Rebuttal at p. 19, and Thomas Rebuttal at p. 2.


� See Kohly Rebuttal at p. 4.


� See Thomas Rebuttal at p. 3


� See 47 CFR 64.2003(c).


� See CC Docket No. 97-158; Memorandum Opinion and Order on reconsideration adopted March 13, 1998 at para. 9.  


� Id.
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