Before the Public Service Commission

Of the State of Missouri

	Ronald Mackenzie

                            Complainant

v.

Sprint Missouri, Inc., d/b/a Sprint

                             Respondent
	)))))))
	Case IC-2004-0608



	
	
	


STAFF INVESTIGATION AND REPORT 


COMES NOW the Staff of the Missouri Public Service Commission (“Staff”) and for its Investigation and Report states as follows:

Background


1.
On June 21, 2004, Complainant filed a Compliant with the Missouri Public Service Commission (“Commission”). In said complaint, Complainant requested that the Commission obligate Sprint to raise a segment of a telecommunications line at no cost to the Complainant.


2.
On July 23, 2004, Respondent filed its Answer, Affirmative Defenses and Motion to Dismiss.  


3.
On August 11, 2004, Complainant filed his Answer to Sprint Affirmative Defenses and Motion to Dismiss.  In said Answer, Complainant requested a ruling against the Motion to Dismiss and requested the Commission rule that the “…line must be raised by Sprint at no cost to the Complainant….”


4.
On October 14, 2004, Staff was ordered to investigate the contested issues set forth in the pleadings and file a report.  A copy of said report (Appendix A) is attached hereto and made a part hereof.

Staff Investigation


5.
On June 4, 2004, Staff performed a site visit of the property in question. The site visit included  proper measurement of the line height and taking photographs of the lines and property in question. A copy of said photographs are enclosed as a part of Appendix A.


6.
Staff reviewed the American National Standard, National Electric Safety Code, 2002 Edition (NESC), as adopted by the Commission under 4 CSR 240-18.010.


7.
Staff also reviewed the pleadings filed in this case and the Sprint Missouri General Exchange Tariff, P.S.C. Mo. No. 22, Section 8, IV, A, Special Construction.

Investigation Results


8.
Complainant is the owner of rural land located in Chilhowee, Missouri.  Review of the pleadings and conversations with the complainant reveal that the land had been undeveloped and in the mid-1970s, a predecessor of Sprint installed telecommunications lines in compliance with the then applicable height restrictions.


9.
Sometime in early 2004, Complainant exercised his right as a landowner to develop the property for an alternative use, namely as a site for the family home.  This development required an entry and exit onto the land, which was accommodated by constructing a driveway from the county road into the property.  In order to reach the building site, the driveway was constructed under an existing telecommunications line owned by Sprint.  By Complainant’s own admission, the line is located in an easement that was granted by his predecessor in ownership.

 
10.
Complainant relies on the NESC, Table 232-1, item 3, that indicates that the vertical clearance for wires above ground, where the nature of the surface is driveway, parking lots and alleys is 15.5 feet.


11.
Respondent relies upon NESC Table 232-1, item 5, that indicates that the vertical clearance for wires above ground, where the nature of the surface is spaces and ways subject to pedestrians or restricted traffic only is 9.5 feet.


12.
By review of the record and its investigation, Staff has determined that the Complainant has relied upon the appropriate NESC rule; however, it would be inappropriate to apply the rule in a vacuum, without further review of the application of the NESC and the Sprint General Exchange Tariff.


13.
The NESC, Rule 013, Application, Paragraph B, 2. states “Existing installations, including maintenance replacements, that currently comply with prior editions of the code, need not be modified to comply with these rules except as may be required for safety reasons by the administrative authority.”  There is nothing in the record or discovered during this investigation indicating that Sprint was not in previous compliance with the NESC or its prior editions.    Granted, the land has changed in form and function, but those changes are solely at the discretion of the landowner.  Absent those changes, Sprint would still be in compliance with the Table 232-1, item 5.


14.
The Sprint General Exchange Tariff, P.S.C. No.22, Section 8, IV, Special Construction, states in part “When a special type of construction is desired by a customer, such as when underground service connections are desired in places where aerial drop wires are regularly used to reach a customer’s premises, an additional charge may be made, equal to the difference between the estimated cost of the special type of construction and the average cost of standard construction.”  Because of the Complainant’s construction activities which changed the applicable NESC standard, the request for modification is a special type of construction, and therefore the Company can charge the Complainant for those costs.


15.
Currently, the height of the lines do not meet the appropriate NESC rule of 15.5 feet.  Since the Complainant voluntarily chose to construct a home on previously undeveloped land, he should bear the responsibility for complying with the appropriate standards and codes. 

Legal Analysis


16.
The Office of General Counsel has reviewed the Motion to Dismiss and Affirmative Defenses and though it agrees with the outcome that this case should be dismissed, the grounds for dismissal should not be based on  the arguments that the Respondent relies upon, specifically the affirmative defenses of the statute of limitations and the doctrine of waiver.


17.
Respondent argues that Section 516.110, RSMo is applicable in this case. One must turn to Section 516.100, RSMo to determine when the cause of action actually accrued in this complaint.  A Missouri Appellant court found that “the rule is that a statute of limitation begins to run when the cause of action has accrued to the person asserting it, the accrual being whenever such a breach of duty has occurred, or such a wrong has been sustained, as will give a right to bring and sustain a suit.”  Daniels v. Schierding, 650 S.W.2d 337, 338 (Mo.App.1983) citing Davis v. Laclede Gas Company, 603 S.W.2d 554, 555 (Mo.banc 1980). Respondent contends that the cause of action accrued when the poles were installed on the property in 1975, therefore requiring under Section 516.110, RSMo, that Complainant file his complaint sometime in 1985.    If the pole installation was in compliance with the applicable codes in 1975, no cause of action accrued and therefore the statute of limitation did not commence.  By the record, it appears that the cause of action accrued upon the construction of the driveway underneath and the Complainant discovering the noncompliance and filing his complaint with the Commission.  The Complainant filed his informal complaint on March 26, 2004, which is the date the statute of limitation would start to run; therefore the Complainant is not barred by Section 516.110, RSMo,  even if it were applicable, which it is not..  


18.
Respondent also brings up as an affirmative defense the doctrine of waiver.  Waiver is defined as “the voluntary relinquishment or abandonment – express or implied – of a legal right or advantage.”  Black’s Law Dictionary, Seventh Edition.  Respondent insists that Complainant’s acquiescence constitutes waiver. The argument that acquiescence to the placement of the poles and the height of the wire is a waiver of claims is wholly inconsistent with Missouri law. The U.S. Court of Appeals for the Eighth Circuit found that “[u]nder Missouri law, waiver is intentional relinquishment of known right which may be implied from party’s conduct, which must be so manifestly consistent with and indicative of intention to renounce particular right or benefit that no other reasonable explanation of conduct is possible. National Liberty Corp. v. Wal-Mart Stores, Inc., 120 F.3d 913 (8th Cir.1997). It does not follow that the lack of objection to the placement of the poles and the line height, which at the time of their installation was within the NESC, results in the relinquishment of the right to make a claim for violation of Commission rules. It has also been noted in other jurisdictions that “the doctrine of waiver does not apply to transactions that…violate the public interests, are contrary to public policy, or that infringe on the rights of others.”  28  Am Jur 2d, Estoppel and Waiver, Section 210, 614 (2000). It is clear that there is a public interest in this issue by virtue of Section 386.250, RSMo giving the Commission jurisdiction and supervisory powers over telecommunications services and the investigatory powers vested in the Commission under Section 386.330, RSMo.                     

WHEREFORE, Staff believes that in keeping with the National Electrical Safety Code and the Sprint General Exchange Tariff provisions, the Complainant bears the responsibility and financial obligation for the modifications to the telecommunication lines that he is requesting. Since the Complainant bears this responsibility, Staff requests that this case be dismissed.  
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