
 
 

BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI 

 
In the Matter of the Application of Grain Belt Express  ) 

Clean Line LLC for a Certificate of Convenience and  ) 

Necessity Authorizing it to Construct, Own, Operate,  ) 

Control, Manage, and Maintain a High Voltage, Direct   )   Case No. EA-2016-0358 

Current Transmission Line and an Associated Converter  )    

Station Providing an interconnection on the Maywood-  ) 

Montgomery 345 kV Transmission Line    ) 

 

 

APPLICATION FOR REHEARING OF 

THE MISSOURI LANDOWNERS ALLIANCE    

 

 

 Comes now the Missouri Landowners Alliance (“MLA”), pursuant to Section 

386.500 RSMo
1
 and 4 CSR 240-2.160, and for the reasons set forth below respectfully 

applies for rehearing of the Commission’s Report and Order on Remand, issued on 

March 20, 2019 (“Report and Order”).  For each of the reasons set forth below, the MLA 

contends that the Commission’s Report and Order was unlawful and unreasonable. 

 1.  Evidence Inadmissible Under Section 536.070(11) RSMo. 

 On March 6, 2017, the MLA filed a Motion to Strike Certain Pre-filed Evidence 

on the Basis of Section 536.070(11).  A copy of that Motion is attached as Exhibit 1 to 

this Application for Rehearing, and incorporated herein. 

 Paragraphs 4 through 9 of that Motion identified certain evidence which the MLA 

argued should be stricken on the ground that it was inadmissible under the terms of 

Section 536.070(11).  The Commission thereafter denied the MLA’s Motion to Strike, 

and at the evidentiary hearings overruled the MLA’s objections to the admission of that 

evidence. 

                                                           
1
 All statutory references are to the Revised Statutes of Missouri (2016).  
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 For the reasons set forth in the attached Motion to Strike, the MLA contends that 

the evidence set forth in paragraphs 4 through 9 of the Motion to Strike was inadmissible 

under the terms of Section 536.070(11), and respectfully contends that the Commission 

erred in overruling the Motion to Strike and in denying the objections to receipt of the 

evidence at the evidentiary hearings.   

As indicated in the Motion to Strike, some of the evidence in question was 

inadmissible under the specific terms of Section 536.070(11).  Other evidence referred to 

in the Motion relied on the evidence submitted in violation of that statute.  In the latter 

cases, the evidence was inadmissible as lacking proper foundation, in effect constituting 

the fruit of the poisonous tree.   

For these reasons, the MLA asks that on rehearing the Commission reverse its 

rulings with respect to the admissibility of the evidence in question.      

 2.  Material Requested from Grain Belt in data request number DB.40. 

 On November 30, 2016, the MLA filed a Motion in which it asked, among other 

things, that the Commission direct Grain Belt Express (Grain Belt) to produce unredacted 

copies of the responses which Grain Belt had received to its January, 2014 Request for 

Information (RFI).  By Order of December 21, 2016, the Commission denied that 

Motion, and at the evidentiary hearings overruled the MLA’s objections to receipt of 

prefiled testimony which relied on and referenced the responses to the RFI. 

 Due to the Commission’s rulings on this subject, the MLA had no means of 

verifying the accuracy of certain information provided in the RFI to Grain Belt.  The 

MLA was therefore unable to fully develop rebuttal testimony and cross-examination 

with respect to the evidence from Mr. Berry which relied on and was derived from the 
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responses to the RFI.  Accordingly, the MLA been deprived of its right to due process of 

law, as guaranteed under Amendments V and XIV to the United States Constitution, and 

Article 1 Section 10 to the Missouri Constitution.   State ex rel. Utility Consumers 

Council v. Mo. Pub. Serv. Comm., 562 S.W.2d 688, 693-94 (Mo. App. 1978).     

 3.  Material Requested from Grain Belt in data request number DB.41. 

 On November 30, 2016, the MLA filed a Motion in which it asked, among other 

things, that the Commission direct Grain Belt to produce the work papers and documents 

which supported the figure in Mr. Berry’s pre-filed testimony of 2.0 cents per kWh flat 

for 25 years for the lowest-priced 4,000 MW of power, including the name of each wind 

farm included in that calculation.  By order of December 21, 2016 the Commission 

denied that Motion, and at the evidentiary hearings overruled the MLA’s objections to 

receipt of that portion of Mr. Berry’s testimony which relied on and referenced the 

material sought in the data request.   

 Due to the Commission’s rulings on this subject, the MLA had no means of 

verifying the accuracy of Mr. Berry’s testimony regarding the lowest-priced 4,000 MW 

which Grain Belt could transport on its proposed line.  The MLA was therefore unable to 

fully develop rebuttal testimony and cross-examination with respect to the issue of the 

lowest-priced power to be transported on the line.  Accordingly, the MLA has been 

deprived of its right to due process of law, as guaranteed under Amendments V and XIV 

to the United States Constitution, and Article 1 Section 10 to the Missouri Constitution.  

State ex rel. Utility Consumers Council, supra. 

 Commission reliance on the evidence in question.  Evidence related to the three 

above-claimed errors was relied upon extensively by the Commission in its Report and 
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Order of March 20, 2019.  See, e.g., Report and Order paragraphs 34-36, 39, 77-78, 81, 

83, and 104-06; first full paragraph of p. 42; paragraphs 1 and 2 of page 44; and 

paragraph 2 of page 46.     

 WHEREFORE, the MLA respectfully requests that the Commission make and 

enter its order granting rehearing of its Report and Order of March 20, 2019, with respect 

to each of the grounds set forth above.   

Respectfully submitted, 

 

 

 /s/ Paul A. Agathen        

 Paul A. Agathen 

Attorney for the MLA 

485 Oak Field Ct. 

Washington, MO  63090 

(636)980-6403 

Paa0408@aol.com 

MO Bar No. 24756  

 

 

CERTIFICATE OF SERVICE 

 

I certify that a copy of the foregoing document and the exhibits attached thereto were 

served by electronic mail upon counsel for all parties this 12th day of April, 2019.       

 

/s/ Paul A. Agathen                  

Paul A. Agathen 

mailto:Paa0408@aol.com
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EXHIBIT 1



 



 



 



 



 



 



 



 



 
 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 

 


