BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI
	In the Matter of Level 3 Communications, LLC’s Petition for Arbitration Pursuant to Section 252(b) of the Communications Act of 1934, as amended by the Telecommunications Act of 1996, and the Applicable State Laws for Rates, Terms, and Conditions of Interconnection with Southwestern Bell Telephone Company, L.P., d/b/a SBC Missouri.
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LEVEL 3’S REPLY TO SBC MISSOURI’S RESPONSE OPPOSING LEVEL 3’S MOTION FOR EXPEDITED TREATMENT


COMES NOW Level 3 Communications, LLC (“Level 3”), Petitioner herein, by its undersigned counsel, and pursuant to 4 CSR 240-2.080 (16), states the following to the Missouri Public Service Commission (the “Commission”):

1. 
The intent of the Motion for Expedited Treatment filed by Level 3 in this case was not to play the role of the “Grinch Who Stole Christmas.” Rather, the sole intent of the Motion was to show respect for the new rules of this Commission governing arbitrations of interconnection agreements (4 CSR 240-36.040) by trying to determine a way to comply with the timetables inherent in those rules. As stated in the Motion for Expedited Treatment, the Petition for Arbitration filed in this case is one of the first (we believe it is the second, by one week) filed with the Commission since the Commission’s new arbitration rules took effect on August 30, 2004.
2. 
Under the federal Act, this arbitration must be concluded no more than nine months after negotiations were requested, i.e., April 6, 2005.
3. 
The Commission’s new arbitration rules require the Arbitrator to file an Arbitrator’s Final Report no later than Day 220 of the Arbitration period which, in this case, is February 11, 2005. (4 CSR 240-36.040 (21))
4. 
If one calculates backwards from February 11, 2005, to provide the time contemplated by the new rules for comments to be filed on the Arbitrator’s Draft Report (up to 15 days before the Final Arbitrator’s Report is to be filed, and ten days after the Arbitrator’s Draft Report is filed, under 36.040 (19), (20) and (21)), the filing of the Arbitrator’s Draft Report (within 15 days after hearings, under Section 36.040 (19)), and the filing of post-hearing briefs (seven (7) days after hearing unless extended by the Arbitrator, under Section 36.040 (18)), hearings in this matter would have to conclude by next Thursday, December 30, 2004 in order to meet that schedule and have a Final Arbitrator’s Report filed with the Commission by February 11, 2005. (The Arbitrator’s Draft Report would be filed on January 14, and comments thereon ten days later, or January 24.) That impossible schedule does not even account for the time required to appoint an Arbitrator, assemble an Advisory Staff for the Arbitrator, schedule and hold an initial arbitration meeting, conduct discovery, continue negotiations to attempt to resolve disputed issues under 36.040 (5)(B),  develop and submit “final offers” to the Arbitrator under 36.040 (5), file and review testimony, hold hearings and produce a transcript thereof.  
5. 
Of course, under the federal Act, SBC has 25 days in which to file its Response to the Petition for Arbitration, or until January 7.  Under the new Missouri rules, the parties are then to file a Revised Statement of Unresolved Issues seven (7) days after the SBC Response is filed, i.e., on January 14.

6. 
Thus, while it may be true, as SBC opines in its Response, that the “Commission’s new arbitration rules delineate a very specific, sequential process for the orderly conducting of arbitration proceedings,” that process, unfortunately, cannot be fitted into the time frames provided by those very same rules.
7. 
Although SBC states emphatically that the new rules do “not contemplate requiring a party to an arbitration to file its testimony until after an Arbitrator is appointed, the issues are joined, and an initial arbitration meeting is held – …” (page 2, paragraph 1), that may not be perfectly clear, either.  4 CSR 240-36.040 (3) requires the Petitioner to file, with its petition for arbitration, “(E) All relevant documentation that supports the petitioner’s position on each unresolved issue; ….”  Section 36.040 (7) states that the “Response must contain all relevant documentation that supports the respondent’s position on each issue identified in the response that remains unresolved.”  Until there is some actual experience under these new rules, a party takes a risk assuming any definition of “all relevant documentation” that does not appear in the rules themselves.  For that reason, Level 3 decided to file its direct testimony as a part of its Petition for Arbitration on December 13, not being certain that it would be allowed to do so at a later date, especially given the time constraints inherent in the new rules as just discussed.
8. 
As stated by Level 3 in its Motion for Expedited Treatment, even the prefiling of testimony with the pleadings in this matter will not resolve all the timing issues raised by the Commission’s new rules, as discussed above.  Therefore, in addition to ordering SBC to file its testimony with its response, Level 3 also requested that the Commission appoint an Arbitrator immediately and instruct the Arbitrator to schedule an initial arbitration meeting as soon as possible, and observed that the possibility exists that a waiver will be needed of the requirement that a Final Arbitrator’s Report be filed with the Commission by Day 220 of the negotiation and arbitration process.

9. 
SBC complains that Level 3 “need not have waited until the 160th (i.e., the very last) day” to file its Petition. Level 3 strongly disagrees. The statutory window for filing a Petition for Arbitration, as established by federal law in the Telecommunications Act of 1996, is from the 135th day through the 160th day after SBC Missouri received Level 3’s request for negotiation. In fact, the timing of Level 3’s filing in this case was designed to allow as much time as possible for the parties to settle as many issues – if not all of them – before filing a Petition for Arbitration in Missouri. It should be observed that numerous issues have been resolved between Level 3 and SBC since November 18 (the 135th day), including issues that were resolved just the week prior to filing the Petition in this case. It must be recognized that every issue settled requires changes to the documents that must be filed to request arbitration. In fact, the changing landscape required significant modifications of Level 3’s Petition, direct testimony, the DPL and the Appendices which were part of its filing on December 13. Thus, quite to the contrary of SBC’s assertions, Level 3’s timing was designed to try to save everyone as much work as possible by optimizing the window for settlement.

10. 
In addition, Level 3 would observe that Missouri is the 13th of 13 States in which SBC has had to respond to a Petition for Arbitration by Level 3 this year, and the testimony filed in each jurisdiction by SBC has been very similar if not identical. The timing of the arbitration in Missouri would have been different except for the position of this Commission that parties to a negotiation cannot voluntarily extend an arbitration window under the Act, but must initiate a new negotiation instead.  To the best of Level 3’s knowledge, this position is unique in the nation. It is known with certainty that Missouri is the only State in the 13-State Level 3–SBC arbitration to have taken that position.
11.       The harm of not providing expedited treatment of the Petition for Arbitration in this matter is the harm of not providing the parties with every reasonable opportunity for a fair and reasoned process for arbitrating the remaining points of dispute between Level 3 and SBC Missouri in this matter.  Level 3 would be harmed if the factual and legal issues in the arbitration cannot be fully developed for the Arbitrator and/or the Commission, or if the terms of the interconnection agreement decided in arbitration are unfair and unreasonable.  The general public would also be harmed by the failure to receive the full benefit of robust competition for telecommunications services in the State of Missouri.
12. 
For these reasons, good cause exists for the expedited treatment of the Petition for Arbitration in this case.

WHEREFORE, Level 3 Communications, LLC respectfully repeats its request for the Missouri Public Service Commission to expedite its consideration of the Petition for Arbitration in this case and, specifically, to: (1) immediately appoint an Arbitrator in this matter; (2) direct the Arbitrator to immediately schedule an Initial Arbitration Meeting; (3) direct SBC to file its testimony in this matter simultaneously with the filing of its Response on January 7, 2005.
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CERTIFICATE OF SERVICE


I hereby certify that the undersigned has caused a complete copy of the attached document to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov), the Office of Public Counsel (at opcservice@ded.mo.gov) and counsel for SBC, on this 23rd day of December 2004.
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