
 
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MISSOURI 
 

In the Matter of the Application of Confluence  )  
Rivers Utility Operating Company, Inc. to   )  
Acquire Certain Water and Sewer Assets,   )  Case No. WM-2018-0116  
For a Certificate Of Convenience and Necessity,  )  Case No. SM-2018-0117  
and, in Connection Therewith, To Issue   )  
Indebtedness and Encumber Assets    ) 

LAKE PERRY LOT OWNERS’ ASSOCIATION 

MOTION TO COMPEL ANSWERS TO CERTAIN DATA REQUESTS 

COMES NOW Lake Perry Lot Owners’ Association (“Owners Association”). and, 

pursuant to 4 C.S.R. 240-2.090(8), and respectfully requests that the Commission direct 

Confluence Rivers Utility Operating Company, Inc. (“Confluence Rivers”), or, in the alternative 

Port Perry Service Company (“Port Perry”), to provide full and complete answers to Owners 

Association’s Third Set of Data Requests.  In support thereof, Owners Association states as 

follows: 

1. On November 2, 2017, Confluence Rivers filed its Application to acquire the 

water and sewer assets of several public utilities, including Port Perry. 

2. Confluence Rivers’ Application alleges the following with respect to Port Perry’s 

wastewater operations: 

The wastewater operations are in danger of failing due to a lack of basic maintenance on 
the berms housing the wastewater storage lagoon cells. The wastewater system needs 
pump redundancy to meet minimum emergency service requirements. The wastewater 
system is also out of compliance for basic sewer security, discharge recording and 
physical protection of the system. The water system is out of compliance for basic 
drinking water security, physical separation of chlorine disinfection systems, monitoring 
of residual chlorine, emergency redundant chlorine pumps, and corresponding 
operational management that will require a new chlorination system including 
redundancy and testing equipment, and new fencing. 
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3. On March 29, 2018, the Owners Association file their Application to Intervene 

Out of Time of Lake Perry Lot Owners' Association.  Owners Association claimed an interest in 

the case that is different from the interest of the general public, namely that it represents the 

entirety of the customers of Port Perry Service Company.  The Commission granted the Owners 

Association intervention on April 10, 2018. 

4. On November 1, 2018, Owners Association delivered to Confluence Rivers, 

through its attorney, Lake Perry Lot Owners’ Association’s Third Set of Data Requests to 

Confluence Rivers Utility Operating Company, Inc. (“Third DR”), a copy of which is attached 

hereto as Exhibit A and make a part hereto for all purposes.  The data requests seek information 

on the following general matters: 

CR1 – Information pertaining to the Port Perry systems; 

CR2 – Litigation involving Confluence Rivers; 

CR3 – Litigation involving Port Perry; and  

CR4 – Litigation involving Josiah Cox, particularly related to his involvement with 

Trumpet Builders, LLC. 

5. On November 9, Confluence Rivers delivered their letter of objection to certain of 

the referenced data requests, a copy of which is attached hereto as Exhibit B and made a part 

hereto for all purposes.  The letter of objection objects to 3CR1 1, 2, 5, 6, 7, 8, 9, 10, 11, 13, 15, 

16, and 17 on the grounds of relevance and not being calculated to lead to discovery of 

admissible evidence.  In addition, Confluence Rivers claims that it has no interest in Port Perry.  

Therefore, the information may be beyond Confluence Rivers’ possession, custody, and control.  

Finally, Confluence Rivers objects to data requests 3CR2, 3CR3, and 3CR4 on similar grounds. 
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6. On November 12, the undersigned counsel contacted counsel for Confluence 

Rivers for the purpose of resolving the dispute.  On November 14, counsel met with the Hearing 

Examiner in compliance with 4 C.S.R. 240-2.090(8). 

7. Parties may obtain discovery regarding any matter, not privileged, that is relevant 

to a pending action or reasonably calculated to lead to the discovery of admissible evidence.  

Commission Rule 4 CSR 240-2.090(1) provides that discovery in matters before the Commission 

may be obtained by the same means and under the same conditions as in civil actions in the 

circuit court pursuant to Mo. Sup. Ct. Rule 56.01(b)(1). 

8. The information sought by the Owners Association’s Third DR is the epitome of 

relevant and calculated to lead to discovery of admissible evidence.  The purpose of this 

proceeding is to establish whether the transfer of the assets from Port Perry to Confluence Rivers 

is detrimental to the public interest.  One of the most significant issues at issue in this case, 

according to Confluence Rivers’ Application, is the condition of the present wastewater and 

drinking water systems.  At the very center of this consideration is the information provided to 

the Missouri Department of Natural Resources for a Missouri State Operating Permit.1  For Port 

Perry, this consideration is particularly relevant inasmuch as Port Perry’s Permit No. MO-

0116998 expires November 30, 2018.2  Attached hereto as Exhibit C is a copy of Port Perry’s 

Missouri State Operating Permit, MO-0116998, which is incorporated herein for all purposes.  

The permit application describes the condition of the systems and Owners Association needs the 

information to assess and prepare rebuttal testimony in response to Confluence Rivers’ claims of 

public interest. 

                                                            
1 See Report and Order, Orler v. Folsum Ridge, LLC, Case Nos. WC-2006-0082 et al., pp. 50-51 
2 10 CSR 20-6.010(5)(C) requires applications for permit renewals be submitted a minimum of 180 days prior to 
renewal. 
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9. The permit application provides the most relevant information regarding the 

condition of the water and sewer systems.  Owners Association’s data request 3CR1 was 

designed to obtain the information necessary to comply with the DNR application process or aid 

an engineer in analyzing that information.  Attached hereto as Exhibit D is a copy of the DNR 

Form B – Application.  These documents identify critical information in describing the 

conditions within the Port Perry water and sewer system.  The following is a list of the 

information sought by the Third DR 3CR1 (objected to requests identified) and an indication of 

where each specific requested piece of information will be used in the DNR application process 

or in the engineering judgment needed for reviewing the information: 

3CR1 
 
1 - Maps and plans - (Sections 7 and 8 on Form B or Sections 7 and 10 on Form B2) 
2 - List of water and sewer customers - (Section 8.3 on Form B or Section 7.5 on Form 
B2) 
5 - Monthly water sales - (Section 8.4 on Form B or Section 7.6 on Form B2 to determine 
effluent flows) 
6 - Monthly volume of wastewater effluent - (Section 8.4 on Form B or Section 7.6 on 
Form B2) 
7 - List of property owned, leased, or controlled - (Section 2, 3, and 4 on both Form B or 
B2) 
8 - Sewer service connection or connection agreements - minimum standard of care to 
prohibit disconnection and financial due diligence 
9 - Subdivision plats of all user areas - standard of care for due diligence 
10 - Amount of cash on hand - standard of care for due diligence 
11 - List of existing debts - standard of care for due diligence 
13 - Operating Permit Section D, Special Conditions Item No. 13 
15 - Copy of all engineering studies - MO-0116998 Section D, Special Conditions and to 
provide future improvements claimed. 
16 - List of all easements and agreements for access - MO-0116998 Section D, Special 
Conditions 
17 - Copy of certificate of insurance - standard of care for due diligence 

10. Applicant Confluence Rivers further attempts to avoid the data request by 

claiming that it has no ownership interest in Port Perry and that the information may be beyond 
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its possession, custody, and control.  Despite the fact that the Commission has granted 

Confluence Rivers the ability to proceed with this application without the participation of the 

seller of the assets, Applicant Confluence Rivers should not be allowed to hide behind this 

subterfuge.   

11. Section 393.190.1, RSMo., states that no water or sewer corporation, as defined 

by § 386.020, RSMo., “shall hereafter sell, assign, lease, transfer, mortgage or otherwise dispose 

of or encumber the whole or any part of its franchise, works or system, necessary or useful in the 

performance of its duties to the public…without having first secured from the commission an 

order authorizing it so to do.”  The statute contemplates that the seller seek the Commission’s 

permission and approval to transfer its utility assets.  Indeed, the Commission’s jurisdiction 

extends to a public utility as defined in the law.  The Commission also maintains general 

supervisory authority and jurisdiction over public utilities. 

12.  The simple fact that the seller is not a party to a case should not shield it and Port 

Perry from discovery requirements.  Rule 4 CSR 240-2.090(1) provides that discovery in 

Commission proceedings “may be obtained by the same means and under the same conditions as 

in civil actions in circuit court.” And in circuit court, of course, a third party may be required to 

produce documents at a deposition just as they would be required to do if they were a party to the 

case.3  

13. Commission Rule 4 CSR 240-2.100 specifically provides for the issuance of a 

subpoena for the production of documents. That rule is not limited to parties to the proceedings 

at the Commission. Clearly, therefore, this rule is intended to apply to third parties as well, just 

as in circuit court proceedings, and all the more as to an entity that the statute clearly 

                                                            
3 See Mo Rules 57.03(a) and (b); Rule 58.01.   
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contemplates is under the Commission’s jurisdiction and requires the Commission approval to 

transfer its assets. 

14. Data requests 3CR2 – 3CR4 relate to litigation involving Confluence Rivers, Port 

Perry, and Josiah Cox, particularly as relates to his involvement with Trumpet Builders, LLC.  

Confluence Rivers objects to these data request on grounds similar to its objections to data 

requests 3CR1, that they are not relevant nor reasonably calculated to lead to discovery of 

admissible evidence, or not within the possession, custody, and control of Confluence Rivers.  

Owners Association’s response is similar to its argument set forth above in support of its motion 

to compel a response to 3CR1. 

15. Information on prior litigation is generally discoverable in all civil litigation in 

that it is calculated to lead to information on prior conduct which may be related to the subject 

litigation.  It is all the more relevant when, as here, the issue of public interest includes an 

assessment of the qualifications of the entities to undertake utility services.  At paragraph 60 of 

its Application, Confluence Rivers claims that it is fully qualified to own and operate the subject 

public utilities.  Any information that tests that claim is relevant to this proceeding, which 

includes evidence of prior litigation. 

16. Again, Port Perry should not be able to abdicate its role as seller of public utility 

assets and its responsibility to this Commission simply because Confluence Rivers has opted and 

been permitted to take on the sole role as Applicant.  The Commission continues to have 

authority to permit discovery under the same terms as the civil courts.  And it has a responsibility 

to maintain jurisdiction over public utility companies. 

17. Discovery serves several purposes, including the elimination of surprise at trial, 

the ascertainment of truth and the narrowing of issues for trial.  Spacewalker, Inc. v. American 
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Family Mut. Ins. Co., 954 S.W.2d 420, 423 (Mo. App. E.D.1997).  The information sought in 

Owners Association is clearly relevant to Confluence Rivers’ claim regarding the condition of 

the facilities, plans to improve the facilities, the prudence and public interest of those plans, and 

the qualification of Confluence Rivers to fulfill the obligations of the utility company. 

WHEREFORE, for the foregoing reasons, the Owners Association respectfully requests 

the Commission direct Confluence Rivers, or, in the alternative Port Perry, to provide full and 

complete answers to Owners Association’s Third Set of Data Requests.   

      Respectfully submitted, 

 

       By:     

       David C. Linton, #32198 
       314  Romaine Spring View 
       Fenton, MO 63026 
       Telephone:  314-341-5769 
       Email:  jdlinton@reagan.com 
 

Attorney for Lake Perry Lot Owners’ 
Association 

 
 
Filed: November 21, 2018 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that a true copy of the foregoing Application to Intervene was sent to all 

parties of record in File No. WM-2018-0116 and SM-2018-007 via electronic transmission this 

21st day of November, 2018. 

    



 
 

BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of Confluence  )  
Rivers Utility Operating Company, Inc. to   )  
Acquire Certain Water and Sewer Assets,   )  Case No. WM-2018-0116  
For a Certificate of Convenience and Necessity,  )  Case No.  SM-2018-0117  
and, in Connection Therewith, To Issue   )  
Indebtedness and Encumber Assets    ) 

 
LAKE PERRY LOT OWNERS’ ASSOCIATION’S THIRD SET OF DATA REQUESTS  

TO CONFLUENCE RIVERS UTILITY OPERATING COMPANY, INC. 
 
 Definitions: for purposes of these data requests the following words and phrases are defined as 
indicated: 
 
“Confluence Rivers” means Confluence Rivers Utility Operating Company, Inc. 
 
“Contract” means the Agreement for Sale of Utility System, by and between Central States 
Water Resources, Inc. and Port Perry Service Company, dated June 20, 2017, and attached as 
Appendix I-C to the Application in this case. 
 
“Correspondence” shall have the broadest meaning possible, including but not limited to, all 
written or printed matter or electronically stored matter or copies thereof, including the originals 
and all non-identical copies thereof and any attachments to or enclosures in, including without 
limitation e-mails, attachments to e-mails, letters, facsimiles, notes of communications, summary 
of communications, memoranda, opinions about communications, compilations of 
communications, inter-office and intra-office communications, notations of any sort of 
conversations or communications, diaries, appointment books or calendars, teletypes, telefax, 
thermafax, confirmations, computer data (including information or programs stored in a 
computer, server or other data storage device, whether or not ever printed out or displayed), text 
messages, and all drafts, alterations, modification, changes and amendments of any of the 
foregoing, and all graphic or manual records or representations of any kind.  
 
“Communications” means all occasions on which information was conveyed from one person to 
another (a) by means of a document, including electronically, or (b) verbally, including but not 
limited to, by means of a telephone or other mechanical device. The word “communications” 
shall have the broadest meaning possible, including but not limited to, all written or printed 
matter or electronically stored matter or copies thereof, including the originals and all non-
identical copies thereof and any attachments to or enclosures in, including without limitation e-
mails, attachments to e-mails, letters, facsimiles, notes of communications, summary of 
communications, memoranda, opinions about communications, compilations of communications, 
inter-office and intra-office communications, notations of any sort of conversations or 
communications, diaries, appointment books or calendars, teletypes, telefax, thermafax, 
confirmations, computer data (including information or programs stored in a computer, server or 
other data storage 2 device, whether or not ever printed out or displayed), text messages, and all 
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drafts, alterations, modifications, changes and amendments of any of the foregoing, and all 
graphic or manual records or representations of any kind.  
 
“MDNR” means the Missouri Department of Natural Resources. 
 
“Document” shall be construed in accordance with Missouri Supreme Court Rule 58.01 and shall 
mean the original and every draft or non-identical copy (whether different from the original 
because of handwritten notes or underlining or checkmarks on the copy or otherwise) of every 
paper, electronic record, electronic mail or other record, regardless of origin, location or format, 
whether sent or received or made or used internally, in whatever form, electronic or otherwise, in 
the possession, custody, or control of Confluence Rivers, Port Perry or the person to whom the 
particular data request is directed, or in the possession, custody or control of the attorneys for 
Confluence Rivers, Port Perry or the attorneys for the person to whom the particular data 
requests are directed.  
 
“Entity” means an individual, a company, a governmental unit or any other form of organization 
or association.  
 
“Identify” with respect to a person means to provide, to the extent available, the person’s name, 
employer and business address.  
 
“Port Perry” means Port Perry Service Company. 
 
Data Requests:  
 
3CR1 Please provide the following: 
 
1. All water line service maps, well plans, lists of interconnections, and design and 

construction plans Port Perry has of the Lake Perry subdivision. 

2. Port Perry’s user list of its water and sewer customers within the Lake Perry subdivision. 

3. Copies of any and all correspondence between MDNR on one hand and Port Perry on the 

other, including but not limited to all letters of warning, violations, abatement orders, and 

or consent judgements. 

4. Discharge Monitoring Reports for wastewater effluents and/or application summaries for 

calendar years 2017 and 2018. 

5. Monthly water sales for Port Perry for calendar years 2017 and 2018. 



 
 

6. Monthly volumes of wastewater effluent for Port Perry for calendar years 2017 and 

2018.   

7. A list of real property owned, leased, or otherwise controlled by Port Perry which is used 

or may be used by Port Perry in the provision of water and/or sewer services, 

a. including parcel maps of same, and 

b. any and all agreements related to same.     

8. Copies of any and all sewer service and/or connection agreements between Port Perry 

and its customers, including such agreements that would allow control of “disconnection” 

or “no Disconnect” resolutions, agreements, and or documents on each user.   

9. Subdivision plats of all user areas, of sewer and water copies of covenants, restrictions, 

that govern water and sewer use, connection, disconnection, and or rules and regulations 

of the lake Perry customers.   

10. The amount of cash on hand non-obligated. 

11. A list of all existing debts of Port Perry, including forms, terms, and holders of liens. 

12. A copy of the current tariffs of Port Perry, including but not limited to the current user 

rates for water for each service area and the current sewer rates for sewer for each service 

area. 

13. A copy of any and all current Port Perry operation and maintenance rules, policies, or 

procedures, including any and all procedures identifying or directing the proper treatment 

of any equipment, tanks, pumps, wells, and/or service lines (“equipment”), whether such 

equipment is owned by Port Perry or not.  



 
 

14. Copies of any and all engineering studies of the Port Perry water or sewer systems, 

including but not limited to any and all alternative analyses or estimates for WWTF 

upgrades or water needs. 

15. Copies of any and all interconnection agreements for water or sewer service agreements, 

whether in effect or pending.   

16. A list of all easements and agreements for access to any and all land and/or equipment 

utilized by Port Perry in providing service to the Lake Perry subdivision. 

17. Copies of any and all certificates of insurance issued to Port Perry and the annual cost of 

same. 

3CR2. Has Confluence Rivers, its owners, organizers, and/or officers been sued or had suit 

brought against them within the last ten (10) years? If so, please provide the following for each and 

every such lawsuit: 

a. Name of the party bringing suit; 

b. Court or agency where claim or suit was filed; 

c. Name of attorney; and  

d. Outcome of the claim or suit. 

3CR3  Has Port Perry, its owners, organizers, and/or officers been sued or had suit brought 

against them within the last ten (10) years? If so, please provide the following for each and every such 

lawsuit: 

a. Name of the party bringing suit; 

b. Court or agency where claim or suit was filed; 

c. Name of attorney; and  

d. Outcome of the claim or suit. 



 
 

3CR4  Has Josiah Cox ever been an owner or officer of Trumpet Builders, LLC?  If so, please provide 

the following: 

a. The period of time during which Mr. Cox was an owner and/or an officer; 

b. Whether Trumpet Builders, LLC was sued or had suit brought against it during such 

period of time; 

c. For each and every suit, the style of the case, Cause No. and court or agency where such 

claim or suit was filed;  

d. Name of the party bringing suit; 

e. Name of attorney representing the opposing party; and 

f. Outcome of the claim or suit. 

Respectfully submitted, 

       By:    

       David C. Linton, #32198 
       314 Romaine Spring View 
       Fenton, MO 63026 
       Telephone:  314-341-5769 
       Email:  jdlinton@reagan.com 
 

CERTIFICATE OF SERVICE 

 I hereby certify that a true copy of the foregoing was sent to all parties of record in File 
Nos. WM-2018-0116 and SM-2018-0117 via electronic transmission this 1st day of November, 
2018. 
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November 9, 2018 

 

 

 

VIA ELECTRONIC MAIL 

 

 

Mr. David C. Linton 

314 Romaine Spring View 

Fenton, MO 63026 

jdlinton@reagan.com 

 

RE: Case No. WM-2018-0116/SM-2018-0117 

 Missouri Public Service Commission 

 

Dear David: 

 

We are in receipt of the Third Set of Data Requests from the Lake Perry Lot Owners’ 

Association (Lake Perry) related to the above-referenced case that were received on November 1, 

2018.   

  

This letter should be considered an objection on behalf of Confluence Rivers Utility 

Operating Company, Inc. (Confluence Rivers) to the identified data requests, in accordance with 

Commission Rule 4 CSR 240-2.090(2), for the reasons described in the following paragraphs. 

 

3CR1 – The data requests identified in section 3CR1 generally request documents related 

to Port Perry Service Company.  Confluence Rivers notes that it has no ownership interest in 

Port Perry.  Thus, the information may be beyond Confluence River’s possession, custody, and 

control.  Confluence River will, however, make request to Port Perry for the relevant requested 

information. 

 

Confluence Rivers further objects to 3CR1 data requests 1, 2, 5, 6, 7, 8, 9, 10, 11, 13, 15, 

16, and 17 as the responsive information is neither relevant to the subject proceeding nor 

reasonably calculated to lead to the discovery of admissible evidence. 
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November 9, 2018 

 

 

Confluence Rivers objects to 3CR1 data request 12 as it is publicly available and equally 

accessible by Lake Perry. 

 

3CR2 -- Confluence Rivers objects to section 3CR2 as the responsive information is 

neither relevant to the subject proceeding nor reasonably calculated to lead to the discovery of 

admissible evidence. 

 

3CR3 -- Section 3CR3 requests documents related to Port Perry Service Company.  

Confluence Rivers notes that it has no ownership interest in Port Perry.  Thus, the information is 

beyond Confluence River’s possession, custody, and control, or publicly available and equally 

accessible by Lake Perry.  Confluence Rivers further objects to 3CR3 as the responsive 

information is neither relevant to the subject proceeding nor reasonably calculated to lead to the 

discovery of admissible evidence. 

 

3CR4 -- Confluence Rivers objects to section 3CR4 as the responsive information is 

neither relevant to the subject proceeding nor reasonably calculated to lead to the discovery of 

admissible evidence. 

 

     BRYDON, SWEARENGEN & ENGLAND P.C. 

  

     By:   

 

      Dean L. Cooper 
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