Before the Public Service Commission

Of the State of Missouri

	In the Matter of the Application of Lake Region Water and Sewer Company for a Certificate of Convenience and Necessity authorizing it to enlarge and extend its service area and to construct, install, own, operate, control, manage, and maintain a water system for the public for the public located in an unincorporated area in Camden and Miller Counties, Missouri.
	)))))))))
	Case No. WA-2004-0201


STAFF'S MEMORANDUM AND RECOMMENDATION

COMES NOW the Staff of the Missouri Public Service Commission, by and through counsel, and, for its Memorandum and Recommendation, states to the Missouri Public Service Commission as follows:

Procedural History


1.  On October 29, 2003, Lake Region Water and Sewer Company (“Applicant” or “Company”) filed with the Commission an Application, in which it requested that the Commission issue the Company a certificate of public convenience and necessity to provide water service in an unincorporated area of Camden County near the Lake of the Ozarks.  The requested service area is located in an area known as Shawnee Bend #5, and is adjacent to the Company’s existing Commission-authorized service area.


2.  On November 12, 2003, the Commission issued a Notice of Deficiency, stating that the Application failed to comply with the Commission’s minimum filing requirements.  The Company filed additional documentation to correct the noted deficiencies on November 17, 2003.


3.  On November 20, 2003, the Commission issued an order directing the Staff to file, by no later than December 12, 2003, its Memorandum and Recommendation advising whether the Company’s Application should be granted.

Staff’s Investigation of the Application


4.  The Staff’s investigation into the Company’s Application included a review of the Application and supporting attachments and discussions with the Company’s manager.  Staff members involved in various aspects of the Staff’s investigation included Dale Johansen, Jim Merciel, and Martin Hummel of the Commission’s Water & Sewer Department.


5.  The Commission laid down criteria for evaluating applications for certificates of convenience and necessity in In the Matter of the Application of Tartan Energy Company, 3 Mo. P.S.C. 3d 173 (1994).  It said in that case that, in order for a certificate to be granted, the Applicant must satisfy the following criteria:  (1) there must be a need for the service; (2) the applicant must be qualified to provide the proposed service; (3) the applicant must have the financial ability to provide the service; (4) the applicant’s proposal must be economically feasible; and (5) the service must promote the public interest.  Tartan Energy, at 177.


6.  Rule 4 CSR 240-3.305 (1) (A) 5 provides that an application for a certificate of convenience and necessity shall include:

A feasibility study containing plans and specifications for the utility system and estimated cost of the construction of the utility system during the first three (3) years of construction; plans for financing; proposed rates and charges and an estimate of the number of customers, revenues and expenses during the first three (3) years of operations[.]


7.  The Company has not filed any document that can fairly be characterized as a feasibility study, as required by Rule 4 CSR 240-3.305 (1) (A) 5.  Instead, the Company noted, in Paragraph 5 of its Application, that it had filed a feasibility study for its present service area in Case No. WA-95-164 – nearly ten years ago.  In addition, the Company filed, as Appendix 4 to its Application, a very brief document, which was entitled “feasibility study.”  Rule 4 CSR 240-3.305 (1) (A) 5 requires an applicant for a certificate of convenience and necessity to submit a feasibility study; it does not authorize a mere supplement to a ten-year old feasibility study.  A feasibility study that is nearly 10 years old provides very little meaningful insight into the question of whether it is feasible for the Applicant to provide water service to the requested service area.

8.  The “feasibility study” that the Company attached to its Application as Appendix 4 fails to comply with the requirements of Rule 4 CSR 240-3.035 (1) (A) 5, in the following respects:



a.  The study does not contain plans and specifications for the utility system.  In fact, it does not even describe, in the most general terms, what type of plant and equipment will be utilized to provide water service.  The Company does not describe how the water service is to be provided, nor are there any system engineering plans included.  The size and type of the water storage is not given.



b.  There is no information whatsoever regarding “the estimated cost of the construction of the utility system,” as required by Rule 4 CSR 240-3.035 (1) (A) 5.  The study does not state whether the Company expects to receive contributions in aid of construction (“CIAC”) for the extension of the existing system.



c.  The feasibility study does not contain any information whatsoever about the plans for financing.  The study does not indicate whether a water system now exists or, if not, how a water system will be provided.  If a water system does now exist, the feasibility study does not identify the current owner of the water system, nor tell the purchase price for the system, nor identify the source of funds that will be used to pay the purchase price.  The study does not tell whether new investment will be required and it does not include any amount for interest expense.



d.  The feasibility study does not tell what the Company’s rates and charges will be, nor estimate the number of customers the Company expects to serve during the first three years of operation.  The feasibility study shows revenues (presumably all tariff revenues) of $790 in Year 1, $2,106 in Year 2, and $5,265 in Year 3.  However, it provides absolutely no information showing the basis for these revenue projections, and no information that would enable the Staff to determine whether the revenue projections are reasonable.  It does not tell whether the owners of existing homes who presently have access to privately owned wells have expressed an interest in the Company’s proposed service.  The Staff notes, however, that the revenue projections for this water system are identical to the Company’s revenue projections for the sewer service that it seeks to provide to customers in the same service area, as shown in Appendix 4 to the Company’s Application in Case No. SA-2004-0202.



e.  The feasibility study contains no estimate of expenses during the first three years, other than an apparent estimate that the Company will pay legal expenses of $3,000 in Year 1.  The Staff surmises that the company is representing that expenses will be negligible (or difficult to ascertain) because the proposed service territory will be adjacent to the Company’s existing service territory and will utilize some of the same facilities.  However, even if the combined service territories could achieve certain economies of scale, they could not provide water services without any expense whatsoever.



f.  It is impossible to determine, from the information provided, whether the Company’s proposal to provide water service to the requested service area on Shawnee Bend (near Shawnee Bend # 5) is feasible.


9.  The legal description of the proposed service area required by 4 CSR 240-3.305 (1) (A) 3 is ambiguous at best.  


10.  The map that is attached to the Application as Appendix 1 does not provide information regarding the scale that was used, does not show which lots are to be included or the boundaries of the service area, and does not appear to comply with the requirements of Rule 4 CSR 240-3.305 (1) (A) 4.


11.  The Application contains no information from which the Staff could determine whether the Applicant is qualified to provide the proposed service, or whether the Applicant has the financial ability to provide the service, as required by Tartan Energy.


12.  The Staff notes that the Application also fails to provide the following information:



a.  There is no report on how water will be supplied to the proposed service area, or on the status of construction, or on whether DNR construction permits or permits to dispense have been obtained.



b.  No part of the requested service area lies in Miller County, as suggested by the style that Applicant gave to this case.  Public notice in Miller County is therefore not required.



c.  The Application contains no information regarding the current stage of development in the requested service area or about the need for service in the proposed service area, as required by Tartan Energy Company.  Nor does it contain any information about the need for service adjacent to the requested service area.  The Application does not describe the Company’s long-term plan for providing service.



d.  The Application does not state whether fire flow and hydrants will be provided.



e.  The Application does not state whether service to customers in the proposed service area will be identical to the service now provided in the Company’s existing service area, and if not, how service to these two areas will differ.


f.  The Application does not reveal whether there are any unusual conditions that may affect the cost of, or complicate the provision of, service, nor does it explain how service will be provided to existing homes.

13.  The Staff has had some discussion with the Company’s manager, Mr. Fritz Ritter, about this Amended Application.  Mr. Ritter states that the Company is working on a large number of issues in trying to coordinate requests for service and in continuing to expand its service both inside and adjacent to the Company’s existing service area.  Applying for certificates is just one part of that process and the Company recognized that it was overdue.  Consequently, due to the press of other business, the applications for authority to serve Cornett Cove and other new service areas were submitted without adequate substantive information, and without Mr. Ritter’s direct oversight.

Staff’s Conclusions Regarding the Amended Application


14.  The burden of proof in regard to an application for certificate of convenience and necessity is upon the applicant.


15.  Based upon its investigation of the Application, the Staff has concluded that it cannot recommend to the Commission that a certificate of convenience and necessity be granted on the basis of the information provided in the Application and supporting attachments.  Supplementing the pending Application with minor clarifications will not be sufficient to remedy the defects in the pending Application.  However, the Company may be able to provide information that will be sufficient to remedy these shortcomings.

Additional Information


16.  During its investigation related to this case, the Staff also found that the Commission has not yet issued its normal “Order and Notice,” regarding the issuance of public notice of the Application and the establishment of an intervention deadline.

Staff’s Recommendations Regarding the Application


17.  Based upon the above, the Staff recommends that the Commission either deny the Application (without prejudice to the Company filing a new application), or that the Commission issue an order directing the Company to file a supplement to the Application that includes information sufficient for the Staff to form a meaningful recommendation to the Commission.


18.  If the Commission issues an order directing the Company to file a supplement to the Application, the Staff also recommends that the Commission issue its normal “Order and Notice” in this case, and further that the date for filing the Staff’s recommendation be set for no later than 60 days after the intervention deadline.  Public notice in Miller County will not be required.


WHEREFORE, the Staff respectfully requests that the Commission issue an order consistent with the Staff’s recommendations contained herein.
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