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INTRODUCTORY OVERVIEW


The catalyst for initiation of this case was the notification by the BPS Telephone Company (BPS or Company) that it was electing to be regulated under the “price cap” provisions of §392.245.2 RSMo 2000 (the election statute).  That notification took the form of a letter to the Secretary of the Commission dated March 13, 2002.  As part of its election notice, the Company stated that it was a small incumbent local exchange company, and that an alternative local exchange company, Missouri State Discount Telephone (MSDT) was certificated to provide basic local exchange service and was providing service in BPS’s service area.  Therefore, according to the import of the letter from the Company, the election to price cap regulated status was valid under the requirements of the election statute.  


The Staff of the Missouri Public Service Commission (Staff) and the Office of Public Counsel (OPC) collectively challenged the validity of the price cap election on the basis that MSDT was not providing basic local exchange service in BPS’s service area as is required by the election statute, and on the rationale that MSDT was not competing with BPS as is contemplated by the overall statutory scheme of Chapter 392 RSMo 2000.

MISSOURY STATUTORY SETTING

Price Cap Election Statute

§392.245.2

A large incumbent local exchange telecommunications company shall be subject to regulation 

under this section upon a determination by the commission that an alternative local exchange telecommunications company has been certified to provide basic local  telecommunications service and is providing such service in any part of the large incumbent company’s service area.  A small incumbent local exchange telecommunications company may elect to be regulated under this section upon providing written notice to the commission if an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company’s service area, and the incumbent company shall remain subject to regulation under this section after such election.

Statutory Definition of Basic Local Telecommunications Service 

§386.020(4)

“Basic local telecommunications service”, two-way switched voice service within a local calling scope as determined by the Commission comprised of any of the following services and their recurring and nonrecurring charges: (a) Multiparty, single line, including installation, touchtone dialing, and any applicable mileage or zone charges; (b) Assistance programs for installation of, or access to, basic local telecommunications services for qualifying economically disadvantaged or disabled customers or both, including, but not limited to, lifeline services and link-up Missouri services for low-income customers or dual-party relay service for the hearing impaired and speech impaired; (c) Access to local emergency services including, but not limited to, 911 service established by local authorities; (d) Access to basic local operator services; (e) Access to basic local directory assistance: (f) Standard intercept service; (g) Equal access to interexchange carriers consistent with rules and regulations of the Federal Communications Commission; (h) One standard white pages directory listing.

Certification to Provide Basic Local Services in a Small Incumbent’s Service Area Requirement to Provide Essential Telecommunication Services

§392.451.1(1)

1.  Notwitstanding any provisions of this act to the contrary, and consistent with section 253(f) of the federal Telecommunications Act of 1996, the commission shall approve an application for a certificate of local exchange service authority to provide basic local telecommunications service or for the resale of basic local telecommunications service in an area that is served by a small incumbent local exchange telecommunications company only upon a showing by the applicant and a finding by the commission, after notice and hearing that: (1)  The applicant shall, throughout the service area of the incumbent local exchange telecommunication company, offer all telecommunications services which the commission has determined are essential for purposes of qualifying for state universal service fund support; 

Purpose and Construction of Chapter 392

§392.185

The provisions of this chapter shall be construed to:  (1) Promote universally available and widely affordable telecommunications services; (2) Maintain and advance the efficiency and availability of telecommunications services; (3) Promote diversity in the supply of telecommunications services and products throughout the state of Missouri; (4) Ensure that customers pay only reasonable charges for telecommunications service; (5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services; (6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest; (7) Promote parity of urban and rural telecommunication services; (8) Promote economic, educational, health care and cultural enhancements; and (9) Protect consumer privacy.

Another Statutory Reference to “Competition” in Chapter 392 

§392.450.1(2)

The Commission shall approve an application for a certificate of local exchange service authority to provide basic local telecommunications service or for the resale of basic local telecommunications service only upon a showing by the applicant, and a finding by the commission…that the applicant has complied with the certification process established pursuant to section 392.455… (2) Meet the minimum service standards, including quality of service and billing standards, as the commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete.
Commission Rules

4 CSR 240-31.010 Definitions

(5) Essential local telecommunications services—Two (2) way switched voice residential service within a local calling scope as determined by the Commission, comprised of the following services and their recurring charges:  (A) Single line residential service, including Touch Tone dialing, and any applicable mileage or zone charges; (B) Access to local emergency services, including, but not limited to, 911 service established by local authorities; (C) Access to basic local operator services; (D) Access to basic local directory assistance; (E) Standard intercept service; (F) Equal access to interexchange carriers consistent with the rules and regulations of the Federal Communications Commission (FCC); (G) One (1) standard white pages directory listing; and (H) Toll blocking or toll control for qualifying low-income customers.

Excerpt from 4 CSR 240-32.100 Provision of Basic Local and Interexchange Telecommunications Service

(1) Each basic local telecommunications company shall provide all the minimum elements necessary for basic local interexchange telecommunications service prescribed in this rule.  (2) The following technologies shall constitute the minimum elements necessary for basic local and interexchange telecommunications service:  (A) Single line service; (B) Availability of dual tone multifrequency signaling; (C) Electronic switching with Enhanced 911 (E-911) access capability or an enhanced version thereof; (D) Digital interoffice transmission between central office buildings; (E) Penetration of the International Telephone and Telegraph Consultative Committee’s Signalling System Number Seven (CCITT SS7), or an enhanced version thereof, down to the tandem level of the switching hierarchy; (F) Availability of custom calling features including, but not limited to, call waiting; call forwarding; three (3) way calling and speed dialing; and (G) Equal access in the sense of dialing parity and presubscription among interexchange telecommunications companies for calling between local access and transport areas (intraLATA and interLATA presubscription)…

ISSUES FOR RESOLUTION

Essentially, the core issue for the Commission to decide in this case is whether Missouri State Discount Telephone (MSDT) is providing “basic local telecommunications service” in BPS Telephone Company’s service area?


Another significant issue presented in this contested case is would the type or level of competition that MSDT provides BPS Telephone Company (BPS) be a relevant consideration in determining whether BPS is subject to price cap regulation?

The ultimate issue for the Commission to determine is does BPS qualify for price cap regulatory status under §392.245, RSMo 2000?

ARGUMENT


Is Missouri State Discount Telephone(MSDT) providing basic local telecommunications service in BPS’s service area?  


No.  Staff’s position is that MSDT is providing telecommunications service that amounts to far less than basic local telecommunications service.  Staff would characterize what MSDT   provides as merely “prepaid local exchange service”.  William Voight, Staff’s witness, explains what MSDT provides in its service offering in this way:

State Discount provides prepaid local exchange telephone service only.  In so doing, State Discount does not provide equal access to long distance carriers, does not provide access to operator services, does not provide access to directory services, and does not provide access to any service, which requires a “post billing” arrangement. (Voight Direct Ex. 3, p. 4, lines 12-15, Exhibit 3 referred to hereafter as Voight D). 

BPS’s service complies with all of the modernization requirements of the Commission’s rules for the provisioning of basic local telecommunications service.  Services of State Discount do not comply with these requirements (Voight D, p.5, lines 5-7).

State Discount does not satisfy the minimum standards established by the Commission for the provisioning of basic local telecommunications service.  Those minimum standards are contained within 4 CSR 240-32.100, the so-called “Modernization Rule”.  Specifically, State Discount does not provide equal access to interexchange carriers (that is to say, State Discount does not provide One Plus equal access dialing for long distance).  This gap in its service offerings is reason enough, in my opinion, for the Commission to conclude that State Discount is not providing basic local telecommunications service (Voight D, p. 7, lines 10-17). 

BPS Telephone Company (BPS) challenged Staff’s assertion that MSDT was not providing basic local telecommunications service on the basis that the service provided by MSDT fulfilled the statutory requirements of basic local service as defined in §386.020(4).  Staff’s response to that position was voiced consistently both in pre-filed testimony and throughout the hearing, excerpts of which, are as follows:

Although the statute (§386.020(4)) provides a general reference for the definition of basic local telecommunications service, the Commission’s rules and individual tariffs must also be relied upon (Voight D, p. 9, lines 18-21).

 Plainly stated, only the Commission, by virtue of the general guidance provided by Missouri statutes (Chapter 386.020(40)), and through its rule making authority and tariff approval process, can determine what constitutes basic local telecommunications service.  This is because the current statutory framework defers to the Commission such things as calling scope, access to operator services, and the availability at no additional charge of other features such as touch-tone dialing.  Such are also the reasons why basic local telecommunications service is different for virtually every local exchange carrier in Missouri who, unlike State Discount and other prepaid resellers, do provide basic local telecommunications service (Voight D, p. 10, lines 6-14).

They (MSDT) are providing local exchange service as defined in §386.020.31, defined as telecommunications service between points within an exchange (Tr.200, lines 11-14).

Staff argues that just using the statute that defines basic local telecommunications 

service as urged by BPS could result in nonsensical factual scenarios.  To illustrate this point, during questioning by BPS regarding the statutory definition of basic local telecommunications service, Staff’s witness said that if “basic local service” consisted of only two way switched voice service, coupled with standard intercept service (which would meet the statutory definition of basic service), it would result in the following:

“…basically you would end up giving someone a dial tone and presumably a local calling scope, but the only one of these you provide is standard intercept service and it doesn’t make sense to me…I think you would pick up your phone and get nothing.  And when people called you, they would get a recording.” (Tr. 210, lines 1-25).

Staff contends that its position in this case in connection with the nonsensical factual scenario illustrated just above is supported by well settled principles of statutory construction, one of which is that statutes should not be construed to create absurd results, see Snyder v. Lewis, 955 S.W.2d 563, (Mo. App. W.D. 1997) and also see Ag Processing, Inc. v. South St. Joseph Indus. Sewer Dist., 937 S.W.2d 319, (Mo. App. W.D. 1996).   

Staff contends because §392.451 conditions certification to offer basic local telecommunications service in a small incumbent’s territory (such as BPS) on the provisioning of “essential telecommunication services” as determined by the Commission, that these essential services logically and necessarily make up what constitutes basic local telecommunications service.  The argument put in simpler terms is, if you’re required to provide essential telecommunications services to get certified to provide basic local service in a small ILEC’s service area, then these services logically make up basic local service. To argue that these essential services are not necessarily part of basic local service would be to infer that the certification process to obtain basic local service and the service requirements imposed to obtain that certification were meaningless.   

Again, when interpreting the meaning of statutes, the Courts presume that the legislature did not enact meaningless provisions, and that the legislature intended logical, rather than absurd or unreasonable results, see State v. Moriarty, 914 S.W.2d 416, (Mo. App. W.D. 1996). Common sense and ordinary logic would indicate that essential telecommunication services were deemed to constitute part of basic local service if they were required to obtain the certificate to provide basic local service in the first instance. 

Factually, BPS acknowledged that MSDT requests that BPS block all collect calls, directory assistance calls, operator assisted calls, 900 number calls, direct dial calls, and third party calls to MSDT’s customers  (Tr. 43, lines 20-25, Tr. 44, lines 1-8).  Commission Rule 4 CSR 240-31.010 defines “essential” local telecommunications services, and it provides that access to basic local operator services and access to basic local directory assistance are components of essential local telecommunications service.  It is undisputed that MSDT is not providing these two services to its customers in BPS’s service area.  It is also undisputed that all services listed in this essential services rule are mandatory (Tr. 90, lines 10-25 and Tr. 91, lines 1-5). 

 Thus, it is abundantly clear if essential local telecommunication services are part of basic local service, MSDT is not providing basic local service because it does not provide access to local operator services and local directory assistance service.  (Staff would respectfully note that analysis of what constitutes basic local telecommunications under this rationale involves an examination of both Commission rule and statute, an approach entirely consistent with the methodology and testimony of Mr. Voight, mentioned earlier above.)

Staff contends that MSDT is not providing basic local service because it is not satisfying the minimum standards for the provisioning of basic local service contained within the Commission’s “modernization rule” found in 4 CSR 240-32.100.   This rule provides a listing of the minimum technologies necessary to provide basic local service and requires (at paragraph G) that “equal access in the sense of dialing parity and presubscription among interexchange telecommunication companies for calling between local access and transport areas” be a part of the technical elements of basic local service.  In other words, Mr. Voight stated that that MSDT is not providing this feature because it is not providing “one plus equal access dialing for long distance” (Voight D, page 7, lines 10-15).  

The testimony was clear that MSDT blocks direct dialing calls in its service offering to its customers (Tr. 44, lines 5-6), and BPS admitted that MSDT customers do not have access to “one plus” and operator handled access to interexchange carriers (Tr. 107, at lines 19-22). There was evidence that MSDT customers can make long distance call but that they have to use prepaid long distance calling cards to do so (Tr. 107, lines 19-27 and Tr. 108, lines 1-8). It is undisputed that in simple terms, a customer of MSDT does not have the ability to pick up the phone and place a call through a presubscribed long distance carrier directly to another party.

Staff’s witness testified during cross examination (Tr. 206. Lines 22-25, Tr. 207, lines 1-8, lines 22-25, Tr. 208, lines 1-13) that the Staff believes that the language “as determined by the Commission” contained within Section 386.020(4) allows the Commission to modify or determine what constitutes basic local telecommunications service.  Briefly revisiting the statute, it says, inter alia, that basic local telecommunications service consists of two-way switched voice service within a local calling scope “as determined by the Commission.” The literal import of that language does not establish that it is only the local calling scope that can be determined by the Commission. The statute can reasonably be read to mean that the nature of the “two way switched voice service” can also be determined by this Commission. 

In sum, there is no language in the definitional statute, quoted at length by BPS, that inhibits the Commission from determining the nature and service features of what constitutes basic local telecommunications service.  In determining the meaning of a statute, a 

court looks to the language used, giving it its plain and ordinary meaning, see Director, State Dept Of Public Safety v. Murr, 11 S.W.3d 91,( Mo. App. W.D. 2000).
BPS would have the Commission believe that “basic local telecommunications service”  is something easily determined by merely looking at a definitional statute.  A brief look into a readily available telecommunications dictionary shows that this assertion is simply not true.  An inquiry into the definition of “basic service” and “local phone service” reveals the following:

Basic Service---- A telephone company service limited to providing local switching and transmission.   Basic Service does not include equipment.  The term Basic Service is unclear and varies between telephone companies and data communications service providers, Newton’s Telecom Dictionary, 16th edition, 2000, at page 98.  

Local Phone Service--- When I dial the pizza store on the corner, I’m making a local phone call.  But when I’m calling the pizza store fifty blocks away, is that a local phone call?  Answer, it could be.  It depends.  What’s local phone service?  What do you charge for it?  Once upon a time, most Americans didn’t pay for local phone service.  They paid a flat monthly fee.  Then the phone companies needed money, so they started charging for local service.  A few cents per call.  Then the phone companies timed the call and charged more the longer you talked.  Then they started charging for longer local calls—maybe for calls of ten miles and further.  In short, the definition and pricing of local phone calls is changing.  Now local calls are looking increasingly like long distance calls—charged by time, distance, and day of the week.  Newton’s Telecom Dictionary, 16th edition, 2000, at page 5031.

Staff would remind the Commission that the testimony of William Voight was clearly in 

unison with the sentiment of the telecommunications dictionary above, regarding the concept of basic local service, when he advised the Commission of the following:

Because of different calling scopes and different features and functionalities, basic local telecommunications service is different for virtually every local exchange carrier operating in Missouri.  BPS’s contention of a one-size-fits-all “standard definition” is simply incorrect. (Voight D at page 6, lines 8-11).

Mr. Voight was also being accurate and in tandem with the telecommunications 

dictionary already cited, when he discussed how the concept of basic local telecommunications is unique to each individual  telecommunications carrier.  Mr. Voight talked about these individual applications and service features as generally noted earlier by the Newton Dictionary, in this way:

...Section 386.020(4) only provides a general outline and defers to the Commission to determine such things as local calling scope and whether or not touch tone, access to operator services, as well as other features are included as part of basic local telecommunications service.  Commission rule 4 CSR 240-32.100 sets forth the minimum standards for providing basic local telecommunications service.  Moreover, each local exhange carrier’s tariff sets forth the local calling scope and other features which may be determined by the Commission to be included as part of basic local telecommunications service for any given carrier.  The other features I am referring to include features such as mileage charges and touch tone charges.

Despite assurances from the BPS expert witness, that the statute’s definition of basic 

local service at Section 386.020(4) was “quite clear” (Tr. 82, lines 4-7), it was evident that he didn’t know if “two way” (Tr. 82, lines 21-22) was defined in the Missouri statutes;  he didn’t know if the term “switched” (Tr. 83, lines 8-11) was defined anywhere in the statutes;  he didn’t know if “voice service” was defined anywhere in Missouri statutes (Tr. 83, lines 20-23); and, he admitted that “local calling scope “ was not defined anywhere in Section 386.020 and that it didn’t appear to be defined anywhere else in the body of Missouri statutes (Tr. 85, lines 1-4).          Staff submits that the dearth of statutory definitions and the differing nature of basic service offered by each telecommunications providers as described earlier herein, casts considerable fog on the “clarity” of what constitutes basic local service despite what BPS would have the Commission believe. This is especially true where a party asserts that only the statute controls.


Staff contends that the Commission decision in the Southwestern Bell Price Cap Case, 

Case No.TO-97-39, is not determinative of the issues raised in this case.  It’s clear when TO-97-397 was decided Southwestern Bell Telephone (SWBT) was and still is a very large ILEC (Tr. 99, lines 10-13).  It is equally clear that BPS is a small ILEC (Tr. 99, lines 14-16).  Since BPS is a small ILEC, the Staff concludes that the provisions of §392.451 become relevant in defining basic local telecommunications service because to obtain a certificate for basic local telecommunications service in a small ILEC’s territory, the telecommunications entity must provide “essential” telecommunications services in that territorial area.  And, again Staff contends that these essential services logically and necessarily make up basic local telecommunications service, supra at page 9 of this Brief. 


Secondly, the Report and Order issued in TO-97-39, states that if the legislature had intended the conversion to price cap regulation to be contingent on “effective competition” it could have included that language in 392.245.2 as it did in Section 392.245.5 (Report and Order at page 18).  Staff would reiterate that it is not arguing that “effective competition” is necessary for a valid price cap election, but that merely some form of competition is implied from the overall nature and purpose of Chapter 392 before a valid price cap election can occur (Voight Rebuttal, Ex. 4, page 2, lines 10-12, Voight D, page 18, lines 9-12 and see Tr. 170, lines 1-10). Thus, based upon the foregoing, Staff contends that the Commission decision in the SWBT case does not militate against the issues presented in this case.  

The Staff argues that Commission Case No. TT-99-237, In the Matter of AT &T 

Communications of the Southwest,Inc., Tariff Filing Proposing Direct Inward Dial for Digital Link Service, by implication stands for the proposition that it is possible to offer a “two way switched voice service within a local calling scope” without such service constituting “basic 

local service”.  Factually, this case arose because the Staff attempted to suspend imposition of an AT&T tariff filing that proposed adding inward dialing capabilities to AT&T’s Digital Link Service.  The rub was that this service already had outward dialing capabilities, and Staff was concerned that this scenario would authorize AT&T to provide “two way switched voice service within a local calling scope” without providing users the ability to obtain emergency 911 service (as required by the modernization rule imposed on the provisioning of basic local service).

 AT&T responded to the Staff by indicating that its proposed service “will provide certain business customers the ability to complete two-way switched voice calls within a local calling area” but that its Digital Link service was merely a “local exchange telecommunications service” defined by §386.020(31).  AT&T denied that its proposed service was a basic local service and articulated several reasons in support of that assertion.  

Ultimately, the Commission approved the proposed AT&T service.  From Staff’s perspective, approval of this offering without including a 911 feature, coupled with the concession from AT&T that the service was a two way switched voice service within a local calling area, logically amounted to a decision by the Commission that it was possible to provide “two way switched voice service within a local calling scope or area” without this service being classified as basic local service.  Again, Staff sees this decision and scenario as analogous to what MSDT provides, which is a switched voice service within a local calling scope that constitutes something far less than basic local service.

Another significant issue raised in this case is would the type or level of competitionthat MSDT provides BPS Telephone Company be a relevant consideration in determining whether BPS is subject to price cap regulation?


Yes.  The Circuit Court of Cole County’s comments in its review of the Commission’s decision in the SWBT price cap case (TO-97-397) lend support to this conclusion.  One of the Court’s Conclusions in its review of that case was as follows:

There is doubt that the competition envisioned by Section 392.245 will be met by a single reseller of telecommunications services, although Section 392.245.2 does not specify that any designated level of competition be obtained before price cap regulation is applied, see numbered paragraph 8of the Revised Findings of Fact and Conclusions of Law in Case Nos. CV197-1795CC & CV197-1810CC.

Obviously, the Court was recognizing that the legitimacy of the assertion of Staff and 

OPC that the price cap election statute contemplated that competition should exist before price cap regulatory status should be granted.  Staff agrees with the Court that at least some level of competition should exist before price cap status should be granted, supra at page 14 of this Brief.


In attempting to construe the meaning of a statute one of the cardinal rules is that the intention of the legislature in enacting the statute must be determined, and the statute as a whole should be looked at in construing any part of it, see J.S. v. Beaird, 28 S.W.3d 875 (Mo. banc 2000).  BPS’s own expert accepted this principle as being generally true (Tr. 96, lines 19-22).  

Other helpful rules the courts have carved out in working with statutes go something like this; the primary rule for construing statutes is that a legislative act must be interpreted according to the purpose of the enactment, see State ex rel. Ferguson-Wellston Bus Co. v. Public Service Com’n of State of Mo., 58 S.W.2d 312, 332 Mo 283 (1933), and in construing statutes, the courts must strive to implement the policy of the legislature and harmonize all provisions of the statute, see 20th & Main Redevelopment Partnership v. Kelley, 774 S.W.2d 139,( Mo. 1989).

The legislative purpose section of Chapter 392 is located at §392.185 and provides, in part that the provisions of this chapter shall be construed to:

(5) Permit the flexible regulation of competitive telecommunications companies and competitive telecommunications services;

(6) Allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest;

With the legislative emphasis above on competitive telecommunications services

and allowing “full and fair competition to function as a substitute for regulation”, the Staff  argues that considering whether competition exists between BPS and MSDT in terms of competitive telecommunications services or whether the situation under review involves competitive telecommunication companies is certainly reasonable and proper to effectuate the purposes of Chapter 392.


If the Commission agrees that competition is relevant in determining whether a price cap election is valid, it’s very clear that BPS’s election to acquire such status was void from the beginning or void ab initio.  The evidence was overwhelming in its message that there was no competition whatsoever between BPS and MSDT. For example, the service agreement between these two entities provided that MSDT could not “target” any current customers or new customers to the service area of BPS.  BPS’s target market could only include individuals who were not current BPS customers and who had been disconnected for nonpayment of BPS’s telephone charges (Resale Agreement, Ex. 6, page 6, Section 6.1).  BPS acknowledged that the targeting provisions in the agreement were mandatory and not discretionary in nature (Tr. 41, lines 13-19).    


During questioning by Commissioner Gaw, BPS acknowledged that if a customer did not have problems paying their phone bill, BPS could not give any reason why such a customer would choose MSDT over BPS (Tr. 69, lines 15-22).  In addition, when questioned by Commissioner Murray, BPS admitted that it was unlikely that MSDT could even advertise in BPS’s service area without violating the terms of the Resale Agreement (Tr.64, lines 17-25, and Tr. 65, line 1).  Obviously, this Resale Agreement is devoid of any competitive feature.

In terms of the relative services offered by BPS versus MSDT it was clear that there was no comparison.  According to the testimony of David Carson, BPS’s witness, MSDT customers could not make directory assistance calls (Tr. 43, lines 20-25), they could not utilize operator completed calls (Tr. 44, lines 1-2), they could not make 900 calls (Tr. 44, lines 3-4), they could not make direct dialed calls (Tr. 44, lines 5-6) and all third party calls were blocked (Tr. 44, lines 7-8).  BPS acknowledged that all of the services that are not provided by MSDT are provided by BPS unless they are blocked on the request of the customer (Tr. 44, lines 9-12).  

BPS admitted that customers of MSDT get a smaller service offering at a higher price (Tr. 44, lines 22-25).  And in terms of price, Staff’s testimony was that a residential customer of BPS’s Steele Exchange is charged a monthly rate of $7.00 by BPS.  In contrast, according to Staff, the customer of State Discount in the Steele Exchange pays a monthly rate of $50.00, a rate which is over 7 times greater than a superior service offered by BPS (Voight D, page 4, lines 19-22).  BPS admitted that customers of MSDT get a smaller service offering at a higher price (Tr. 44, lines 22-25) and BPS candidly acknowledged that normally in life, people don’t pay more for something that contains less (Tr. 45, lines 20-24).

Evidence was offered during the hearing that MSDT presented the Resale Agreement to BPS (Tr. 73, lines 22-24) and that BPS did not insist upon the “targeting” provisions (Tr. 73, line 25, and Tr. 74, lines 1-7).  However, regardless of the equities of who prepared the Resale Agreement, the provisions therein speak for themselves, and are binding contractual provisions that can still be examined for their glaring lack of competitive effect.

Staff argues that some of the testimony offered by BPS was inconsistent during the hearing. Specifically, when asked by Staff if BPS would agree that “target” could mean “seek out”, BPS would not clearly agree to that characterization (Tr. 40, lines 22-25, Tr. 41, lines 1-7) yet BPS used the same concept as “seek out” when answering questions from Commissioner Murray wherein BPS’s witness talked about the ability of MDDT to “go after” a customer (Tr.62, lines 12-15). 

In addition, when asked whether BPS disagreed that the limited nature and much higher costs of service offered by MSDT would be “self limiting” as to the type of customer that State Discount could actually acquire, the response was that this idea was “its opinion, I wouldn’t say if I agreed or disagreed…it’s an opinion” (Tr. 45, lines 1-20).  Yet again, when asked by Commissioner Gaw as to the kind of customer MSDT would likely acquire BPS acknowledged that the customer would be someone who had difficulty paying their telephone bills (Tr. 68, lines 7-18, and Tr. 69, lines 1-14), which is certainly a “self limiting” class of customer.

Lastly, the statement that there was “nothing” in the Resale Agreement between BPS and MSDT from providing service to any customer that requests its service (Carson Direct, Ex. 1, page 7, lines 16-18 and page 8, lines 1-14) proved to be meaningless when BPS admitted that MSDT could only “target” a very, very limited class of customer and that these targeting contractual provisions were mandatory, supra at pages 17 and 18 of this Brief.  Of course, BPS would provide service to these customers, but what was cloaked within that statement was that liability for breach of contract would exist if these customers who were “serviced” fell within the prohibited “targeted” class.  In addition, BPS admitted that failure to provide service to MSDT customers would probably violate federal law (Tr. 58, line 25 and Tr. 59, lines 1-3).


 Staff contends that certain portions of testimony from BPS’s consultant should not be considered in deciding the issues presented by this case.  For example, on one hand, the consultant testified that competition from wireless carriers is very real, however on the other hand, the consultant acknowledges that this competition in connection with application of the price cap status was not a valid consideration because these statutes contemplate competition from certified telecommunications carriers (Tr. 100, lines 13-25 and Tr. 101, lines 1-6).


In addition, the consultant’s testimony regarding the disadvantages of price cap regulation did not appear to make sense to the Staff from a pricing perspective.   In particular, the testimony that losing the ability to increase rates over the price cap maximum limit constituted a disadvantage to being price cap regulated.  In a competitive era where lower rates are expected to be the norm rather than the exception, this testimony seemed unrealistic.  The reasonable import of the consultant’s testimony on this subject was obviously directed to the “theoretical” aspects of price cap regulatory status.  

However, the Staff contends that most telecommunications companies are able to project cost increases into the future, and if any such drastic increases were anticipated they would not seek price cap classification.  It is submitted that the “real advantage” for BPS’s pursuit of price cap status is the ability to retain earnings without an investigation into those earnings, a point that was clearly pointed out in response to questions from Commissioner Lumpe (Tr. 104, lines 3-20). 


Although objected to by the Staff and overruled, the issue of whether a pure reseller failed to qualify an incumbent for price cap status was placed in the case during the hearing Tr. 151, lines 5-25 and Tr. 152, lines 1-13).  In light of this, Staff would argue that not only are MSDT’s services less than basic local service, MSDT does not “provide” them it resells them.  The statutes distinguish between the provision of service and the resale of service.

Sections 392.450.1 and 392.451.1 RSMo 2000 provide for the Commission’s approval of an application for a certificate of local exchange service authority to provide basic local telecommunications service “or” for the resale of basic local telecommunications service.  Section 392.245.2 provides, in part, that a small ILEC (incumbent local exchange carrier) may elect price cap regulation if an ALEC (alternative local exchange carrier) is “providing” basic local service in any part of the small ILEC’s service area.  This statute does not authorize an election based upon an ALEC’s resale of basic local service.

Support for Staff’s position above can be found at page six (6) paragraph 9 of the Conclusions expressed by Judge Brown in his review of the SWBT Price Cap Case, TO-97-397, occurring in Cole County Case Nos. CV197-1759CC and CV197-1810CC, wherein the Judge said the following:

Although Section 392.245.2 does not specifically state that competition must be by a company providing service through its own facilities, it is a possible interpretation when read in association with Section 392.450 where a reseller is distinguished from a company that utilizes its own facilities to provide basic local exchange telecommunications service.

To close its Initial Brief in this matter, Staff respectfully refers to a small excerpt of testimony offered by OPC witness Barbara Meisenheimer regarding the collective sentiment of both Staff and OPC concerning the core issue presented by this case.  That excerpt is as follows:

Missouri State Discount in entering a small company territory took on a greater burden than other carriers took on when they entered the large company territories.  The standard is higher.  It is essential local service.  It is not just simply some type of vanilla basic local service (Tr. 255, lines 19-25).

Q. But your argument is when they provide basic local telecommunications service, it has to be consistent with the statutory definition, it has to be consistent with the Commission’s rule, it has to be consistent with their tariffs and it has to be consistent with the certification process that’s laid out later in other subsections of the statute, right?

A. To satisfy the price cap statute, yes. (Tr. 261, lines 2-9).

CONCLUSIONS

The ultimate question presented by this case is does BPS qualify for price cap regulation under Section 392.245 RSMo 2000?  Based upon the arguments of Staff and the Office of Public Counsel, the Staff respectfully requests that the Commission answer this question in the negative.  Specifically, the Staff is requesting that the Commission find that MSDT is not providing basic local telecommunications service in the service area of BPS Telephone Company as is required by the price cap election statute.  The Staff is also requesting that the Commission find that the type or level of competition is a relevant factor in determining whether BPS Telephone Company is subject to price cap regulation.
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