
BEFORE THE PUBLIC SERVICE COMMISSION  
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of        )  
Confluence Rivers Utility Operating Company, Inc.,  )  
For Authority to Acquire Certain Water and Sewer   )  File No. WA-2019-0299   
Assets and for a Certificate of Convenience and   )    
Necessity              )    

  
LAKE PERRY LOT OWNERS ASSCIATION’S 

MOTION TO STRIKE AND FOR OTHER SANCTIONS 
  
COMES NOW Lake Perry Lot Owners Association (“Association”) and, as its Motion to 

Strike, states as follows to the Missouri Public Service Commission (“Commission”):  

1. The Association was granted intervention by the Commission to this case on April 

15, 2019. 

2. The Association’s motion to join Port Perry Service Company as a necessary 

Applicant was denied by the Commission on April 24, 2019. 

3. On July 25, 2019, Confluence Rivers filed the Direct Testimonies of Mr. Josiah 

Cox and Mr. Todd Thomas.  Among the statements contained in said Direct Testimonies were 

the following: 

Cox 
 

o “All the systems lack the financial, technical, and/or managerial capacity needed 
to provide safe and reliable water or sewer service.”  Page 11, lines 1 – 2. 

 
o “Due to their lack of utility experience and inability to make the investments 

necessary to upgrade its systems, Port Perry has concluded it is in the best interest 
of the Company and its customers to sell the systems to a qualified operator.”  
Page 11, lines 14 -17. 

 
o “Confluence Rivers is fully qualified, in all respects, to own and operate the 

systems to be acquired and to otherwise provide safe and adequate service – 
something that is not present at the current time.”  Page 16, lines 15 -18. 
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Thomas 
 

o “This well was inspected on March 2, 2018, and concerns were noted regarding 
the well’s capacity. While the well was running continuously during the summer 
without stopping on the weekends, this well clearly does not have the capacity to 
be the sole water source for the community.  Additionally, the flow meter at Well 
#1 showed a lower flow rate than expected, which is typically a sign of the well 
pump and motor nearing failure. This well needs to be pulled, wire replaced, 
column piping replaced where it has failed, and the well pump inspected to 
determine the extent of the issues to prevent complete failure, which would leave 
the system without water.”  Page 5, lines 9 – 17. 

 
4. At a town hall meeting held by the Association on September 5, Mr. Yamnitz, 

President of Port Perry Service Company, was present and made several representations, 

including but not limited to, the following: 

o Port Perry Service Company did not seek Confluence Rivers out to sell the Port 
Perry Service Company water and sewer systems, but Confluence Rivers sought 
Port Perry Service Company out to purchase the systems. 
 

o Port Perry Service Company is capable of and has maintained and operated the 
systems in a safe and adequate manner. 
 

o Port Perry has four additional offers to purchase the water and sewer systems at 
this time.  If the Commission denies the Application filed by Confluence Rivers, 
it may or may not consider other offers.  It is more than capable of continue to 
operate the water and sewer systems. 

 
5. In addition to the statements identified in paragraph 4 above, in an email to Mr. 

Todd Thomas, Mr. Yamnitz states, “When approached by Central States Water, of possibly 

making the purchase of the Company, I mentioned to a person that had shown interest in buying 

previously, but he said it wouldn’t work for him at this time.  We had been approached in 

previous years but decided at that time we would look into what they had to offer.”  A copy of 

said email was obtained in response to a data request and is attached hereto as Exhibit No. A.  

Exhibit No. A is confidential pursuant to the Commission Rules. 
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6. The undersigned counsel scheduled depositions for Mr. Yamnitz and Mr. Moll 

pursuant to notice and Commission subpoena on September 18, 2019.  Without making a motion 

to quash, the deponents through their counsel advised the undersigned counsel they would not 

appear and did not appear at the depositions.  The Record of Nonappearance have been attached 

hereto as Exhibit No. B. 

7. “Hearsay statements, or out-of-court statements used to prove the truth of the 

matter asserted, are generally inadmissible.” State v. Barnett, 980 S.W.2d 297, 306[23] (Mo.banc 

1998).   

8. In each of the statements made by Mr. Cox and Mr. Thomas cited above, the 

witnesses attempt to speak for the owners of Port Perry Service Company, Mr. Yamnitz and Mr. 

Moll, with statements presented for the truth of what is being stated.  The statements made by 

Mr. Yamnitz at the town hall meeting and the attached email cited above refute the statements of 

Mr. Cox and Mr. Thomas.  The undersigned counsel has undertaken reasonable efforts to test the 

veracity of the above statements by scheduling depositions of Mr. Yamnitz and Moll.  The 

efforts of the undersigned counsel to verify the truth of the statements has been actively thwarted 

by the parties to the subject agreement in this case by violating a subpoena issued by this 

Commission.  In the absence of the Port Perry Service Company as a party in this case, it is 

impossible for an opposing party to test the truth of the statements of Mr. Cox and Mr. Thomas.   

9. Not only is the evidence hearsay.  Port Perry Service Company, a company 

subject to the jurisdiction of this Commission, has violated a subpoena of this Commission.  The 

Commission rules permit sanctions for violation of the Commission’s rules on discovery.  (See 

Commission Rule 20 CSR 4240-2.090(1)).  At a minimum, the Commission should sanction the 

conduct of the parties to the agreement for violating the subpoena by striking the hearsay 
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evidence of Mr. Cox and Mr. Thomas and such other sanctions as the Commission deems 

appropriate. 

WHEREFOR, the Association respectfully requests the Commission strike the above 

referenced statements from the Direct Testimonies of Mr. Cox and Mr. Thomas and such other 

sanctions as the Commission deems just and reasonable. 

      Respectfully submitted, 

        By:  

       David C. Linton, #32198 
       314 Romaine Spring View 
       Fenton, MO 63026 
       Telephone:  314-341-5769 
       Email:  jdlinton@reagan.com 

 
Attorney for Lake Perry Lot Owners 
Association 

 
Filed: September 20, 2019 
 

CERTIFICATE OF SERVICE 

 I hereby certify that a true copy of the foregoing Request for Hearing and Prehearing 

Conference was sent to all parties of record in File No. WA-2019-0299 via electronic 

transmission this 20th day of September 2019. 
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BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of Confluence  ) 
Rivers Utility Operating Company, Inc., for   ) 
Authority to Acquire Certain Water and Sewer  )    File No. WA-2019-0299 
Assets and for a Certificate of Convenience   ) File No. SA-2019-0300 
and Necessity       ) 
 

NOTICE OF DEPOSITION AND SUBPOENA DUCES TECUM 
 
TO: Parties of Record 
 
 You and each of you are hereby notified that the undersigned counsel for Lake Perry Lot 
Owners Association will take the deposition of Brad Moll on Wednesday, July 31, 2019, at the 
offices of McCarthy, Leonard & Kaemmerer, located at 825 Maryville Centre Drive, Suite 300, 
Town and Country, Missouri 63017 beginning at 1:00 p.m.  The deposition will continue until 
completed or as otherwise agreed to by the parties. 
 
 Please take further notice that, pursuant to Rule 58.02 of the Missouri Rule of Civil 
Procedure, the deponent is hereby directed to bring to the deposition all documents and materials 
as described on Exhibit A attached hereto and incorporated herein by reference. 
 
      Respectfully submitted, 

       By:     
       David C. Linton, #32198 
       314 Romaine Spring View 
       Fenton, MO 63026 
       Telephone:  314-341-5769 
       Email:  dlinton@mlklaw.com 
 

Attorney for Lake Perry Lot Owners 
Association 

 
CERTIFICATE OF SERVICE 

 I hereby certify that a true copy of the foregoing Application to Intervene was sent to all 
parties of record via electronic transmission this ____ day of July, 2019. 
 

    

mailto:dlinton@mlklaw.com


Exhibit A 
 

 
 

1. Please provide copies of any and all written agreements between Lake Perry Land 
Company and Port Perry Service Company, including but not limited to the agreement 
between Lake Perry Land Company and Port Perry Service Company whereby Messrs. 
Yamnitz and Moll acquired an ownership interest in Port Perry Service Company or 
ownership of the assets which are the subject matter in this case. 
 

2. Please identify and provide a copy of all documents, correspondence and 
communications exchanged between employees, counsel, representatives or agents of 
Confluence Rivers on the one hand, and employees, counsel, representatives or agents of 
Port Perry Service Company on the other, related to the Contract, this case or Case Nos. 
WM-2018-0116 and SM-2018-0117. 

 
3. Please provide a list and a copy of each and every “existing asset” Port Perry anticipates, 

expects, or plans to transfer to Confluence Rivers pursuant to and as described in sections 
1 and 2 of the Contract, including any and all documents representing such existing assets 
recorded in the Recorder of Deeds office in Perry County, Missouri. 

 
4. Please identify and provide a list and a copy of each and every document, correspondence 

or communication between Port Perry on the one hand and any other Entity on the other 
hand regarding the Abatement Order on Consent No. 2019-WPCB-1582, issued by the 
Missouri Department of Natural Resources. 

 
5. Please identify and provide a list and a copy of each and every document, correspondence 

or communication between Port Perry on the one hand and Lake Perry Lot Owners 
Association or any member thereof on the other hand regarding the Contract, this case or 
Case Nos. WM-2018-0116 and SM-2018-0117. 

 
Definitions:  
 
“Confluence Rivers” means Confluence Rivers Utility Operating Company, Inc., any affiliate 
thereof and any employee, agent, or counsel of the same. 
 
“Contract” means the Agreement for Sale of Utility System, by and between Central States 
Water Resources, Inc. and Port Perry Service Company, dated June 20, 2017. 
 
“Correspondence” shall have the broadest meaning possible, including but not limited to, all 
written or printed matter or electronically stored matter or copies thereof, including the originals 
and all non-identical copies thereof and any attachments to or enclosures in, including without 
limitation e-mails, attachments to e-mails, letters, facsimiles, notes of communications, summary 
of communications, memoranda, opinions about communications, compilations of 
communications, inter-office and intra-office communications, notations of any sort of 
conversations or communications, diaries, appointment books or calendars, teletypes, telefax, 
thermafax, confirmations, computer data (including information or programs stored in a 
computer, server or other data storage device, whether or not ever printed out or displayed), text 
messages, and all drafts, alterations, modification, changes and amendments of any of the 
foregoing, and all graphic or manual records or representations of any kind.  
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“Communications” means all occasions on which information was conveyed from one person to 
another (a) by means of a document, including electronically, or (b) verbally, including but not 
limited to, by means of a telephone or other mechanical device. The word “communications” 
shall have the broadest meaning possible, including but not limited to, all written or printed 
matter or electronically stored matter or copies thereof, including the originals and all non-
identical copies thereof and any attachments to or enclosures in, including without limitation e-
mails, attachments to e-mails, letters, facsimiles, notes of communications, summary of 
communications, memoranda, opinions about communications, compilations of communications, 
inter-office and intra-office communications, notations of any sort of conversations or 
communications, diaries, appointment books or calendars, teletypes, telefax, thermafax, 
confirmations, computer data (including information or programs stored in a computer, server or 
other data storage 2 device, whether or not ever printed out or displayed), text messages, and all 
drafts, alterations, modifications, changes and amendments of any of the foregoing, and all 
graphic or manual records or representations of any kind.  
 
“Document” shall be construed in accordance with Missouri Supreme Court Rule 58.01 and shall 
mean the original and every draft or non-identical copy (whether different from the original 
because of handwritten notes or underlining or checkmarks on the copy or otherwise) of every 
paper, electronic record, electronic mail or other record, regardless of origin, location or format, 
whether sent or received or made or used internally, in whatever form, electronic or otherwise, in 
the possession, custody, or control of Confluence Rivers, Port Perry or the person to whom the 
particular data request is directed, or in the possession, custody or control of the attorneys for 
Confluence Rivers, Port Perry or the attorneys for the person to whom the particular data 
requests are directed.  
 
“Entity” means an individual, a company, a governmental unit or any other form of organization 
or association.  
 
“Identify” with respect to a person means to provide, to the extent available, the person’s name, 
employer and business address.  
 
“Port Perry Land Company” means Port Perry Land Co. LLC and any of its affiliates that may 
have had an ownership interest at any time in the assets which are the subject of this case. 
 
“Port Perry” means Port Perry Service Company. 
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OF THE STATE OF MISSOURI 
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Rivers Utility Operating Company, Inc., for   ) 
Authority to Acquire Certain Water and Sewer  )    File No. WA-2019-0299 
Assets and for a Certificate of Convenience   ) File No. SA-2019-0300 
and Necessity       ) 
 

NOTICE OF DEPOSITION AND SUBPOENA DUCES TECUM 
 
TO: Parties of Record 
 
 You and each of you are hereby notified that the undersigned counsel for Lake Perry Lot 
Owners Association will take the deposition of Michael Yamnitz on Wednesday, July 31, 2019, 
at the offices of McCarthy, Leonard & Kaemmerer, located at 825 Maryville Centre Drive, Suite 
300, Town and Country, Missouri 63017 beginning at 9:00 a.m.  The deposition will continue 
until completed or as otherwise agreed to by the parties. 
 
 Please take further notice that, pursuant to Rule 58.02 of the Missouri Rule of Civil 
Procedure, the deponent is hereby directed to bring to the deposition all documents and materials 
as described on Exhibit A attached hereto and incorporated herein by reference. 
 
      Respectfully submitted, 

       By:     
       David C. Linton, #32198 
       314 Romaine Spring View 
       Fenton, MO 63026 
       Telephone:  314-341-5769 
       Email:  dlinton@mlklaw.com 
 

Attorney for Lake Perry Lot Owners 
Association 

 
CERTIFICATE OF SERVICE 

 I hereby certify that a true copy of the foregoing Application to Intervene was sent to all 
parties of record via electronic transmission this ____ day of July, 2019. 
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Exhibit A 
 

 
 

1. Please provide copies of any and all written agreements between Lake Perry Land 
Company and Port Perry Service Company, including but not limited to the agreement 
between Lake Perry Land Company and Port Perry Service Company whereby Messrs. 
Yamnitz and Moll acquired an ownership interest in Port Perry Service Company or 
ownership of the assets which are the subject matter in this case. 
 

2. Please identify and provide a copy of all documents, correspondence and 
communications exchanged between employees, counsel, representatives or agents of 
Confluence Rivers on the one hand, and employees, counsel, representatives or agents of 
Port Perry Service Company on the other, related to the Contract, this case or Case Nos. 
WM-2018-0116 and SM-2018-0117. 

 
3. Please provide a list and a copy of each and every “existing asset” Port Perry anticipates, 

expects, or plans to transfer to Confluence Rivers pursuant to and as described in sections 
1 and 2 of the Contract, including any and all documents representing such existing assets 
recorded in the Recorder of Deeds office in Perry County, Missouri. 

 
4. Please identify and provide a list and a copy of each and every document, correspondence 

or communication between Port Perry on the one hand and any other Entity on the other 
hand regarding the Abatement Order on Consent No. 2019-WPCB-1582, issued by the 
Missouri Department of Natural Resources. 

 
5. Please identify and provide a list and a copy of each and every document, correspondence 

or communication between Port Perry on the one hand and Lake Perry Lot Owners 
Association or any member thereof on the other hand regarding the Contract, this case or 
Case Nos. WM-2018-0116 and SM-2018-0117. 

 
Definitions:  
 
“Confluence Rivers” means Confluence Rivers Utility Operating Company, Inc., any affiliate 
thereof and any employee, agent, or counsel of the same. 
 
“Contract” means the Agreement for Sale of Utility System, by and between Central States 
Water Resources, Inc. and Port Perry Service Company, dated June 20, 2017. 
 
“Correspondence” shall have the broadest meaning possible, including but not limited to, all 
written or printed matter or electronically stored matter or copies thereof, including the originals 
and all non-identical copies thereof and any attachments to or enclosures in, including without 
limitation e-mails, attachments to e-mails, letters, facsimiles, notes of communications, summary 
of communications, memoranda, opinions about communications, compilations of 
communications, inter-office and intra-office communications, notations of any sort of 
conversations or communications, diaries, appointment books or calendars, teletypes, telefax, 
thermafax, confirmations, computer data (including information or programs stored in a 
computer, server or other data storage device, whether or not ever printed out or displayed), text 
messages, and all drafts, alterations, modification, changes and amendments of any of the 
foregoing, and all graphic or manual records or representations of any kind.  
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“Communications” means all occasions on which information was conveyed from one person to 
another (a) by means of a document, including electronically, or (b) verbally, including but not 
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confirmations, computer data (including information or programs stored in a computer, server or 
other data storage 2 device, whether or not ever printed out or displayed), text messages, and all 
drafts, alterations, modifications, changes and amendments of any of the foregoing, and all 
graphic or manual records or representations of any kind.  
 
“Document” shall be construed in accordance with Missouri Supreme Court Rule 58.01 and shall 
mean the original and every draft or non-identical copy (whether different from the original 
because of handwritten notes or underlining or checkmarks on the copy or otherwise) of every 
paper, electronic record, electronic mail or other record, regardless of origin, location or format, 
whether sent or received or made or used internally, in whatever form, electronic or otherwise, in 
the possession, custody, or control of Confluence Rivers, Port Perry or the person to whom the 
particular data request is directed, or in the possession, custody or control of the attorneys for 
Confluence Rivers, Port Perry or the attorneys for the person to whom the particular data 
requests are directed.  
 
“Entity” means an individual, a company, a governmental unit or any other form of organization 
or association.  
 
“Identify” with respect to a person means to provide, to the extent available, the person’s name, 
employer and business address.  
 
“Port Perry Land Company” means Port Perry Land Co. LLC and any of its affiliates that may 
have had an ownership interest at any time in the assets which are the subject of this case. 
 
“Port Perry” means Port Perry Service Company. 
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