BEFORE THE PUBLIC SERVICE COMMISSION

STATE OF MISSOURI
In Re the matter of MCI Communications, Inc.’s
)

proposed tariff to increase its intrastate connection 
)
Case No. LT-2004-0616

fee to recover access costs charged by local 

)

telephone companies   



)

MOTION FOR RECONSIDERATION OF DENIAL

OF MOTION FOR REHEARING OR IN THE ALTERNATIVE

STAY OF ORDER APPROVING INCREASE IN SURCHARGE

The Office of the Public Counsel (Public Counsel) asks the Missouri Public Service Commission (Commission) to reconsider its denial of the Motion for Rehearing.

1.
On August 5, 2004, the Commission issued an order denying Public Counsel’s motion for rehearing.

2.
Subsequent to the order, the Missouri Court of Appeals, Western District, handed down its decision in State ex rel. Coffman v. PSC, Case No. WD 63134, on August 10, 2004 that reversed and remanded the order in XT-2003-0047, relating to the establishment of MCI’s access recovery surcharge.

3.
Although the decision is not final and remains subject to motions for rehearing and transfer to the Supreme Court, Public Counsel believes that the Commission should be made aware of the decision and its impact on its order in this case.  The order entered by the Commission that approved the tariff and rejected Public Counsel’s motion to reject or suspend the tariff is almost identical to the order found deficient by the Court of Appeals.  Therefore, pursuant to Section 386.500.2 and 4, RSMo, Public Counsel suggests that new grounds exist for rehearing in the present case.

4.
 In the alternative, Public Counsel asks the Commission to enter an order to stay the effectiveness of the increased surcharge pending Commission action on the remanded case.  Customers who are subject to the increased surcharge will suffer irreparable harm through the billing of an increased fee under an order that is substantially identical to the decision found deficient and invalid by the Court.  Under Section 392.520.1, RSMo, a suspending bond must be posted before the circuit court can stay the Commission’s order.  There is some question as to Public Counsel’s ability to post such a bond.  Consumers will not be able to recover the surcharge increase collected if the increase is not stayed.  See, Sec. 386.270, RSMo; State ex rel. Kansas City v. PSC, 244 S.W.2d 110 (Mo. 1951).  The Commission has authority to modify and stay its order pursuant to Section 385.500.3 and 4, RSMo.

For these reasons, Public Counsel asks the Commission to grant reconsideration of its denial of the motion for rehearing, or in the alternative, to stay the effectiveness of the surcharge increase pending the remand of the case that authorized the access recovery surcharge.
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