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Staff’s Response to Office of the Public Counsel’s Motion to Reject Surcharge Tariff Increase and, in the Alternative, to Suspend the Tariff and to Hold Evidentiary and Public Hearings

COMES NOW the Telecommunications Department Staff of the Missouri Public Service Commission (“Staff”), by and through the General Counsel’s Office, and in response to the Motion filed by the Office of the Public Counsel in the above-captioned cases, states:

The Commission has previously addressed the issues raised in the Office of the Public Counsel’s Motions.  The only substantive difference between these Motions and the ones preceding them that gave rise to the Commission’s prior proceedings is that the charges subject to dispute are now $2.95, rather than the initial filing’s $1.95 charge.  The Commission addressed, and upheld, the propriety of MCI’s $1.95 surcharge in Case No. XT-2003-0047, In the Matter of MCI WorldCom Communications Inc.’s Proposed Tariff to Add an In-State Access Recovery Charge and Make Miscellaneous Text Change.  

BACKGROUND

MCI WorldCom Communications, Inc. (MCI) is a competitive interexchange telecommunications and local exchange company pursuant to Section 392.361 TA \s "Section 392.361"  RSMo. (2000),
 and all of its services available in Missouri are classified as competitive.
  On August 2, 2002, MCI filed a proposed tariff sheet that would permit MCI to charge an “In State Access Recovery Fee” of $1.95 to presubscribed MCI InterLATA long distance customers, excepting those who accrued less than $1.00 in charges in a given month.  On August 8, 2002, OPC filed a Motion to Suspend MCI’s tariff sheet, seeking evidentiary and public hearings.  The Commission’s Staff and MCI each filed responses to OPC’s Motion to Suspend with the Commission.  

Ultimately, the Commission issued its order on August 27, 2002, approving MCI’s tariff sheet.  OPC filed a timely Application for Rehearing from each of these orders, as called for by Section 386.500.2 TA \l "Section 386.500.2" \s "Section 386.500.2" \c 6  as a prerequisite to appeal, each of which the Commission denied.  OPC next sought review from the Circuit Court of Cole County, which affirmed the Commission’s Orders.  OPC then timely appealed the circuit court decisions to the Western District of the Missouri Court of Appeals, pursuant to Section 386.540 TA \l "Section 386.540" \s "Section 386.540" \c 6 .  At that time, the MCI proceeding joined two other cases for oral argument that had taken parallel paths through the Commission and court systems:  Case Nos. TT-2002-129, In the Matter of AT&T Communications of the Southwest, Inc.’s Proposed Tariff to Establish a Monthly Instate Connection Fee and Surcharge; and TT-2002-1136, In Re the Matter of Sprint Communications Company, L.P.’s Proposed Tariff to Introduce an In-State Access Recovery Charge and Make Miscellaneous Text Changes.

On February 19, 2004, counsel for the Office of the Public Counsel, the three telecommunications companies, and the Commission appeared before a panel of Western District Court of Appeals judges and argued the case, which was then deemed submitted.  As of the date of this brief, the Court of Appeals had not issued its opinion.  

Teleconnect Long Distance Services and Systems Company, a MCI WorldCom Company d/b/a TelecomUSA (Teleconnect), like MCI, is a competitively classified provider of interexchange telecommunications services.
  During the period after the Commission’s decisions in the three cases listed above (TT-2002-129, TT-2002-1136, and XT-2003-0047) had been issued, while the decisions were under appeal but not stayed, Teleconnect filed a tariff sheet in its Missouri Tariff No. 1 adding an Instate Access Recovery Fee to its General Information section.  The language in this tariff was identical to the language approved by the Commission for MCI’s tariff in Case No. XT-2003-0047.  The tariff sheet, and accordingly, the Instate Access Recovery Fee of $1.95, came into effect on December 1, 2002.  It has been in effect ever since that date, and remains in effect unless the tariff sheet containing it is either withdrawn or superceded.

ARGUMENT

The issues raised in these matters are identical to the issues raised by the parties in the 2001 and 2002 cases.  The Commission, of course, is not bound by its prior decisions in unrelated cases and courts have ruled that the doctrine of stare decisis does not apply to Missouri administrative tribunals.  State ex rel GTE North et al. v. Missouri Pub. Serv. Comm’n, 835 S.W.2d 356, 371 (Mo. App. 1992) TA \l "State ex rel GTE North et al. v. Missouri Pub. Serv. Comm’n, 835 S.W.2d 356, 371 (Mo. App. 1992)" \s "State ex rel GTE North et al. v. Missouri Pub. Serv. Comm’n, 835 S.W.2d 356, 371 (Mo. App. 1992)" \c 3  (citing State ex rel Churchill Truck Lines Inc. v. Pub. Serv. Comm’n, 734 S.W.2d 586 (Mo. App. 1987) TA \l "State ex rel Churchill Truck Lines Inc. v. Pub. Serv. Comm’n, 734 S.W.2d 586 (Mo. App. 1987)" \s "State ex rel Churchill Truck Lines Inc. v. Pub. Serv. Comm’n, 734 S.W.2d 586 (Mo. App. 1987)" \c 3 ).  In the absence of a reason to alter its course, however, the Commission may maintain a constant position, if, as here, that position is supported by law.  

The Staff renews its former recommendation, incorporated into the findings of the Commission in its previous cases, that a limited review of the tariff sheets is appropriate due to the competitive nature of the interexchange telecommunications industry.  The parties will all agree that the Commission has granted competitive status to MCI and Teleconnect’s interexchange intrastate services.  The companies have applied Instate Access Recovery Fees for nearly two years to intrastate long distance customers as a flat charge of $1.95 for each account in each monthly billing period, to recover charges the companies incur “to originate and terminate its instate long distance calls over other companies [sic] networks.”
  In the tariff sheets now before the Commission for review, the only modification is to increase that fee by $1.00.  By applying the Instate Access Recovery Fee to its interexchange customers, MCI and Teleconnect place the charge squarely in the realm of competitively regulated services.

Missouri’s Legislature has expressed its intent that the Commission generally exercise a lesser degree of regulation when dealing with competitive companies.  See, e.g., Sections 
392.185(5) TA \l "Section 392.185(5)" \s "Section 392.185(5)" \c 6 ;
 392.200.4(2) TA \l "Section 392.200.4(2)" \s "Section 392.200.4(2)" \c 6 
; 392.361.4 TA \l "Section 392.361.4" \s "Section 392.361.4" \c 6 .
  The Commission has traditionally tended not to scrutinize the rate structure of competitive long distance service providers beyond compliance with a few limited rate requirements identified in Missouri statutes – a conclusion the Staff noted in the earlier cases and the Commission, in the MCI Order, specifically affirmed.
  

In applying the competitive telecommunications company analysis to the previous tariff sheet filings, the Commission has previously applied the provisions of Section 392.500 TA \s "Section 392.500" .
  Section 392.500 TA \s "Section 392.500"  sets forth the mechanism for a competitive telecommunications company to institute changes in rates for competitive telecommunications services.  “Any proposed increase in rates or charges, or proposed change in any classification or tariff resulting in an increase in rates or charges,” is permitted only upon: (1) the filing of the proposed rate, charge, classification or tariff with the Commission; and (2) upon notice to all potentially affected customers through a notice in each affected customer’s bill at least ten days prior to the date when the company proposes to implement the increase (or an equivalent means for unbilled customers).  Section 392.500(2) TA \l "Section 392.500(2)" \s "Section 392.500(2)" \c 6 .  The provisions of this section apply equally to the replacement tariff sheets before the Commission now.

In each of the prior cases, the Commission found that the tariff sheet filings complied with the provisions of Section 392.500(2) TA \s "Section 392.500(2)" .  (AT&T Order, Appendix A, at 3 (“Has AT&T complied with the statutory provisions governing the filing of tariffs by a competitive telecommunications company?  The Commission answers yes … [t]he filing of a tariff that increases rates or charges of a competitive telecommunications company is governed by Section 392.500(2) TA \s "Section 392.500(2)" .”); Sprint Order, Appendix B, at 4 (“The Commission finds that Sprint has complied with the technical requirements of Section 392.500(2) TA \s "Section 392.500(2)" ”); MCI Order, Appendix C, at 3 (“The Commission finds that MCI WorldCom has complied with the technical requirements of Section 392.500(2) TA \s "Section 392.500(2)" ”).  The Staff again finds both MCI and Teleconnect have complied with the technical requirements of the statute.  No reason has been provided to indicate a different outcome should take place in a review of MCI and Teleconnect’s replacement tariff sheets.

The Commission also explicitly found in the first case involving an access recovery charge that no exception to the application of the Section 392.500(2) TA \s "Section 392.500(2)"  provisions was present.
  Even if a company fulfills the requirements of Section 392.500(2), a proposal to enact rate changes must fail if the proposal falls within the prohibitions enumerated in Section 392.200.
   TA \l "Section 392.200" \s "Section 392.200" \c 6 The Commission, by explicitly finding that the exceptions under Section 392.200 TA \s "Section 392.200"  did not apply, necessarily found that the proposed charges met those statutory requirements.  To paraphrase the Commission’s Order, the Commission found that (i) the proposed tariffs were just and reasonable; (ii) customers did pay the same amount for the same service given to other customers; (iii) no undue or unreasonable preference or advantage was given to any customer; (iv) no geographic deaveraging of rates occurred; and (v) the company did not violate its duty to transmit without delay the messages of other telephone companies.
  Again in Sprint’s case, the Commission listed these same exceptions and again found that these exceptions did not apply to the facts presented.
  By the time the Commission reached the prior MCI case, it no longer explicitly enumerated the exceptions to Section 392.500(2) TA \s "Section 392.500(2)" , but the Commission’s finding that the tariff sheets complied with the requirements of Section 392.500(2) TA \s "Section 392.500(2)"  necessarily contains within it a finding that no Section 392.200 TA \s "Section 392.200"  exceptions applied.
  All of the Commission’s conclusions regarding the exceptions to Section 392.500(2) TA \s "Section 392.500(2)"  stem from the Commission’s initial finding:  that the services subject to increased charges in the proposed tariff pages were competitive telecommunications services.

OPC alleges the proposed tariff sheets violate Section 254(g) of the Federal Telecommunications Act of 1996 (47 U.S.C. 254(g) TA \l "47 U.S.C. 254(g)" \s "47 U.S.C. 254(g)" \c 6 ).
  That provision effectively prohibits interexchange rate discrimination between rural and high cost area subscribers and urban subscribers, as well as discrimination between subscribers in different states.  Nothing on the face of the tariff filings indicates the proposed charges will do so:  the tariff sheets make no mention of rural, high cost, or urban distinctions, nor do they reference charges to customers in other states.  Moreover, Section 254(g) addresses “interstate interexchange telecommunications services.”  Quite simply, the rates subject to the Commission’s jurisdiction, and before it in these cases, are intra-state rates, not inter-state rates, and on its face, Section 254(g) does not apply to intra-state rates.

Importantly, as the Commission is well aware, customers have the ability to switch service providers.  Several hundred long distance companies currently hold Commission certificates to provide service in Missouri, so customers can always change to one that does not apply this surcharge.  For example, a minimum of 74 carriers serve with 1+ service in each Southwestern Bell Telephone Company exchange in Missouri.
  In short, if customers feel they are being “penalized” by remaining with MCI or Teleconnect for their service, they can choose to switch carriers. 

The Staff disagrees with the Office of Public Counsel’s allegations that the charges are discriminatory.   The service charge applies equally to all MCI and Teleconnect customers who use more than one dollar a month in service.  The only customers who are exempted are low volume customers.  There is no indication that customers with plans containing minimum payments will be charged, as voiced in the Public Counsel’s Motion, if they make no calls.  Rather than viewing the case from the perspective that all users of $1.00 or more in MCI or Teleconnect phone service are a special class being discriminated against through the tariff, a more appropriate way to consider the case is that all of each company’s customers are subject to the charge except those who do not use the service and thus do not generate the charges the company seeks to recover through this tariff in the first place.

The Staff also observes that monthly recurring charges and surcharges are common in the industry, and would suggest that these companies should not be singled out for special treatment by the Commission or the Office of the Public Counsel based on this tariff filing.

Lastly, the Commission should be aware that it need not conduct the evidentiary hearing the Office of Public Counsel has requested.  The Missouri Supreme Court has already concluded that the Commission is not required to conduct a contested case before approving a tariff sheet. State ex rel. Utility Cons. Coun. of Mo., Inc. v. Pub. Serv. Comm’n, 585 S.W.2d 41, 49 (Mo.banc 1979) TA \l "State ex rel. Utility Cons. Coun. of Mo., Inc. v. Pub. Serv. Comm’n, 585 S.W.2d 41, 49 (Mo.banc 1979)" \s "State ex rel. Utility Cons. Coun. of Mo., Inc. v. Pub. Serv. Comm’n, 585 S.W.2d 41, 49 (Mo.banc 1979)" \c 3 

 TA \s "State ex rel. Utility Cons. Coun. of Mo., Inc. v. Pub. Serv. Comm’n, 585 S.W.2d 41, 49 (Mo.banc 1979)" .  Consumers do not have a due process protected interest in present utility rates.  State ex rel. Jackson County v. Public Serv. Comm’n, 532 S.W.2d 20, 31-32 (Mo.banc 1975) TA \l "State ex rel. Jackson County v. Public Serv. Comm’n, 532 S.W.2d 20, 31-32 (Mo.banc 1975)" \s "State ex rel. Jackson County v. Public Serv. Comm’n, 532 S.W.2d 20, 31-32 (Mo.banc 1975)" \c 3 .  The provisions of Section 392.230 TA \l "Section 392.230" \s "Section 392.230" \c 6  apply to the proposed rate increases.  This section permits the Commission to stay increased rates and conduct hearings concerning the propriety of those increased rates.  This statute creates the “file and suspend” method of rate regulation, whereby a telecommunications company may change its rates by filing tariff sheets to that effect and the Commission may either suspend those tariff sheets for further examination, formally approve them, formally reject them, or permit them to go into effect as a matter of law with no action whatsoever.  The statute does not impose any requirement of hearing or formal action by the Commission, although the suspension power given the Commission indicates the Commission must at least review the submissions.  The plain wording of the statute shows that the tariff sheets may themselves constitute an adequate record for review.  The mere fact that some party raises a challenge should not change the minimal evidence—the filed tariff sheets—upon which the Commission may base its decision.  Similarly, the issuance of a decision from the Commission approving the rates filed, rather than allowing them to go into effect by operation of law, should have no impact on the standard for the minimal record required to implement new rates.  So long as they comply with the applicable requirements of Section 392.200 TA \s "Section 392.200" , tariff sheets filed by a company may be an adequate record for Commission review.  Section 392.500(2) TA \s "Section 392.500(2)" .  The tariff sheets before the Commission in this case have complied with that statute, and may and should be approved.


Concluding that the appropriate analysis of tariff sheets enacting access recovery charges should be within the Section 392.500 TA \s "Section 392.500"  framework, and that the tariff sheets complied with the requirements of Section 392.500 TA \s "Section 392.500" , the Commission properly approved the tariff sheets in the previous cases.  The Staff recommends the Commission approve the tariff sheet filings by MCI and Teleconnect in these cases as well. 


WHEREFORE, the Staff recommends that the Commission overrule the Office of the Public Counsel’s Motion and approve the tariff sheets before it for consideration in these cases or allow them to go into effect.
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David A. Meyer
� All statutory citations in this brief are to RSMo. (2000). 


� See also In re Worldcom Technologies, Inc., Case No. TA-98-16 (Sept. 11, 1997)� TA \l "In re Worldcom Technologies, Inc., Case No. TA-98-16 (Sept. 11, 1997)" \s "In re Worldcom Technologies, Inc., Case No. TA-98-16 (Sept. 11, 1997)" \c 13 �, where the Commission granted competitive status to the interexchange services of WorldCom Technologies, Inc.; Worldcom Technologies, Inc. was merged with MCI (and its name was changed to MCI) in In the matter of the Application of MCI Worldcom Inc., et al., Case No. TM-99-588 (July 9, 1999)� TA \l "In the matter of the Application of MCI Worldcom Inc., et al., Case No. TM-99-588 (July 9, 1999)" \s "In the matter of the Application of MCI Worldcom Inc., et al., Case No. TM-99-588 (July 9, 1999)" \c 13 �.


� The Commission’s Orders in these cases and the earlier MCI case are attached as Appendices A (AT&T), B (Sprint) and C (MCI) and are referred to as the AT&T Order, Sprint Order, and MCI Order, respectively.


� “Teleconnect was certificated by the Commission to provide intrastate interexchange telecommunications services on March 13, 1987 in Case No. TA-86-114. … Teleconnect is a subsidiary of Teleconnect Company, which is a subsidiary of Telecom*USA, which is a subsidiary of MCI Financial Management Corporation, which is a subsidiary of MCI Corp.” Order Approving Merger, In the Matter of the Application of MCI Telecommunications Corporation, Inc., et al., Case No. TM-97-274 (April 22, 1997).  See also Case No. TM-90-318 (regarding MCI’s acquisition of Teleconnect).


� Quotation from the MCI and Teleconnect Tariff Sheets, in the Instate Access Recovery Fee sections.


� Section 392.185� TA \l "Section 392.185" \s "Section 392.185" \c 6 � states “The provisions of this chapter [392] shall be construed to: … (5) Permit flexible regulation of competitive telecommunications companies and competitive telecommunications services;”.


� Section 392.200.4(2)� TA \s "Section 392.200.4(2)" � states “It is the intent of this act* to bring the benefits of competition to all customers and to ensure that incumbent and alternative local exchange telecommunications companies have the opportunity to price and market telecommunications services to all prospective customers in any geographic area in which they compete.”  *“This act” refers to S.B. 507, 1996.  


� Section 392.361.4� TA \s "Section 392.361.4" � states: “If, after following the procedures required under subsection 2 of this section, the commission determines that a telecommunications service is subject to sufficient competition to justify a lesser degree of regulation and that such lesser regulation is consistent with the protection of ratepayers and promotes the public interest it may, by order, classify (1) The subject telecommunications service offered by a telecommunications company as a competitive telecommunications service;” (emphasis supplied).


� AT&T Order, Appendix A, at 2; Sprint Order, Appendix B, at 6; MCI Order, Appendix C, at 2.


� AT&T Order, Appendix A, at 3-4; Sprint Order, Appendix B, at 6; MCI Order, Appendix C, at 3.


� AT&T Order, Appendix A, at 4.  


� Prohibitions include those against undue and unreasonable preference or advantage; geographic area or other market segmentation; and delay in receipt, transmittal and delivery of communications from other telecommunications carriers.


� AT&T Order, Appendix A, at 4.  


� Sprint Order, Appendix B, at 4-6.  


� MCI Order, Appendix C, at 3-4.  


� Section 254(g) states:  “Interexchange and interstate services.  Within 6 months after February 8, 1996, the Commission shall adopt rules to require that the rates charged by providers of interexchange telecommunications services to subscribers in rural and high cost areas shall be no higher than the rates charged by each such provider to its subscribers in urban areas.  Such rules shall also require that a provider of interstate interexchange telecommunications services shall provide such services to its subscribers in each State at rates no higher than the rates charged to its subscribers in any other State.”  The FCC’s rule at 47 C.F.R 64.1801 virtually restates the two sentences of the statute.


� Rebuttal Testimony of William L. Voight, Case No. TO-2001-467 (Aug. 9, 2001), at 66, relying on information provided by Southwestern Bell Telephone Company. 
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