

       


                        STATE OF MISSOURI

PUBLIC SERVICE COMMISSION

At a session of the Public Service Commission held at its office in Jefferson City on the 25th day of March, 2003.

In the Matter of the Investigation of the State of

)

Competition in the Exchanges of Sprint Missouri, Inc.
)
Case No. IO-2003-0281
ORDER DENYING MOTION FOR ENTRY OF MODIFIED PROTECTIVE ORDER AND INSTEAD ISSUING A STANDARD PROTECTIVE ORDER 

On March 4, 2003, Sprint Missouri, Inc. filed a motion asking the Commission to issue a protective order to govern the disclosure of confidential information revealed through the discovery process to the various parties to this case.  Sprint asked the Commission to modify the standard protective order that it routinely issues in these situations by allowing internal company experts to review highly confidential information under the same restrictions as those imposed on legal counsel.  

On March 14, the Staff of the Commission filed a response to Sprint’s motion in which it supported Sprint’s position and recommended that the Commission issue the modified protective order proposed by Sprint.  However, on the same day, Fidelity Communication Services I, Inc., filed a response opposing Sprint’s motion.  Fidelity urged the Commission to instead issue its standard protective order.  On March 17, ExOp of Missouri, Inc. d/b/a Unite filed a response supporting Fidelity’s position and opposing Sprint’s motion.  Sprint filed a reply to the responses on March 20.

Under the standard protective order that the Commission has used for many years, internal company experts are not permitted to review highly confidential information.  If a company wishes to utilize highly confidential information in its case, it must hire an outside expert to review that information, and perhaps offer testimony about that information, without disclosing the highly confidential information to employees of the company.  This restriction protects particularly sensitive information from disclosure to competitors who might otherwise use that information to gain a competitive advantage over the disclosing  company.

Sprint suggests that the restriction against disclosure of highly confidential information to an internal expert forces a company to needlessly employ an outside consultant to review that highly confidential information.  Sprint argues that the confidential information can be adequately protected by permitting internal experts to review that information so long as they sign a non-disclosure agreement promising not to reveal highly confidential information to those persons within the company that could misuse that information against its competitors.  Sprint also argues that most other states permit internal experts to access confidential information in this manner.  Furthermore, it claims that the restrictions contained in the standard protective order violate a company’s fundamental due process right to examine information necessary to prosecute or defend claims.

Fidelity and ExOp, two competitive local exchange carriers (CLECs) operating within the exchanges where Sprint is the incumbent local exchange carrier (ILEC), argue that Sprint’s proposed modification of the standard protective order would allow Sprint to obtain access to its competitors’ internal pricing practices and marketing strategies.  Fidelity and ExOp indicate that Sprint has already sought to discover extensive information from them.  They are concerned that Sprint could utilize this information to harm their ability to compete in the market by anticipating changes in their costs and prices and tailoring its own marketing strategies to undermine or defeat their marketing efforts.  Fidelity and ExOp argue that, in this situation, the inconvenience and increased cost that Sprint, as a large ILEC, might incur because of the standard protective order are outweighed by the risk of harm that might be inflicted on small, fledgling CLEC operations if a modified protective order is adopted.  

The Commission is aware that some parties are dissatisfied with the current standard protective order.  The Commission is currently using the administrative rulemaking process to consider changes to the protections that it offers to confidential information.  However, the Commission is not willing to use this case, in advance of the information provided through the rulemaking process, to make any such changes.  Sprint has not shown that the current protective order will cause it any particular hardship.  There is no reason to believe that the standard protective order will deny Sprint its right to due process.  Sprint is free to employ an outside expert to evaluate any information it may obtain from its competitors. Requiring Sprint to hire an outside expert may increase Sprint’s costs and it may be inconvenient, but it is the current policy and ensures that confidential competitive information is protected. 

Sprint’s motion asking for a modified protective order will be denied and instead a standard protective order will be issued.

IT IS THEREFORE ORDERED:

1. That Sprint Missouri, Inc.’s Motion for a Protective Order is denied.

2. That the protective order attached to this order (Attachment A) is adopted.


3.
That this order shall become effective on April 4, 2003.


BY THE COMMISSION 


Dale Hardy Roberts


Secretary/Chief Regulatory Law Judge

(S E A L)

Murray and Forbis, CC., concur

Gaw, C., concurs, concurring opinion attached

Simmons, Ch., and Lumpe, C., dissent

Woodruff, Senior Regulatory Law Judge
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