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Introduction

The Office of the Public Counsel asks the Public Service Commission to reject BPS Telephone Company's purported attempt to elect price cap regulatory treatment under Section 392.245.2, RSMo 2000.  Missouri State Discount Telephone Company, the telecommunications company designated by BPS as the alternative local exchange provider certified and providing service in the BPS service area, is not a competitor of BPS since it has an agreement to keep "hands off" BPS current or new customers. The Resale agreement between the companies defines MSDT's target market as individuals and entities that are not current BPS customers and have been disconnected for nonpayment of BPS' telephone charges.  The lack of competition for customers and the covenant not to compete for BPS customers strikes a fatal blow to BPS's pursuit of price cap status.  Price cap regulation implies existence of a competitor so that competition can develop to such a degree that the market forces of competition can substitute for the regulatory oversight of prices.  MSDT is not only a illusionary competitor, it is no competitor at all.


In addition, MSDT does not offer the full range of basic local exchange services it is required to offer under its certificate of local authority.  It does not offer all of those services designated as "essential services" for USF purposes under PSC rules as it is required to do by statute, Section 392.451, RSMo.  It only offers a subset of those services. It does not offer the same quantity and quality of local basic services that the General Assembly and the Commission intended for alternative providers to offer to customers in the service areas in which they compete with small local exchange companies.




The Legal Requirements

Viewing the entire Canvas of Section 392, RSMo 2000

The election of price cap status should be denied as it fails to comply with Section 392.245.2 and the whole canvas of legislation that establishes competition as a hallmark of Senate Bill 507 and as a precondition to moving from traditional rate of return regulation to price cap regulation and eventually to the reduced level of regulation that comes with competitive status earned under Section 392.245, RSMo 2000.

BPS hitches its wagon for electing price cap regulation on the absence of the words "competition" or "competitive" in Section 392.245.2 when the statute references an alternative local exchange provider.  It points to the statute and urges the Commission to read one phrase in one sentence in one subsection of only one section from the entire chapter on telecommunications regulation in this state and ignore all else, including reason and common sense.  BPS wants the Commission to take the narrowest of views and to apply the statute to defeat the intent and purpose not only of the price cap statute (Section 392.245, RSMo), but also of Senate Bill 507 designed to implement the new regulatory system for competition in the local exchange market.  

Throughout the entire regulatory system for telecommunications in Chapter 392, RSMo 2000, competition is the precondition for changes in regulation to a lesser degree of PSC oversight. Note that the classification of telecommunications companies and services as non-competitive, transitionally competitive, or competitive has an effect on the manner and method of regulation and the discretion available to the company to change or increase rates in Chapter 392.  At the passage of Senate Bill 507, incumbent local exchange companies were monopoly companies regulated under rate of return regulation.  With proper and lawful qualification with the price cap provisions, rate of return companies can transition to a lesser degree of regulation of pricing methods.  With the passage of time and the development of effective competition to discipline prices of the incumbent, the incumbent price cap company can again transition its pricing authority for certain qualified services to competitive status.  As regulation is a substitute for price competition under monopoly conditions, as competition develops, it becomes a substitute for price regulation. In that context of the whole canvas of Chapter 392, competition is an essential element for the PSC to consider in reclassifying companies and services. 

 The Commission cannot look at a paint speck and divine the legislative intent, but rather it must look at the whole picture.  "Statutes relating to the same subject matter are considered in pari materia.  State ex. Rel Director of Revenue v. Gaertner, 32 SW 3d 564., 566 (Mo banc 2000).  This doctrine requires that statutes relating to the same subject matter must be construed together even though they are found in different chapters or were enacted at different times. The provisions of the entire legislative act must be considered together and all provisions must be harmonized if possible. Hagan v. Director of Revenue, 968 SW2d 704, 706 (Mo banc 1998).  The legislation must be read consistently and in harmony with all statutes of a related subject matter. Baldwin v. Director of Revenue, 38 SW 3d 401405 (Mo banc 2001)

Price cap statute and the relationship to Section 392.451, RSMo


BPS must demonstrate that under this qualifying statute that "an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company's service area. . . ." BPS's reliance on the certification and provision of local basic services by Missouri State Discount Telephone Company is erroneous.  MSDT may have a certificate to provide basic local service, but under the applicable statutes and PSC rules, it is not "providing such service."  Instead, this prepaid provider offers to customers a lesser degree of service than is authorized by its certificate of service.  In an area that is served by a small incumbent local exchange telecommunications company such as BPS, the provider with a certificate of local exchange service authority to provide basic local telecommunications service or for the resale of basic local telecommunications service are required to "offer all telecommunications services which the commission has determined are essential for purposes of qualifying for state universal service fund support."  Section 392.451.1 (1),RSMo.   Those "essential services" are defined in 4 CSR 240-31.010 (5). 

MSDT Does Not Provide Required Services

MSDT does not provide access to basic local operator services (Subsection (5) (C)), access to basic directory assistance (Subsection (5) (D)), and equal access to interexchange carriers consistent with rule and regulations of the FCC (Subsection (5) (F)).  When MSDT orders resale service from BPS for its customers, it does not offer all the services BPS would offer.  MSDT directs BPS ("forces us") to block access to all direct dialed toll calls, collect calls, DA calls, operator-completed calls, 900 calls, and third party calls.  (Tr. 67-68; 59-61)   In addition, it does not provide all of the basic local services defined in Section 386.020 (34), but rather only offers a subset of the components of basic local service.  MSDT does not offer assistance programs for installation of, or access to, basic local telecommunications services for qualifying economically disadvantaged or disabled customers or both, including, but not limited to, lifeline services and link-up Missouri services for low-income customers or dual- party relay service for the hearing impaired and speech impaired.  (Ex. 5,  Meisenheimer Direct, 11-13) 

No Competition, No price cap regulation

It defies reason to find that MSDT competes with BPS in BPS's service area.  These companies may coexist in the same area, but MSDT does not seek out and target the incumbent's customers.  MSDT has covenanted with BPS to relinquish its right to target BPS's current and new customers for its services as part of its agreement to obtain telecommunications services for resale to its own customers.  Given the thread of competition that weaves throughout the telecommunications regulatory system in Chapter 392, especially in the provisions in SB 507, the lack of competition negates price cap status.  The BPS election was a nullity.

The Resale Agreement between BPS and MSDT  (Ex. 6) does not allow MSDT to target BPS customers.  The pool of customer available to MSDT are those customers that BPS has disconnected or refused service for nonpayment. (Tr. 68-69)    Section VI 6.1.1 of the Resale Agreement sets out the agreement on the division of the customer base in BPS service areas:

"…Missouri State Discount shall not target Telephone Company' s current customers or new customers to Telephone Company's service area, for services to be resold by Missouri State Discount. Missouri State Discount's target market shall be individuals and entities which are not current customers of Telephone Company and have been disconnected for nonpayment of Telephone Company's telecommunication charges…"

This represents a contractual agreement not to compete in anything resembling a vigorous manner; in fact, the effect is an agreement not to compete.  (Ex. 5, Meisenheimer Direct, 11, 13-14)    

Even more significant is that the Resale Agreement (Ex. 6, at p. 3) grants BPS the right to "continue to market directly its own telecommunications products and services and in doing so may establish independent relationships with Missouri State Discounts' customers."  (Tr.57).   The evidence was that it was not possible for MDST to properly maintain an independent relationship with BPS customers as that would violate the terms of the Resale agreement.  (Tr. 57-59; 62-64)   BPS does not have a physical presence, such as an office, in BPS service areas.  Mr. Carson of BPS did not know how to contact MSDT for service and did not know if it makes the availability of its prepaid services know through generally media circulation. (Tr. 62-64)  This would indicate that MSDT has not made its availability for service known in the BPS service area.  That would also be reflected in its low number of subscribers. 


It is clear that the legislature in Section 392. 451. 2, RSMo intended that competition is a vital element for local exchange regulation in the small incumbent company service areas.  A review of the statute and the legislative intent and purpose becomes clear and unambiguous.


Section 392.451.2. In addition, the commission shall adopt such rules, consistent with section 253(b) of the federal Telecommunications Act of 1996 to preserve and advance universal service, protect the public safety and welfare, ensure the continued quality of telecommunications services, and safeguard the rights of consumers. Such rules, at a minimum, shall require that all applicants seeking a certificate to provide basic local telecommunications services under this section: 

(1) File and maintain tariffs with the commission in the same manner and form as the commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete; 

(2) Meet the minimum service standards, including quality of service and billing standards, as the commission requires of the incumbent local exchange telecommunications company with which the applicant seeks to compete; 

(3) Make such reports to and other information filings with the commission as is required of the incumbent local exchange telecommunications company with which the applicant seeks to compete; and 

(4) Comply with all of the same rules and regulations as the commission may impose on the incumbent local exchange telecommunications company with which the applicant seeks to compete. 

(emphasis supplied)




Conclusion

Public Counsel asks the Public Service Commission to reject BPS Telephone Company's purported attempt to elect price cap regulatory treatment under Section 392.245.2, RSMo 2000 and refuse to recognize the price cap status of BPS Telephone Company.
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