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Staff's Motion to Reject BPS's Price Cap Election 


COMES NOW the Staff of the Missouri Public Service Commission, by and through Counsel, and for its Motion to Reject BPS’s Price Cap Election, states as follows:


BPS Telephone Company (BPS or the Company) filed “notice” of its election to be price cap regulated pursuant to § 392.245 RSMo 2000 on May 28, 2004.  The notification letter indicated that BPS and Missouri State Discount Telephone (MSDT) had “removed the language found in Paragraph 6.1.1 that restricted MSDT from “targeting” current customers of BPS which the Commission found to be noncompetitive” (a reference to Commission Case No. IO‑2003‑0012, a case in which the Commission denied the Company’s request for price cap regulatory status).  Section 392.245.2, the price cap election statute, states:

A large incumbent local exchange telecommunications company shall be subject to regulation under this section upon a determination by the commission that an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the large incumbent company's service area.  A small incumbent local exchange telecommunications company may elect to be regulated under this section upon providing written notice to the commission if an alternative local exchange telecommunications company has been certified to provide basic local telecommunications service and is providing such service in any part of the small incumbent company's service area, and the incumbent company shall remain subject to regulation under this section after such election.  (Emphasis added.)


BPS’s purported price cap election is based upon the presence of one prepaid reseller (MSDT) in its service area.  The Staff believes that BPS’s election to be price cap regulated under this scenario is invalid for several reasons.  Initially, the Staff believes that the existence of a reseller of basic local telecommunications service in an incumbent local exchange carrier’s service area should not be used as a basis for acquiring price cap regulated status under the election provisions of § 392.245.2
.  

An understanding of the basis of this assertion can be gleaned from examination of several other relevant statutory provisions.  An examination of related statutory language is entirely proper for statutory construction purposes.  See, State v. Sled, 949 S.W.2d 643, 646 (Mo. App. 1997) and St. Louis County v. B.A.P. Inc., 25 S.W.3d 629, 631 (Mo. App. E.D. 2000).

Specifically, §392.430 provides, inter alia, for the approval of a “certificate of local exchange service authority.”  Section 392.440 provides, in part, for the issuance of a “certificate for the resale of local exchange service.”  Section 392.450.1 refers to a certificate of local exchange authority “to provide basic local telecommunications service or for the resale of basic local telecommunications service.”  These two statutes discuss two kinds of certificates in two separate statutory provisions, and a third statute (392.450.1) distinguishes providing basic local service, versus providing the resale of basic local service.  Based upon this statutory difference, the Staff submits that reselling, versus actually providing basic local services through a facilities based process, should not be regarded as the same service for purposes of a valid price cap election. The Cole County Circuit Court apparently saw merit in this position because in the Court’s review of Commission Case No. TO-97-397, the Court held in its conclusions of law that:

Although Section 392.245.2 does not specifically state that competition must be by a company providing service through its own facilities, it is a possible interpretation when read in association with Section 392.450 where a reseller is distinguished from a company that utilizes its own facilities to provide basic local exchange…service.  

Furthermore, the statute authorizing price cap status indicates that an election to price cap status can occur if a certificated alternative carrier exists that is providing basic local telecommunications service in any part of the small incumbent company’s service area.  Section 386.020(1) does not define “alternative local exchange telecommunications company” as a reseller of telecommunications services.  Therefore, by definition or lack thereof, the existence of a reseller of basic local telecommunications service in a small incumbent provider’s territory is insufficient to make a valid price cap election.   In sum, based upon this statutory scheme, the Company’s election to price cap status based on the existence of a reseller in part of its service area was invalid and ineffective.


Secondly, the Staff contends that BPS’s price cap election is invalid because MSDT is not “providing” basic local telecommunications service within BPS’s service area as required by the price cap election statute.   To elaborate, the Staff submits that MSDT is not providing what constitutes minimum “basic local telecommunications service” under Commission rules.  Specifically, Commission Rule 4 CSR 240-32.100(1)(2)(G) requires that minimum basic local telecommunications service include “equal access…among inter-exchange telecommunications companies for calling within and between local access and transport areas...”

MSDT is a prepaid reseller. When MSDT and BPS entered into a Resale Agreement (Agreement), approved in Case No. TO-2002-62, the Agreement, stated, in part that:

All services provided under this Agreement shall be toll restricted, so that the services cannot be used to incur direct dial toll charges.  If Telephone Company discovers that Missouri State Discount has sold services in violation of class of service restrictions, Telephone Company shall notify Missouri State Discount of this fact and shall begin billing Missouri State Discount at the appropriate class of service rates. 

(See page 6, Section 6.1.1 of the Agreement.)  

Since this Agreement is toll-restricted, equal access to interexchange carriers does not exist as required by 4 CSR 240-32.100(1)(2)(G).  Therefore, MSDT is not providing basic local telecommunications service with BPS’s service area as required by a Commission rule. For clarification purposes, equal access to inter-exchange carriers simply means that MSDT does not provide “One Plus” equal access dialing for long distance to its customers.  Accordingly, the Staff requests the Commission determine that BPS is not “providing service” as required under Section 392.245.2 RSMo 2000 for purposes of acquiring price cap regulatory status because it is not providing minimum basic local telecommunications service in compliance with a Commission rule.

Section 386.020(4) provides, among other things, that basic local telecommunications service consists of  “two-way switched voice service within a local calling scope as determined by the Commission.”  This definition of basic local service does not say that only the local calling scope that can be determined by the Commission.  Staff submits that this statutory language can reasonably be construed to mean that what constitutes “two-way switched voice service” can also be determined by this Commission.  Thus, the Staff submits that this statute allows the Commission to modify or determine what constitutes basic local telecommunications service.  The Public Service Commission, in the first instance, has the power to determine its own jurisdiction when a statute is reasonably open to construction.  State ex rel. Public Service Commission v. Blair, 146 S.W.2d 865, 874 (Mo. Banc 1940).  In determining the meaning of a statute, a court looks to the language used, giving it its plain and ordinary meaning.  Director, State Dept. of Public Safety v. Murr, 11 S.W.3d 91 (Mo. App. W.D. 2000).  

Therefore, from Staff’s perspective, there is no language in the statute defining basic local telecommunications service that inhibits or chills the Commission’s ability to determine the service features of two way switched voice service in the context of what constitutes basic local telecommunications service.

Thirdly, Section 392.451 conditions the certification to offer basic local telecommunications service in a small incumbent’s territory (such as BPS) upon the provisioning of “essential telecommunications services.”  These essential services are determined by the Commission, and are embodied in Commission Rule 4 CSR 240-31.010(5).  They include, among other things, access to basic local operator services, and access to basic local directory assistance.  Again, in Commission Case No. IO-2003-0012, BPS acknowledged that MSDT does not provide these two services to its customers, and it was undisputed that all the services listed in the essential services rule are mandatory.  (IO-2003-0012, Tr. 90. lines 10-25 and Tr. 91, lines 1-5).

To argue that these essential services are not part of providing basic local service would be to infer that the certification process to obtain basic local service authority, and the service requirements imposed to obtain that certification, were meaningless.  The Courts presume that the legislature did not enact meaningless provisions.  State v. Moriarty, 914 S.W.2d 416 (Mo. App. W.D. 1996).  Thus, it is clear to the Staff that since “essential local telecommunications services” are part of “basic local telecommunications service,” MSDT is not providing minimum basic local service in BPS’s service area because MSDT does not provide access to local operator and local directory assistance.

Lastly, Staff contends that even with the elimination of the objectionable language found in the Resale Agreement between BPS and MSDT discussed in IO-2003-0012, there is an insufficient amount of competition between the two entities to validate the price cap election made by BPS on May 28, 2004.  Section 392.185(6) provides that the provisions of Chapter 392 shall be construed to “allow full and fair competition to function as a substitute for regulation when consistent with the protection of ratepayers and otherwise consistent with the public interest.”  The Commission found that all the provisions of Section 392.185 are mandatory in terms of application, rather than discretionary.  Commission’s Report and Order, I0-2003-0012, at page 10.

Staff submits that the differences between the service offerings and price between BPS and MSDT are so significant that there is no genuine semblance of “full and fair competition” as the statute requires between BPS and MSDT.  BPS has previously acknowledged that MSDT customers could not make directory assistance calls (Tr. 43, lines 20-25); MSDT customers could not utilize operator-completed calls (Tr. 44, lines 1-2) and that all third party calls were blocked (Tr. 44, lines 7-8).  Significantly, BPS acknowledged that all of the services not provided by MSDT were provided by BPS unless they were blocked at the request of the customer (Tr. 44, lines 9-12).

More importantly, in terms of bottom line price competition, the Commission has found that the current price for services from MSDT is $50.00 per month, and for similar services from BPS, the charge is approximately $20.00 per month.  Commission Report and Order, IO‑2003‑0012, at page 7.  BPS has already admitted that people normally don’t pay more for something that contains less (Tr. 45, lines 20-24), and that customers of MSDT get a smaller service offering at a higher price (Tr. 44, lines 22-25).  

Based upon these facts and previous findings by the Commission, the Staff contends that the removal of certain anti-competitive language in the Resale Agreement between BPS and MSDT does nothing to eliminate the absence of full and fair competition between the two entities as required by Section 392.185(6).  Therefore, on this additional statutory basis, the price cap election by BPS Telephone Company is invalid and ineffective.

WHEREFORE, based upon the foregoing, the Staff requests that the Commission enter an Order establishing a scheduling conference and ultimately rejecting the price cap election as invalid.
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