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1 . INTRODUCTION

The Staff is making the unusual recommendation in this merger proceeding that the

Commission reject the application for merger of UtiliCorp and EDE, even with conditions,

because of the rather unusual circumstances of this case .

	

As explained later in the instant initial

brief, the evidence presented by the Joint Applicants in regard to merger savings and costs shows

a shortfall in merger savings compared to merger costs for the first ten years following the

merger, when just a few adjustments were made by the Staff to incorporate more reasonable

assumptions .

	

(Ofigschlaeger Rebuttal, Ex. 712, p. 49) . It should be emphasized that no portion

of the acquisition adjustment was reflected in the Staff's analysis.

	

If it had been, the results of

the merger cost/benefit analysis would have been much more negative from a customer

perspective .

	

The Staff is not aware of any other proposed major merger in this jurisdiction

where the merging companies did not project that merger savings would exceed merger costs,

again excluding acquisition adjustments.

	

(Traxler Rebuttal, Ex. 716, p . 10) .

	

The Staff's position

is that utilities seeking to justify a merger should at least be able to demonstrate a reasonable

expectation that merger savings will exceed non-acquisition premium merger costs, both

calculated under reasonable assumptions, in order for the Commission to approve the merger.

Otherwise, if the merger seems to be inherently uneconomic (i.e., merger costs exceeding merger

savings), then the ability of the Commission to protect customers in future rate proceedings from

merger related rate detriment is not certain, particularly since there is no reliable way for the

Commission to accurately "tracle' actual levels of achieved merger savings in future rate

proceedings.

	

For this reason, the Staff believes that any conditions the Commission might order

to try to protect the public from detriment cannot be assured of completely insulating the public

from potential merger detriment. (Oligschlaeger Rebuttal, Ex. 712, pp. 49-50) .



In the event the Commission makes a determination that the merger should be approved,

the Staff has proposed several conditions that it believes may serve to mitigate, but not eliminate,

potential public detriment from this merger (Oligschlaeger Rebuttal, Ex . 712, pp . 50, 69-70) .

The most important condition is that the acquisition adjustment be declared as a below-the-line

item in future rate cases . These conditions are discussed in various sections of this brief. More

generally, however, if the Commission makes a decision to approve this proposed merger, the

Staff would encourage the Commission to maintain its traditional position of reserving all

ratemaking findings regarding merger savings and costs to future EDE and MPS rate

proceedings. (The Staff is recommending below-the-line treatment in this case for the

acquisition adjustment based upon its belief that the acquisition adjustment constitutes a

detriment to the public interest, which needs to be addressed before any merger approval is

granted .

	

(Oligschlaeger Rebuttal, Ex . 712, pp . 26-28) . The Staff urges the Commission b under

no circumstances grant UtiliCorp the upfront ratemaking findings it is seeking through adoption

of its regulatory plan . (Oligschlaeger Rebuttal, Ex . 712, pp . 52-54) .

In the event the Commission desires to fashion an overall "regulatory plan" for dl or part

of UtiliCorp's Missouri utility operations respecting the proposed merger of SJLP and UtifiCorp,

the Staff would direct the Commission to the Western Resources, Inc . (Western Resources) -

Kansas City Power & Light Company (KCPL) Stipulation and Agreement in Case No. EM-97-

515 . The language that the Joint Applicants utilize Lee John McKinney Direct, Ex. 4, pp . 8-9)

to address their proposed five-year rate moratorium, which they assert is based on the language

in the Stipulation And Agreement in Case No. EM-97-515 is not a complete reflection of the

language in said Stipulation And Agreement, which was filed on July 19, 1999 and was

approved by the Commission on September 2, 1999 . Missing from the Joint Applicants'



proposed language that "[t]he Staff of the Commission will not encourage or assist in the filing

of any case with the Commission requesting a decrease in Empire's (electric and water) retail

rates or a rate credit or rate refund during the moratorium"

	

ee John McKinney Direct, Ex . 4, p

9), which is reflective of language in "Section 11 . Rate Case Moratorium," page 7 of the Case

No. ER-97-515 Stipulation And Agreement (Attachment A to the Commission's September 2,

1999 Report And Order) is the following language in "Section 18 . The Commission's Rights,"

page 20 ofthe Case No. ER-97-515 Stipulation And Agreement:

Acceptance of this Stipulation and Agreement by the Commission shall not be
deemed as constituting an agreement on the part of the Commission to forego,
during the above identified periods, the use of any discovery, investigative or
other power which the Commission presently has. For example, nonsignatories to
this Stipulation and Agreement may file or request, or encourage or assist in any
filing of a request for, an earnings investigation of Westar and, in response or on
its motion, the Commission may direct the Staff to conduct an earnings
investigation of Westar . Thus, nothing in this Stipulation and Agreement is
intended to impinge or restrict in any manner the exercise by the Commission of
any statutory right, including the right of access to information, or any statutory
obligation . Nothing in this Stipulation and Agreement is intended to impinge,
restrict or limit in any way Public Counsel's discovery powers, including the right
to access information and to audit and investigate matters related to Westar or its
successors .

(Vol. 3, Tr . 465-66). The above language made clear that the Commission could direct the Staff

to conduct an earnings investigation during the course of the moratorium period and could order

a rate reduction during the course of the moratorium period if a nonsignatory to the Stipulation

And Agreement filed or requested an earnings investigation ofWestar.

"Section 18 . The Commission's Rights" in the Case No EM-97-515 Stipulation And

Agreement is not acceptable to EDE - UtiliCorp . (Vol . 3, Tr. 466) . Mr. John McKinney

testified that although EDE - UtiliCorp is not seeking to restrict the Office of the Public Counsel,

EDE - UQCorp is seeking to restrict the Commission and the Staff.

	

By the manner in which



EDE - UtiliCorp is seeking to restrict the Staff, it is indeed seeking to restrict the Commission.

Mr. John McKinney testified as follows at the evidentiary hearing:

[Mr. Micheel] :

	

So just so I can put a fine point on this, all you're seeking to bind
is the Commission and the Commission Staff; is that correct?

[Mr. John W. McKinney]: That is correct .

Q .

	

So in other words, if the Commission felt that - - or the Commission Staff
came to the Commission and said, Empire was overeaming, can we file a
complaint case, the Commission would be required to say no; is that correct?

A.

	

That's correct

Q.

	

Or if the Commission felt perhaps that Empire was overeaming and said --
it could not direct its Staff to investigate the rates ofEmpire; is that correct?

A.

	

That's correct .

(Vol . 3, Tr . 454-55) .

[Mr. Dottheim] : Is the moratorium that UtiliCorp/Empire are seeking with your
proposed regulatory plan solely a rate moratorium? And by that I mean is it
intended that the Commission cannot on its own motion or the Staff cannot on its
own engage in an investigation regarding the operation, for example, of the
Missouri Public Service or Empire generating units?

[Mr . John McKinney]: No . There's no intent to stop any ofthose type activities .

Q.

	

The intent under the regulatory plan is to only stop Commission and Staff
activity regarding rate investigations, rate complaint cases?

A.

	

Formal actions, yes .

Vol. 3, Tr. 463-64)

[Mr. John McKinney]: . . . We didn't try to impinge the Commission or the Public
Counsel in some of their investigatory powers .

All we've asked the Commission to do in this case is not to launch an
earnings investigation during the five-year moratorium. We didn't try to impinge
any of their other investigatory rights. We didn't try to impinge Public Counsel.

[Mr . Dottheim] : . . . Or what you're also seeking is during that five-year period
that the Staff of the Commission not engage in any investigation of Empire's rates
or in the filing of earnings complaint case?



A.

	

Onthe electric side, as we talked earlier.

Q . Yes .

A .

	

Purely electric .

(Vol . 3, Tr. 469-70) .

[Commissioner Schemenauer] : . . . The rate moratorium in your direct testimony
on page 8 where you're requesting that we tie the Staffs hands and not let them
investigate UtiliCorp or Empire for the five years, even though you say OPC
could file a case, we couldn't have our Staff assist them in investigating whether
or not a rate complaint case isjustified?

[Mr. John McKinney] : . . . That's what we requested, that's correct .

Q .

	

Also, you have some other back doors, 1 guess, depending on acts of God,
power failures, change in federal or state tax laws . And I assume any change in
federal or state utility law would mean a restructuring law went into place so you
wouldn't be - - I mean, you could change your rates.

A.

	

Legislation may require us to under restructuring. We may have to
unbundle. The Legislature may require something else that would mandate by
law . Ofcourse, we'd have to abide bythe state statutes.

Q .

	

But if any of these occurrences come to pass, you would have the option
to initiate some action.

	

However, the Staff or the Commission would not have
any options ; is that right? Is thathow it's laid out to you?

A.

	

That's correct .

(Vol . 3, Tr. 472-73),

The "Section 18. The Commission's Rights" language does not only appear in the

Stipulation And Agreement filed on July 19, 1999 in Case No . EM-97-515 and approved by the

Commission on September 2, 1999 .

	

Similar language appears in Paragraph 4 of the Stipulation

And Agreement filed on January 26, 1999 in Case No. ER-99-313, In the Matter of the

Stipulation and Agreement Reducing the Annual Missouri Retail Electric Revenues of Kansas

City Power & Light Company, which the Commission approved in an April 13, 1999 Order

Denying Intervention And Approving Stipulation And Agreement. The Commission's April 13,



1999 Order relates at page 2 that moratoriums on (1) the filing date of and (2) the effective date

of rate increase and decrease cases by the signatories, the Staff, the Public Counsel and KCPL,

were agreed to by the signatories. Nonetheless, Paragraph 4 of the Case No. ER-99-313

Stipulation And Agreement makes clear that the Commission may direct the Staff to conduct an

earnings investigation during the course of the moratorium period and may order a rate reduction

during the course of the moratorium period if a nonsignatory to the Stipulation And Agreement

files or requests an earnings investigation ofKCPL:

Acceptance of this Stipulation And Agreement by the Commission shall not be
deemed as constituting an agreement on the part of the Commission to forego,
during the above identified periods, the use of any discovery, investigative or
other power which the Commission presently las . For example, non-signatories to
this Stipulation And Agreement may file or request, or encourage or assist in any
filing of or request for, an earnings investigation of KCPL, and, in response or on
its own motion, the Commission may direct the Staff to conduct an earnings
investigation of KCPL. Thus, nothing in this Stipulation And Agreement is
intended to impinge or restrict in any manner the exercise by the Commission of
any statutory right, including the right of access to information, or any statutory
obligation. Nothing in this Stipulation And Agreement is intended to impinge,
restrict or limit in any way Public Counsel's discovery powers, including the right
to access information and to audit and investigate matters related to KCPL or its
successors.

(Vol . 3, Tr. 468-69)

It should be noted that Commissioner Schemenauer in his questioning of UtiliCorp's

witness John McKinney pointed out a finther difference between the Joint Applicant's regulatory

plan and the Stipulations And Agreements in Case Ms. EM-97-515 and ER-99-313. Whereas

there are regulatory outs for the Staff in the Stipulations And Agreements in Case Nos. EM-97-

515-and ER-99-313 identical to those for the utilities in question, this is not true with the

language proposed incurrence of a significant, unusual event, such as : an act of God; a

significant change in federal or state tax law, a significant change in federal or state utility law or

regulation; or an extended outage or shutdown of a major generating unit(s), which has a major



effect on the utility or its successors Missouri jurisdictional operations by the Joint Applicants .

("Section 11. Rate Case Moratorium," Stipulation And Agreement, Case No. EM-97-515,

Attachment A to Report And Order, (1999) ; Vol . 3, Tr. 467-68 ; John W. McKinney Direct, Ex .

4, pp. 8-9) .

The Commission's Order Denying Intervention And Approving Stipulation And

Agreement in Case No. ER-99-313 is on review in the Circuit Court of Cole County on the basis

of a Petition For Writ Of Review filed by GST Technologies Operating Company, Inc ., d/b/a

GST Steel Company (GST) (State ex rel . GST Technologies Operating Company. Inc ., d/b/a

GST Steel Company v. Public Serv. Comm'n, Case No. OOCV323303, Div, II, Circuit Court of

Cole County, Missouri). Some of the concerns expressed by GST in Case No. ER-99-313 appear

related to the concerns that were expressed in questions to Mr. John McKinney at the hearing in

the instant proceeding regarding the moratorium facet of the Joint Applicants' regulatory plan.

CST's concerns were summarized by the Commission in the Commission's April 13, 1999 Order

Denying Intervention And Approving Stipulation And Agreement, at pages 8 and 12 as

excerpted, respectively, below.

GST stated that the restrictions included in the Stipulation and Agreement
limit the ability of Staff and the Public Counsel to participate in matters involving
the rates not only of those retail customers that receive rate reductions as a result
of the Stipulation and Agreement but also in matters relating to retail customers
excluded from receiving the benefit of the Stipulation and Agreement, such as
GST. It is this limitation that GST stated is unfair, unreasonably discriminatory
and contrary to law. GST stated that the Stipulation and Agreement will preclude
Staff and Public Counsel from taking any steps on their own to ensure the
customers not covered by the Stipulation and Agreement continue to pay just and
reasonable rates for electric service and that Staff and Public Counsel will not be
able to offer assistance to these excluded customers . GST stated that it appears
from its reading of the Stipulation and Agreement that Staff and Public Counsel
will be prohibited from participating in any audit of KCPL that GST might
undertake pursuant to its rights under its contract with KCPL. Therefore, GST
requests that the Commission order Staff, Public Counsel and KCPL to revise
their Stipulation and Agreement to clarify that retail electric customers of KCPL



that are specifically excluded from the Stipulation and Agreement shall not have
their rights to participate before the Commission impinged in any way and that
the Staff and Public Counsel shall be free to join with and/or assist those
customers which are excluded as they see fit, in accordance with the law.

The Commission finds that the Stipulation and Agreement filed by the signatory
parties is reasonable . The Commission fords that the Stipulation and Agreement
should be applied to the signatory parties but in no way restricts any non-
signatory parties. Further, Staff and Public Counsel are not restricted from
assisting or participating in actions which are raised by nonsignatory parties
except for those that are strictly and narrowly specified in the Stipulation and
Agreement .

The concerns raised by GST in Case No . ER-99-313 have been raised on more than one

occasion previously. The Commission most recently addressed this matter in Case No. GC-97-

497, Office of the Public Counsel, Complainant v. Missouri Gas Energy, a Division of Southern

Union Company, a Delaware Corporation, Respondent, where the Public Counsel on May 13,

1997 filed a Complaint alleging that Missouri Gas Energy (MGE) unlawfully billed certain

residential, small general service, and large general service customers during the months of

November 1996 through February 1997, and sent residential customers bills for an unauthorized

billing period .

On July 24, 1997, the parties including MGE, the Staff and Public Counsel filed a

Unanimous Stipulation And Agreement settling all issues specified in Public Counsel's

Complaint. A general provision appeared in the Stipulation And Agreement stating as follows :

"F .

	

Neither the Office of the Public Counsel, the Commission Staff nor the
Commission shall initiate, entertain, support, or otherwise assist in complaints or
petitions seeking penalties against or damages from MGE, either before the Public
Service Commission, the Courts or any body, regarding billing or meter reading
issues arising, or that may arise, out of facts, events and circumstances occurring
prior to August 1, 1997, except as required by the Sunshine Law (Chapter 6102)."

'All statutory references are to the Revised Statutes of Missouri 1994 unless otherwise indicated .



On August 27, 1997, the Conunission issued an Order Rejecting Stipulation And

Agreement stating therein, in park, as follows:

The Commission takes issue with the following sections contained in the
instant Stipulation andAgreement:

1 . The attempt to preclude the Commission's involvement in any
complaints extending from MGE's purchase of Western Resources
from 1993 to August 1, 1997 ;

The Commission cannot agree to relinquish its statutory duties as proposed by the
parties. The Commission is essentially a creation of the Legislature and, as such,
is empowered by statute to carry out certain functions . Among the various
statutory responsibilities incumbent on the Commission to perform are the setting
of rates (Section 393 .150, RSMo, the provision of safe and adequate service
(Section 393 .130, RSMo), the proper litigation of complaints (Section 386.400
RSMo), and other general' powers (Section 393 .150) . The Commission cannot
proceed in a manner contrary to the terms of a statute and may not follow a
practice which results in nullifying the express will ofthe Legislature3 .

It is plain from the language of the agreement and from the evidentiary
hearing that the parties desire the Commission to waive all responsibility prior to
the August 1, 1997 date for the proper hearing of complaints as well as the
investigation of other service-related and rate-related matters. This the
Commission cannot do . It is the expectation of the Legislature that the
Commission will carry out its statutory responsibilities. For the Commission to
abrogate those responsibilities would not be in the public interest.

a State ex rel. Philips Transit Lines, Inc. v. Public Service Commission, 523 S.W.2d 353
(Mo.App . 1975); State ex rel. Ssrinefield Warehouse andTransfer Co. v. Public Service
Commission , 225 S.W.2d 792 (Mo.App . 1950).

There is another less recent case of relevance to the question of the lawfulness of the

regulatory plan proposed by the Joint Applicants . There was a legal challenge to the alternative

regulation plan which the Commission offered Southwestern Bell Telephone Company (SWBT)

in a 1993 earnings complaint case filed by the Staff. The Missouri Cable Television Association

contended that the circuit court erred in finding that the Commission had authority to regulate

SWBT under an alternative regulation plan, which included a rate increase case and rate decrease

case moratorium, in finding that the question of lawfulness of the alternative regulation plan was

9



moot because SWBT had rejected the offer . The Western District Court of Appeals agreed with

the Commission that the legal challenge to the alternative regulation plan was rendered moot by

SWBT's rejection of the alternative regulation plan proposed by the Commission . See State ex

rel . Missouri Cable Television Assoc . v. Public Serv. Conun'n , 917 S.W.2d 650, 652 (1996) .

The Staff would note that the Commission found acceptable the Stipulation And

Agreement in the Western Resources, Inc . (Western Resources) - Kansas City Power & Light

Company (KCPL) merger, in Case No. EM-97-515 .

	

In the instant proceeding, some of he

conditions agreed to by Western Resources - KCPL are conditions that the Staff has proposed if

the Commission desires to approve the proposed merger and mitigate detriments identified by

the Staff and other parties . In particular, due to different facts, not all of the provisions in the

Case No. EM-97-515 Western Resources - KCPL Stipulation And Agreement are necessarily

relevant to the EDE - UtiliCorp merger . Nonetheless, the Commission may want to consider the

various provisions in that Stipulation And Agreement.

	

The Staff would reiterate that it is not

affumnatively recommending that the terms of the Western Resources - KCPL Stipulation And

Agreement be applied to the instant merger application because of concerns regarding the level

of merger savings and costs estimated by the Joint Applicants in this case (Oligschlaeger

Rebuttal, Ex. 712, pp. 48-50) . The Staff is only referencing the prior Stipulation And Agreement

in the event the Commission is looking for guidance as to how it might proceed in fishioning a

regulatoryplan for EDE - UfliCorp.

Throughout these proceedings, EDE and UtiliCorp in testimony have asserted that the

merger must close by December 31, 2000, although this matter was not addressed by counsel for

the Joint Applicants in his opening statement . (Fancher Direct, Ex. 9, p . 5 ; Vol . 2, Tr. 27-51) .

At no time has the Staff sought to delay, nor does it now seek to delay these proceedings in the

10



instant case in an effort to prevent a December 31, 2000 date for closing of the merger from

being met.

	

Nonetheless, the Staff believes that this case should not be driven by the dates solely

within the control of the Joint Applicants, when those dates are not reasonable.

	

The Joint

Applicants have not been candid with the Commission on this matter . The Staff also would note

that on October 25, 2000 the Staff filed a Staff Request For A Hearing Or Other Proceedings

Under Certain Circumstances regarding the nonunanimous Stipulation and Agreement between

UtiliCorp United Inc. and Empire District Electric Company and the Intervenor Empire District

Electric Company Retired Employees which was filed on October 18, 2000 .

EDE witnesses Myron W. McKinney, who is President and Chief Executive Officer of

EDE, and Robert B. Fancher, who is EDE's Vice President of Finance and Chief Financial

Officer, testified that unless extended by the Joint Applicants, the Agreement And Plan Of

Merger terminates on December 31, 2000, but EDE and UtiliCorp can extend the Agreement

And Plan Of Merger beyond December 31, 2000 . (Vol . 2, Tr . 140 and Vol. 6, Tr. 931,

respectively) . Mr. McKinney also stated that it was his supposition that EDE would agree to an

extension if the Commission did not issue a Report And Order by December 31, 2000 . (Vol . 2,

Tr. 140) .

Mr . McKinney further related that Empire needs the approval of the Arkansas Public

Service Commission, the Kansas Corporation Commission and the Oklahoma Corporation

Commission, and that hearings were scheduled in Arkansas beginning September 19, 2000 and

in Kansas and Oklahoma in October 2000.

	

He explained that "the [Commission] staffs in the

other jurisdictions tend to look at the Missouri case as the bellwether [sic] case .

	

Obviously 87

percent of our business is in Missouri, and that's where the emphasis on the case is." (Vol. 2, Tr.

142, 141) .



UtiliCotp does not even truly believe that its request for a Report And Order by

December 31, 2000 is necessarily possible, Mr. Richard C. Green, Jr ., Chairman ofthe Board

and Chief Executive Officer, in a 1999 Year-end Conference Call to Rating Analysts which

occurred on February 8, 2000, two days before the Commission setthe procedural schedule in

the instant proceeding, projected hearings in December 2000 and the closing of the merger in

first quarter of 2001 :

Okay, merger activity . We filed the St. Joe rate case in October . We filed Empire
in December. The hearing on St. Joe is scheduled for July 10th, and we expect a
hearing in the Empire transaction maybe in December of this year. We
would hope to close St . Joe certainly this year, and Empire, it would be nice if
we can get it closed this year . That might push into the first quarter of next
year.

And our Court filings were made in November, so that's all on track The
Commission has generally upheld all of our requests in terms of scheduling, even
with the Staff opposed it. So we feel like we've built some good relationships
there . Key to these deals is going to be the regulatory bargain we cut, and you're
aware that both of these deals have regulatory out provisions. So in any
transaction like this, synergies are key, and the regulatory deal is key in terms of
creating value and growing earnings. And we will be focused on doing both.

(Featherstone Rebuttal, Ex. 702, pp. 36-37; Vol. 3, Tr . 550 ; Emphasis supplied.) .

II .

	

BURDEN OF PROOF AND LEGAL STANDARD SECTIONS

A.

	

Burden of Proof

1 . Statute And Case Law: Burden OfProof Is On The Joint Applicants

The Staff believes that there should be no dispute that the burden of proof, both

production and persuasion, is on ire Joint Applicants, the moving parties, in this proceeding. The

case law identified in the section below indicates that this is the situation, and the Staff will

finther show in this section that this is the case.



The only reference to burden of proof in Chapter 386 is in Section 386.430 RSMo 1994,

which states that in all proceedings arising under the provisions of the Public Service

Commission Law or growing out of the exercise of the authority and powers granted therein to

the Commission, the burden of proof is on any party adverse to the Commission or seeking to set

aside any determination, requirement, direction or order of the Commission.

The only reference to burden of proof in Chapter 393 is in Section 393 .150.2 RSMo 1994

which states that at any hearing involving a rate sought to be increased, the burden of proof to

show that the proposed increased rate is just and reasonable is upon the public utility .

	

The

Commission's rules indicate that in other instances the burden of proof is also on the moving

party .

	

4 CSR 240-2.110(5)(A) states, in part, that in all proceedings, except investigation

proceedings, the applicant or complainant shall open and close . Thus, the party with the burden

ofproofhas the right to open and close at hearing .

Black's Law Dictionary 196 (6`b ed . 1990) defines "burden of proof' as comprising two different

concepts :

In the law of evidence, the necessity or duty of affirmatively proving a fact or
facts in dispute on an issue raised between the parties in a cause . The obligation of
a party to establish by evidence a requisite degree of belief concerning a fact in
the mind ofthe trier of fact or the court.

Burden of proof is a term which describes two different concepts ; fast, the
"burden of persuasion", which under traditional view never shifts from one party
to the other at any stage of the proceeding, and second, the "burden of going
forward with the evidence", which may shift back and forth between the parties as
the trial progresses . Ambrose v. Wheatley, D.C.Del ., 321 F.Supp . 1220, 1222 .

It may be argued that the party having the burden of proof must initially meet its burden

of producing evidence sufficient to establish a prima facie case . McCloskev v. Konler , 46

S.W.2d 557, 563 (Mo.banc 1932) ; Drvsdale v . Estate of Drvsdale , 689 SW.2d 67, 72 (Mo.App .

1985). It further may be argued that once a prima facie case has been established the burden of

13



going forward with the evidence shifts to the adverse party.

	

Nonetheless, even if the burden of

going of forward with the evidence shifts, the burden of proof does not shift, absent a statutory

provision to the contrary. Also, prima facie evidence does not require a verdict for the party

whose contention it supports. Definer v. City of St. Louis, 688 S.W.2d 15, 18 (Mo.App . 1985). 1

t

	

A proper understanding of a party's proof obligations at least under Section 393.150 recognizes that the mere
presentation by a utility of costs incurred does not constitute a prima facie showing of the reasonableness of the
utility's claimed costs so as to shift the burden ofproof to the party challenging the utility's proposed rates. As
the Utah Supreme Court stated in Utah Dept . of Business Regulation v. Public Serv . Comm'A 614 P.2d
1242, 1245-46 (Utah 1980):

In the regulation of public utilities by governmental authority, a fundamental principle
is : the burden rests heavily upon a utility to prove it is entitled to rate relief and not
upon the commission, the commission staff, or any interested party or protestant to
prove the contrary. A utility has the burden of proof to demonstrate its poposed
increase in rates and charges in just and reasonable . The company must support its
application by way of substantial evidence, and the mere filing of schedules and
testimony in support ofa rate increase is insufficient to sustain the burden

(Emphasis added).
(Footnote continued)

In Petition of Publ . Sm. Coordinated Transp . , 5 N.J . 196, 74 A.2d 580, 591-92 (N .J. 1950), the
New Jersey Supreme Court interpreted a statute containing language substantially identical to Section
393.150 :

Neither this Court nor the Board (of Public Utility Commissioners) can accept the
books of account of a public utility at face value in a rate case in which
reasonableness is always the primary issue . . .

[The Board] was under a duty to go behind the figures shown by the companies'
books and get at realities . . .

It must be emphasized that ratemaking is not an adversary proceeding in which the
applying party needs only to present a prima facie case in order to be entitled to relief.
There must be proof in the record not only as to the amount of the various accounts
but also sufficient evidence from which the reasonableness of the accounts can be
determined Indeed, RS. 48:2-21 (d), NIS.A. specifically provides that "the burden
of proof to show that the increase, change or alteration (in rates) is iust and reasonable
shall be upon the public utility making the same ." Lacking such evidence, any
determination ofrates must be considered arbitrary and unreasonable .

(Emphasis added; Accord Florida Power Corp . v. Cresse , 413 So.2d 1187, 1190 (Fla. 1982)) .
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Regardless of any asserted applicability of the above cases to the Commission, case law in

Missouri is clear that where the facts relating to an issue are peculiarly within the control or

knowledge of one party, the burden of production falls on that party. Possibly, the clearest

statement of the law appears in Robinson v. Benefit Assn of Ry. Employees, 183 SW.2d 407,

412 (Mo.App.1944) :

Cf.

". . . The general rule is well put by our Brother Graves in Swiiihart v, Railroad,
207 Mo. loc. cit . [423] 434, 105 S.W. [1043], as follows : `From them all,' said he
(referring to the authorities in review) `it is deduced that generally the burden is
upon the plaintiff to make out his case. That if in the statement of his case
negative averrnents are required, and the proof of such negative averments is not
peculiarly within the knowledge and power of the defendant, then plaintiff must
afFnrrnatively establish such negative averments, but if, on the other hand, the
proof of such negative averments lies peculiarly within the knowledge or power
of the defendant, then such negative averments will be taken as true unless the
defendant speaks and disproves them . Of course, if the knowledge and power to
produce the evidence is possessed equally, the plaintiffmust make the proof."'

Kenton v. Massman Construction Co. , 164 S.W.2d 349, 352 (Mo. 1942)("A plaintiff

asserting a negative generally has the burden of proof as to such matter along with the other

issues on which he bases his case . But there appears to be an exception to this rule where the

evidence on such a matter is peculiarly within the knowledge and control of the defendant.") ;

Dwver v. Busch Properties, Inc. , 624 S.W.2d 848, 851 (Mo.banc 1982). This is a particularly

appropriate rule in utility cases, since generally all of the facts and documents relevant to the

issues are peculiarly within the utility's control . See City of Eldorado v. Public Sery. Comm'n

362 SW.2d 680, 683-84 (Ark . 1962).

In a merger application before the Federal Energy Regulatory Commission (FERC), the applicant is
required to fully disclose all material facts and to carry the burden of showing affmmatively that the
merger is consistent with the public interest . Kansas City Power & Light Co. , 53 FERC Para . 61,077
(1990) ; See Pacific Power & Light Co. v. FPC, 111 F.2d 1014, 1017 (9

	

Circ. 1940); See also Utah
Power

	

Light Co. , 41 FERC Para . 62,283 at 61,752 (1987) .
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B.

	

Merger Legal Standard

1 . UtiliCorp And EDE Must Show That The Transactions Are Not Detrimental
To The Public Interest

The language of Section 393.190.1 states, in relevant part, as follows :

No . . . electrical corporation . . . shall hereafter sell, assign, lease, transfer,
mortgage or otherwise dispose of . . . the whole or any part of its franchise,
works or system, necessary or useful in the performance of its duties to the
public . . . without having fast secured from the commission an order
authorizing it so to do. Every such sale, assignment, lease, transfer, mortgage,
disposition, encumbrance, merger or consolidation made other than in
accordance with the order of the commission authorizing same shall be void. . . .

The language of 4 CSR 240-2.060(7) states, in relevant part, as follows :

In addition to the requirements of section (1), applicants for authority to sell,
assign, lease or transfer assets shall include:

(D) The reasons the proposed sale of the 'assets is not detrimental to the public
interest:

No statutory or other standard appears in either Section 393 .190 or 4 CSR 240-2.060 for

determining whether a public utility's request for authorization to sell, assign, lease, transfer,

mortgage or otherwise dispose of the whole or any part of its franchise, works or system,

necessary or useful in the performance of its duties to the public should be granted by the

Commission . The standard was determined by the Missouri Supreme Court in State ex rel . City

of St . Louis v. Public Serv . Comm'n, 73 S.W.2d 393 (Mo.banc 1934) which was the judicial

review of a Commission Report And Order granting the Application of a foreign corporation, not

licensed to do business in Missouri, to acquire and hold more than 10% of the stock of two

Missouri utilities . In the underlying Commission case, Re Utilities Power & Light Com. , Case

Nos. 6722 and 6723, 18 Mo.P.S.C . 1 (1930), Utilities Power & Light Corporation claimed that

the requested transfer of stock to it from an intermediary holding company would simplify its

corporate structure, result in tax savings, and have no effect on rates, service, or operations . 18
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Mo.P.S .C . 3 . The Commission held that the proposed transactions involving the mere

transferring from an intermediary holding company to the parent holding company of more than

10% of the total capital stock of two Missouri public utility corporations could have "no

detrimental effect upon the public interest." Id. at 4.

To detennine the meaning of the applicable section in the Public Service Commission

Law, the Court looked to the purpose ofthe Public Service Commission Act and stated:

. . . The whole purpose of the act is to protect the public. The public served by
the utility is interested in the service rendered by the utility and the price
charged therefore, investing public is interested in the value and stability of the
securities issued by the utility . (Citation omitted) . . .

73 S.W.2d at 399 .

The Court stated that "[t]he owners of this stock [sought to be acquired] should have

something to say as to whether they can sell it or not" ; [t]o deny them that right would be to deny

them an incident important to ownership of property" ; and in such a situation "[a] property

owner should be allowed to sell his property unless it would be detrimental to the public ." 73

S.W.2d at 400. The Court noted that the state of Maryland has a statute "identical" to the

Missouri statute and that the Maryland Supreme Court had determined "not detrimental to the

public" to be the appropriate standard:

The state of Maryland has an identical statute with ours, and the Supreme
Court of that state in the case of Electric Public Utilities Co . v . Public Service
Commission, 154 Md. 445, 140 A. 840, loc. cit . 844, said : "To prevent injury
to the public good in the clashing of private interest with the public good in the
operation of public utilities, is one of the most important functions of Public
Service Commissions. It is not their province to insist that the public shall be
benefited, as a condition to change of ownership, but their duty is to see that no
such change shall be made as would work to the public detriment. `In the
public interest,' in such cases, can reasonably mean no more than `not
detrimental to the public"' .



Re UtiliCory United Inc. , Case No. EM-91-290, Report And Order (1991) is a merger

case of some relevance to the instant proceedings . Case No. EM-91-290 arose from the

Application of UtiliCorp United Inc . and Colorado Transfer Company (CTC), a subsidiary of

Centel Corporation engaged in generating, transmitting and distributing electricity in Kansas and

Colorado, requesting authority for Utificorp to merge CTC with and into UtiliCorp. The

Commission's September 13, 1991 Order Approving Merger states, in part, at page 2 that the

Staff examined the acquisition price and concluded that it was reasonable based on the minirnal

premium paid as compared to the average market to book value ratio for electric utilities."

"Ordered" item "6." on pages 4-5 of the Order Approving Merger states that no ratemaking

determinations are being made in the context of Case No. EM-91-290 and the Commission

reserves the right to consider the ratemaking treatment to be afforded these transactions in a later

proceeding .

The Commission's Order Approving Merger at pages 2-4 also notes the Staffs oft-raised

concerns about the dollar consequences for MPS of UtiliCorp's merger and acquisition activities,

UtiliCorp's assurances that Missouri ratepayers would suffer no detriment firm such activities

and the Staffs recommendation that a showing of no detriment to Missouri ratepayers be based

on a state-specific jurisdictional analysis :

Staff has indicated that it believes UtihCorp's merger with CTC will, in and of
itself, have minimal impact on MPS' Missouri jurisdictional operations. However,
Staff has also expressed concerns about UtitiCorp's merger and acquisition
activities and their impact on Missouri ratepayers. Although UtihCorp has assured
the Commission in the past that Missouri ratepayers would suffer no detriment
from its merger activities (See : Re: Missouri Public Service Company, Case No.
ER-90-101, Report and Order, October 5, 1990, p. 46), it has produced no
documentation to date concerning the effect on Missouri jurisdictional operations
of its merger activities, including the proposed acquisition in question in this case .

Because of its concerns, Staff has recommended that the Commission put
UtiliCorp on notice that future approval of acquisitions will be subject to a
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showing of no detriment to Missouri ratepayers based on a state-specific
jurisdictional analysis. Staff has also recommended that future merger
applications be subject to the following conditions :

a . All documentation generated relative to the analysis of the merger and
acquisition in question must be maintained.

b . The Company must present an estimate of the impact of the merger on its
Missouri jurisdictional operations .

c . The Company must provide an assessment of the relative risk regarding
items that impact its Missouri operations .

d . The Company must propose assurances or conditions that will address
the overall merger components that pose the risk of being detrimental to
the Missouri public interest .

Staff has further recommended that the Commission reserve ruling on the
question ofratemaking treatment .

Nonetheless, the Commission is of the opinion that future decisions on
acquisitions should be based on a Missouri jurisdictional analysis as such an
analysis is needed to frilly evaluate the possible impact on Missouri ratepayers .
The Commission finds that the conditions proposed by Staff are reasonable and
should be adopted .

"Ordered" item "6." on page 5 of the Order Approving Merger states that "future applications

involving acquisitions and mergers shall be subject to the four conditions outlined in this Order."

Consistent with the Staff's position in other merger cases, the Missouri electric and water

customers of EDE are the public that was of foremost concern to the Staff in its investigation of

the Application of UtiliCorp and EDE.

	

If the analysis shows that this merger will result in

adverse or negative impacts on EDE's Missouri electric or water customers, then the

Commission should not approve the Joint Applicants' merger proposal or, in the alternative

impose conditions sufficient to overcome the detriments of the merger.

	

(Featherstone Rebuttal,

Ex . 702, p . 23).

	

Unlike other mergers that typically have been proposed in Missouri, where only

one of the two utilities has Missouri service territory, the instant proposed merger has additional
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Missouri customers that must be considered because UtiliCorp provides electric and natural gas

service to Missouri customers through its Missouri Public Service (MPS) division . Thus, the

Commission also should evaluate the proposed merger using the not detrimental to the public

interest standard as it relates to UtifiCorp's Missouri customers. Id . at 24) .

The Commission in 1983 applied the "not detrimental to the public interest" test to an

Application of Kansas Power & Light Company (KPL) for authority to purchase all outstanding

common stock of Gas Service Company (GSC) . The Commission approved KPL's Application

concluding that the proposed transaction was not detrimental to the public interest:

The evidence shows that the proposed stock acquisition and merger between
KPL Acquisition Corporation and GSC will not be detrimental to the public
interest. It is apparent from the record that the status quo is, at the very least, to
be maintained, at least for the immediate future, with no change in rates or
conditions of service and no substantial changes in methods of operation . For
the future, there appear to be reasonable prospects that the acquisition will not
be detrimental to GSC and, therefore, its ratepayers, in the areas of financial
integrity, enhanced managerial capability and economies of scale and
operational efficiencies and other areas on which the Commission requested
information.

Re Kansas Power & Light Co. , Case No. GM-84-12,26 Mo.P.S .C.(N.S.) 254,257-58 (1983) .

At a special meeting held on September 3, 1999, EDE's shareholders approved the

proposed merger by the necessary two-thirds percentage with 76.3% participation and 93 .5% of

the shares that were voted being voted for the merger. (Featherstone Rebuttal, Ex. 702, p . 16) .

The Proxy Statement sent to all EDE shareholders identified reasons why the EDE Board

approved the merger. The overwhelming majority of reasons why the EDE Board approved the

merger and recommended shareholder approval, as found in the Proxy Statement dealt with EDE

ownership issues, i.e ., "`maximizing sharehoder value ."' Very little mention was given to

EDE's customers or employees . (Featherstone Rebuttal, Ex . 702, pp . 16-17) .



It is uncertain whether the proposed merger will benefit EDE employees as it will benefit

EDE shareholders .

	

UtiliCorp announced that there would be in excess of 200 reductions in the

number of EDE employees as a result of the merger.

	

This reduction represents approximately

one third of EDE's employees as of December 31, 1998 . For those employees that are fortunate

and retain their jobs, there may be some benefits resulting from the merger. (Featherstone

Rebuttal, Ex. 702, p . 18).

	

EDE's customers are the least likely sector to receive benefits from the

proposed merger. EDE's customers will have to wait over five years before any merger savings

are returned to them through rates, and they will not have the opportunity for any rate reductions

that night have resulted from productivity gains, technological improvements and other non-

merger matters that might occur.

	

EDE customers enjoy among the lowest electric rates in the

state . Under the regulatory plan proposed by the Joint Applicants, EDE's rates will be frozen for

at least five years after the proposed merger closes and the so-called "pre-moratorium" rate case

is concluded, and at the end of the five-year period there will be a rate increase case filed for

EDE by UtiliCorp to address the recovery of the acquisition premium and any other rate matters.

The Staff testified that to the extent that the proposed merger results in the elimination of rate

reductions for EDE's customers, the merger is a detriment to the public interest.

	

dd. at 19-20) .

A. Relevant Portions Of This Commission's Report And Order In The KPLIKGE
Acquisition And Merger, Case No. ER-91-213

Other than the Missouri-American Water Company's recent merger case, Case No.

WM-2000-222, the only merger case that has gone to hearing for Commission determination in

recent history was the Kansas Power & Light Company - Kansas Gas & Electric Company

merger, Case No. EM-91-213 .

	

The following portions of the Commission's September 24, 1991

Report And Order in Case No. EM-91-213 clearly indicate that Missouri ratepayers was "the

public interest"that was ofconcern to the Commission in that merger case:
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at 8 .

. . . the Commission determines that KPL's management should be permitted
to proceed with the merger since there is no evidence in this case showing that
the merger would interfere with KPL's capacity to render safe and adequate
service to its Missouri ratepayers .

Re Kansas Power & Light Co. , Case No. EM-91-213, 1 Mo.P.S .C.3d 150, 156 (1991) ; Mimeo

The Commission further believes it is important that Missouri ratepayers be
shielded from any possible ill effects from the merger . . . . Because of these
possibilities [that estimates of the cost savings might be unduly optimistic and
many of the savings will not benefit Missouri ratepayers], along with the chance
that A&G (Administrative and General) and capital costs might ultimately
increase, the Commission believes it is essential that Applicant understand that
the Commission will take all necessary steps to protect Missouri ratepayers from
any such ill effects.

1 Mo.P .S.C.3d at 156 ; Mimeo at 8-9 .

1 Mo.P .S.C.3d at 156-57 ; Mimeo at 9 .

1 Mo.P.S.C.3d at 157; Mimeo at 10 .

The Commission is not opposed to the concept of the savings sharing plan
provided that only merger-related savings are shared . . . . To avoid any
detriment to ratepayers it is imperative that only savings which would not have
occurred absent the merger be shared by ratepayers with shareholders .

Second, the Commission will not permit costs generated by the merger to flow to
Missouri ratepayers through increased A&G and capital costs. . . . the
Commission places Applicant on notice that merger expenses will not be allowed
to adversely affect the cost of service in Missouri .

Increases in capital costs due to a lower bond rating or other effects of the merger
will not be allowed to increase Missouri rates. . . .

The Commission will direct its Staff to carefully audit KPL h future rate cases to
screen out costs caused by the merger and to suggest methods, if necessary in
future rate cases, such as those recommended herein, which might be used to
shield Missouri ratepayers from costs arising from the merger.

The Commission will also direct KPL to keep its books so that costs associated
with the merger are clearly segregated . . . .
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. . . Staff believes that studying the allocation process to find the appropriate
allocation formula is fundamental to protecting Missouri ratepayers from merger
costs and fairly allocating savings to the Missouri jurisdiction.

1 Mo.P.S.C .3d at 157-58 ; Mimeo at 11 .

The Commission believes that, by committing itself to these protections for
Missouri ratepayers, it is possible to find in this case no detriment to the public
interest arising from the proposed merger as required by Missouri case taw .

. the Commission has found that the savings sharing plan proposed by KPL as
part of its merger application has the potential of exposing Missouri ratepayers to
higher rates than would be the case without the merger which would be
detrimental to the public interest. Therefore, the Commission has determined that
the savings sharing plan should not be approved until the Commission can be
assured that no nonmerger savings can seep into the pool of merger savings which
would be shared between ratepayers and shareholders .

The Commission has also found that there is the potential for a detrimental effect
on Missouri ratepayers from the merger through increased A&G and capital costs .
Therefore, the Commission� in order to shield Missouri ratepayers from such
detriment, has made it clear to KPL that such costs will be carefully scrutinized in
any future, postmerger rate case to assure that no such detriment is suffered by
Missouri ratepayers.

Based upon these findings and determinations, the Commission concludes that
Missouri ratepayers will be shielded from any potential ill affects from the
proposed merger and will suffer no detriment as a result . Therefore, the
Commission concludes that, in the absence of a finding of detriment to the public
interest, it may not withhold its approval of the proposed merger and will
authorize KPL to acquire and merger with KGE.

1 Mo.P.S.C.3d at 159 ; Mimeo at 12-13 .

Counsel for UtiliCorp in his opening statement noted a 1971 Laclede Gas Company

merger case . (Vol . 2, Tr. 33-34) . Counsel for UtifiCorp maintained that the case is relevant for

the instant proposed merger because the standard that the Commission applied was whether the

merger maintains the status quo at least for the immediate future by there being no change in

rates or conditions of service and no substantial changes in methods of operation .

	

The 1971

Laclede case to which Mr. Swearengen referred is Re Laclede Gas Co. , Report Ands Order, 16
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Mo.P.S.C . (N.S .) 328 (1971) . In that case, Laclede, Missouri Natural Gas Company (Missouri

Natural), St. Charles Gas Corp . (St. Charles) and Midwest Missouri Gas Company (Midwest)

sought to merge .

	

After the consummation of the merger, Laclede was to be a single operating

utility company consisting of four divisions, which comprised of the separate operating entities

Laclede, Missouri Natural, St. Charles and Midwest.

	

Laclede proposed to refile the then current

rates and rules of the respective companies with the only change being the name Laclede

division replacing name Laclede Gas Company for the service territory being served by Laclede

Gas Company .

	

There was to be no substantial change in the operation of the respective

divisions. No party other than the Applicants offered any evidence .

	

Id. at 333 . Not only did the

Commission find that the status quo was to be maintained for the immediate future, the

Commission also found that for the future, there appeared to be reasonable prospects of benefits

to flow from the merger in the areas of financing and gas supply .

	

Id. at 334 . More importantly,

counsel for UtiliCorp failed to note "Ordered : 6." of the Commission's Report And Order

wherein the Commission explicitly stated that it would not make a ratemaking detennination in

the context of a merger case respecting any acquisition adjustment arising out of the merger or

any prior transaction:

Id . at 335 .

Ordered:

	

6.

	

That nothing herein shall be considered as a finding of the value of
property for rate-making purposes, nor shall anything herein be considered as
determining or indicating the treatment or disposition of any acquisition
adjustment arising out of the merger or any prior transaction, the jurisdiction to
find such value and to determine such treatment or disposition being specifically
retained by the Commission .



III.

	

OVERALLREGULATORY PLAN

A. Introduction

The various proposals contained within the Joint Applicants' regulatory plan are

inappropriate and unacceptable in and of themselves, and generally will be addressed as discrete

issues in this brief.

	

However, the Staff believes that the Commission should consider the

regulatory plan as a complete package, as well, in assessing the reasonableness of its various

components for setting rates in Missouri . The Staff believes the clear underlying purpose of the

proposed regulatory plan is to allow UtiliCorp to recover over the ten-year period of the plan,

either directly or indirectly from the ratepayers of EDE and MPS, most of the costs associated

with the acquisition adjustment.

The Joint Applicants' proposal is to seek direct recovery of 50% of the acquisition

adjustment from EDE ratepayers during Years 6-10 of the regulatory plan . While UtiliCorp is

seemingly generous in not seeking direct recovery of all of the acquisition adjustment, any

impression of generosity needs to be tempered by several facts .

	

First, it is clear from a review of

UtiliCorp witness Vem J . Siemek's Schedule VJS-1, which purports to show the Joint

Applicants' estimates of merger savings and costs, that total merger savings over the first ten

years of the transactions are not sufficient to cover 100% of the costs of the acquisition premium.

(Vol . 2, Tr . 201 ; Vol . 4, Tr . 587-588) . In short, UtiliCorp could not seek direct rate recovery of

all of the acquisition adjustment because its estimated merger savings are not large enough to

prevent clear customer detriment in that circumstance .

	

In fact, the level of savings purportedly

guaranteed to EDE ratepayers under the regulatory plan, which is truly a minute amount,

illustrates that the proposal to recover 50% of the acquisition adjustment directly is about as high

a percentage as UtiliCorp could go in light of the magnitude of estimated merger savings
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available . Second, and notwithstanding the first fact, the regulatory plan in total is designed to

allow UtiliCorp to recover a portion of the acquisition premium far in excess of 50%, and closer

to 100% recovery over Years 6-10 ofthe regulatory plan .

The true level of premium recovery under the regulatory plan can be ascertained from

information in the record in this proceeding. Mr. John McKinney stated on the witness stand

that the Joint Applicants' proposals to "freeze" the EDE capital structure and MPS corporate

allocators for ten years will provide UCU with indirect recovery of the acquisition adjustment

(Vol . 3, Tr. 462-463) . For this reason, the positive earnings impact on UCU that adoption of

these proposals would create need to be added to the acquisition adjustment recovery amounts

that would be allowed through direct recovery of half of the premium and through operation of

the five-year rate moratorium.

In Schedule VJS-5 in his surrebuttal testimony, UtifiCorp witness Vem J . Siemek

provided quantifications of UtiliCorp's total projected acquisition adjustment recovery under

UtiliCorp's proposed regulatory plan .

	

On Schedule VJS-5 for Years 1-5 of the regulatory plan,

Mr. Siemek adds together UtiliCorp's expected acquisition adjustment recovery from (1) the

five-year moratorium proposal, (2) the "frozen" corporate allocators proposal, and (3) the

"frozen" capital structure proposal, and he subtracts an offset relating to foregone carrying costs

on "costs to achieve." Schedule VJS-5 shows for Years 1-5 that UtiliCorp expects to recover

approximately 50% of the revenue requirement associated with the acquisition adjustment for

Years 1-5 through the operation ofthe regulatory plan.

In his Schedule VJS-5 for Years 6-10 of the regulatory plan, Mr. Siemek adds together

UfliCorp's expected acquisition adjustment recovery from (1) the direct recovery of 50% of the

acquisition adjustment in rates proposal, (2) the "frozen" corporate allocators proposal, and (3)
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the "frozen" capital structure proposal, and he subtracts an offset relating to foregone carrying

costs on "costs to achieve ." Schedule VJS-5 shows for Years 6-10 that UtiliCorp expects to

recover approximately 74% of the revenue requirement associated with the acquisition

adjustment for Years 6-10 through the operation ofthe regulatory plan.

In citing these percentages found in Schedule VJS-5, the Staff notes that Schedule VJS-5

actually understates the true percentages of acquisition adjustment recovery for both Years 1-5

and 6-10 of the proposed regulatory plan .

	

This is because of the aforementioned line item in

Schedule VJS-5 concerning carrying costs for "costs to achieve," which is shown as an offset to,

i.e ., a reduction in, the amount of premium recovery. Although Mr. Sicmek's Schedule VJS-1

clearly shows that UtiliCorp is not seeking rate base treatment of the unamortized balance of

"costs to achieve," "costs to achieve" are not the same thing as an acquisition premium.

	

Jr.

887-888) .

	

UtiliCorp's decision to forego seeking rate base recovery of unamortized "costs to

achieve" has no bearing on UtifiCorp's ability to recover the acquisition adjustment under its

proposed regulatory plan.

	

If the line item on Schedule VJS-5 concerning "costs to achieve" were

appropriately removed from consideration when calculating premium recovery percentages,

Schedule VJS-5 would show that the true total amount of the acquisition adjustment that

UtiliCorp expects to recover under the proposed regulatory plan is 58% for Years 1-5 and 79%

for Years 6-10 .

Given that the Staff is opposed to any direct recovery of the acquisition adjustment, it
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might be asked what difference does it make whether UtiliCorp is in fact seeking to receive total

acquisition premium recovery of 50%, 60%, or 80%? It makes a great amount of difference

when one considers the portion of the acquisition premium covered by non-regulated merger

benefits.

	

It has already been noted that the total merger benefits estimates offered by the Joint



Applicants relating to their regulated public utility operations do not appear on their face to

justify anywhere near to the actual purchase price paid by UtifCorp for EDE. For that reason

alone, it clearly would appear that something else in addition to potential savings from regulated

public utility operations is driving this transaction, and in turn driving some portion of the

acquisition premium. The Staff believes that "something else" is the potential for significant

non-regulated merger benefits to accrue to UtiliCorp through completion of this merger (Vol . 3,

Tr . 405-407) .

	

Statements by Mr. Robert Green, Chief Operating Officer of UtiliCorp, to

members of the financial community indicate an expectation of large non-regulated benefits

created by future deregulation of the generating sector of the electric industry, and utilization of

low-cost SJLP and EDE generating units to earn higher profits than possible today under current

regulation (Hyneman Rebuttal, Ex. 705, pp. 36-38, 51-52, 60). There is also evidence that

UtiliCorp expects the SJLP and EDE transactions to create non-regulated synergies that would

benefit its nonregulated telecommunications and utility construction ventures (Id. at 76-88) .

However, notwithstanding this clear expectation of non-regulated benefits and savings from the

merger by UtiliCorp, UtiliCorp has stated that no estimates of non-regulated synergies or

benefits from the disposition of EDE's generating assets were prepared for this merger

transaction (Vol . 2, Tr. 239-240) .

The Staff believes that if the Commission were to allow any recovery of the acquisition

premium from ratepayers, there would need to be a determination made of the appropriate

amount of the acquisition premium to allocate to nonregulated operations .

	

The Joint Applicants

have provided no quantification or other information whatsoever of what an appropriate below-

the-line allocation of the acquisition premium to nonregulated operations should be .

(Oligschlaeger Rebuttal, Ex. 712, p. 19). When questioned on this point in the transcribed
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interviews by the Staff, both Messrs . Siemek and John McKinney responded that any allocation

to nonregulated operations was taken care of by UCU's request to only receive direct recovery of

50% of the acquisition adjustment lid . . Beyond the fact that UtiliCorp has presented no

evidence that the implied allocation of 50% of the acquisition adjustment to nonregulated

operations is reasonable, the reality is that UtiliCorp's regulatory plan is designed to recover

from EDE and MPS ratepayers an amount of the acquisition adjustment far in excess of 50%, as

previously demonstrated .

	

The charging of regulated customers for an acquisition adjustment that

is premised, at least in part, on nonregulated merger benefits that will accrue solely to

shareholders, would be a classic cross-subsidy and anti-competitive .

	

The fact that UtiliCorp is

proposing to recovery 75% or more of the acquisition premium from ratepayers upon the

expiration of its proposed five-year rate moratorium makes this potential inequity very likely.

UtiECorp's failure to propose and justify an adequate allocation of the acquisition adjustment to

non-regulated operations means that UtiliCorp has failed to carry its burden of proof on the issue

of the regulatory plan, and the regulatory plan proposal should be rejected by the Commission in

its entirety for this reason alone .

The Joint Applicants frequently discuss in testimony and on the witness stand the

purported ratepayer benefits to be derived from this merger transaction . The Joint Applicants

assert that ratepayers will receive a benefit from merger savings of $3 .0 million per year in Years

6-10 following the pre-moratorium rate case, Several points should be kept in mind when

considering the adequacy of this amount .

	

Fast, EDE ratepayers receive absolutely no merger

benefits at all for the first five years under the proposed regulatory plan.

	

Schedule VJS-1, Line 1

shows a large category of estimated merger savings pertain to generating/joint dispatch

functions ; $17.929 million per year in Years 1-5 and $21 .648 million per year in Years 6-10 .
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Given the current environment and the many proposals nationwide for restructuring/deregulation

of the generating function of the electric industry, there is a distinct possibility that EDE

ratepayers will never benefit from any of these savings if they have to wait a full five years or

more to receive the benefits ofthe savings in rates (Oligschlaeger Rebuttal, Ex. 712, pp . 43-44).

The evidence in this case shows that the total amount of merger savings that the Joint
i

Applicants estimate will be available to pass on to ratepayers is approximately $15 million ($3.0

million for five years) over the ten-year period of the regulatory plan . The $15 million in

purported customer savings should be compared to the total estimated merger savings of

approximately $383.6 million over the same ten-year period (Ofigschlaeger Rebuttal, Ex . 712, p .

37) .

	

Per the Joint Applicants' own estimates, over 96% of total merger savings ae proposed to

be retained in order to allow for reimbursement of merger costs, primarily the acquisition

adjustment, and also to reflect the allocation of additional corporate overheads to EDE above the

levels incurred by EDE on a stand-alone basis .

	

When one considers that the benefits allegedly to

merger are all back-loaded (i .e ., only are available in Years 6-

rate case), the comparative analysis of shareholder benefits to

When both total estimated merger savings and the share to be

flowed to ratepayers under UtiliCorp's regulatory plan proposal are present valued, the share of

total merger savings assigned to ratepayers under the regulatory plan shrinks to 3 .0%. (Fischer

Rebuttal, Ex . 703, p . 31) .

The Staff can firmly state that such a division of merger savings pertaining to regulated

utility operations is wholly inadequate and unfair to ratepayers, and contrary to the setting of just

and reasonable rate levels.

	

As Schedule VJS-1 makes clear, the allocation of minute savings to

ratepayers is a result of a regulatory plan designed to ensure that UtitiCorp is fully reimbursed

be flowed to ratepayers from this

10 following the pre-moratorium

ratepayer benefits is even worse.
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for what it considers to be reasonable merger costs, and that EDE ratepayers pay in full the

increased corporate overhead levels associated with membership in the UtiliCorp holding

company, before one penny of savings can go to ratepayers. In contrast, the Staff has asserted in

past merger and acquisition cases that any regulatory plan ordered by the Commission should be

designed to ensure that at least 50% of available merger savings go to ratepayers, by regulatory

lag or by some other means . If less than 50% is proposed to be assigned to ratepayers, then the

utility should state compelling reasons why the public interest would justify such a distribution.

(Oligschlaeger Rebuttal, Ex. 712, p. 39) .

The Commission should also be wary of the Joint Applicants' purported $3.0 million

level of "guaranteed" savings because that amount is based upon any number of objectionable

premises .

	

Again, Schedule VJS-1 makes derivation of this particular amount very clear .

	

By

accepting this amount, the Commission would be implicitly accepting the Joint Applicants'

positions that some recovery of the acquisition adjustment from ratepayers is reasonable and

appropriate, that a minimum 50% recovery of the acquisition adjustment is the right assignment

of this amount to ratepayers, that transactions costs should be recovered from ratepayers, that all

"costs to achieve"/"transition costs" should be recovered from ratepayers (including executive

severance packages), that all UtiliCorp corporate overhead costs allocated to the EDE division

should be recovered from EDE ratepayers in full, and that assignment of only 3-4% of total

merger savings to ratepayers over the ten years after the closing of the merger would be a

reasonable result.

	

(Oligschlaeger Rebuttal, Ex. 712, pp . 30-31, 38-39) .

	

Many of these positions

are in conflict with long standing Commission practice .

	

To make the effect of the Joint

Applicants' requests even worse, the Commission is being asked to make ratemaking



determinations outside of a rate proceeding, and without any opportunity to review the impact of

the merger on the earnings ofUtWotp in Missouri .

The purpose of the "guarantee" of a minimum revenue requirement benefit to ratepayers

of $3 .0 million per year for Years 6-10 is purportedly to protect ratepayers from detriment

associated with the regulatory plan . (Oligsehlaeger Rebuttal, Ex. 712, p . 30) . The Joint

Applicants needed to make this guarantee of imputing any shortfall in actual savings levels

compared to estimated savings levels in cost of service in the Year 5 EDE rate case, and in any

succeeding EDE rate cases for Years 6-10, thereby supposedly ensuring that EDE ratepayers

receive a merger benefit in rates, whether the merged entity can actually create that level of

savings or not . Further, this minute, minimum customer merger benefit of $3.0 million per year

for Years 6-10 is purportedly designed to ensure that merger savings flowed to ratepayers (actual

or imputed) will always outweigh merger costs charged to ratepayers, thereby curing potential

merger detriment to ratepayers from a rate perspective .

	

On first glance, this proposal may seem

to constitute a bona fide guarantee that no detriment to the public interest will occur, but there is

no basis to believe that it will ensure that no detriment to the public interest will occur, or that the

regulatory plan itselfis not detrimental to the public interest.

Under the proposed regulatory plan of the Joint Applicants, the only way the Commission

in reality can verify that merger savings purportedly flowed to ratepayers in rates are greater than

the merger costs (including the acquisition adjustment) charged in rates to ratepayers is if the

Commission has the ability to accurately identify, quantify and track actual merger savings .

(Oligschlaeger Rebuttal, Ex . 712, p. 32) . While this question is addressed more completely in

the "Saving Tracking/Benchmark" portion of this initial brief, in the context it will suffice to say

that no party has ever demonstrated such an ability to track merger savings to this Commission in
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the past, and that to the Staff's knowledge no successful system for tracking merger savings has

ever been demonstrated in other jurisdictions, either. (Featherstone Rebuttal, Ex. 702, p. 76).

More importantly, EDE - UtiliCorp have chosen not to make a meaningful and complete

proposal in this proceeding as to how they will actually track merger savings in the future .

	

In

particular, EDE - UtiliCorp have failed to address in a detailed way the threshold question of

how merger and non-merger impacts on EDE earnings levels in the future are to be

distinguisbed .

	

In short, EDE - UtiliCorp are asking the Commission to trust them on this issue;

give them upfront approval for recovery of various merger costs in rates now, and trust that EDE

- UtiliCorp, or possibly even the Staff, will develop a workable mechanism to protect ratepayers

from potential detriment related to inappropriate or unreasonable cost recovery at a later time.

The Staff believes that some matters are far too important to be left to "trust."

	

EDE - UtiliCorp

have neglected to develop and present a mechanism to protect ratepayers from potential

detriment related to the proposed merger and even elements of its regulatory plan ; for the latter

reason alone, the proposed regulatory plan should be rejected and rejected in entirety.

Finally, not the least objectionable aspect of UtiliCorp's proposer! regulatory plan is that

it may function as a kind of "shell game", hiding merger savings from possible use to benefit

ratepayers in rates . This point relates to the Joint Applicants' proposal to assign very little

merger savings to UtiliCorp' Missouri Public Service division, while assigning the bulk of the

savings to its proposed future EDE division, Since EDE is proposed to operate under a rate

moratorium for five years, that means no UtiliCorp Missouri ratepayers will get any material

benefit from the merger for that extended length of time . MPS, in contrast, has several planned

rate increase cases in the next five years (Vol . 3, Tr. 461-462). The overall regulatory plan

would provide for MPS ratepayers to pay in full any non-merger related cost increases giving
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rise to those rate applications, without any access to the offsetting potential benefits from the

merger. This regulatory plan design suggests that UtiliCorp has truly been diligent in ensuring i

will be allowed to retain the maximum amount of merger savings possible, without regard for its

ratepayers' interests.

	

(Ohgschlaeger Rebuttal, Ex. 712, p . 46) .

	

This particular point is dealt with

more fully in the "MPS Merger Savings Assignment" section ofthis brief.

B.

	

Elements of the EDE - UtiliCorp Regulatory Plan

The Joint Applicants are asking the Commission to turn a blind eye to the specifics of this

merger because it involves a company, UtiliCorp United Inc . (UtiliCorp), which has its corporate

offices in Missouri, Downtown Kansas City, Missouri to be more specific. The Joint Applicants

could not have been more overt than the last paragraph in the prepared ;:irect testimony of Mr.

Robert K. Green, President and ChiefOperating Officer ofUtiliCorp which states :

The merger of Empire and UtihCorp and also the merger of UttliCorp and
SJLP, which is the subject of Commission Case No. EM-2000-292, provides the
Commission with the opportunity to combine three low cost, privately owned
electric utilities in the State of Missouri into an even stronger, more operationally
efficient utility . The resulting synergies can only be created if these utilities are
consolidated with the customers gaining the benefits, This mtra-Missouri
consolidation also preserves jobs in the state which would no doubt be lost if a
non-Missouri based utility or company were involved . Finally, the disciplined
growth strategy of UtiliCorp will continue to provide opportunities to enhance
economic development in Missouri and the career advancement of all employees,
as evidenced by our announcement earlier this year to create UtifCorp's energy
trading headquarters in downtown Kansas City and adding approximately 200
newjobs to the Missouri economy.

(Green Direct, Ex. 14, p. 26) . Unmentioned by the Joint Applicants is that there will be

reductions at EDE in excess of 200 employees as the result of the merger. This reduction

represents a significant part (approximately one third) of the 626 employees EDE employed as of

December 31, 1998 . (Featherstone Rebuttal, Ex. 702, p. 18; Vol. 3, Tr . 109, 135) .



apply to EDE:

The EDE - UtiliCorp regulatory plan is comprised of the following key elements as they

(1) Five-year rate moratorium for EDE electric customers once the merger is
approved

(2) EDE will file an electric general rate increase case in the fifth and final year of
the moratorium intending that new rates will go into effect the sixth year after
the conclusion of the pre-moratorium rate case .

	

The operatiorrof--law dates of
the EDE electric rate case will coincide with the end of the five-year
moratorium. Commencing with the beginning of the sixth year after the pre-
moratorium rate case, EDE is authorized to recover in rates 50% of the
acquisition adjustment (both a rtum of 50% of the unamortized portion of the
acquisition adjustment as an above-the-line expense and a rate base return on
50% of the acquisition adjustment using an imputed capital structure and
amortizations of both the transaction costs and the "costs to achieve"
(transition costs), without rate base treatment

UtiliCorp will guarantee EDE customers at least an approximate $3.0 million
reduction in revenue requirement from net merger savings in the Year 5 rate
case and in any subsequent rate proceeding in Years 6-10 following the pre-
moratorium rate case . The annual approximate $3.0 million reduction in
revenue requirement for Years 6-10 is the guaranteed average estimated
amount of annual merger savings for Years 610 net of the following : (a) 50%
recovery of the acquisition adjustment; (b) recovery of other merger costs; and
(c) the revenue requirement impact of inclusion of EDE in UtiliCorp's
corporate allocations system .

(4) The estimated savings amount used to determine the $3 .0 million guaranteed
average estimated amount of annual merger savings reducing revenue
requirement for Years 6-10 reflects assignment of almost the entire amount of
the EDE - UtiliCorp merger savings to EDE for ratemaking purposes, as
opposed to allocating more of the merger savings to other divisions of
UtiliCorp, such as MP5. The guaranteed merger benefit to customers is to be
ensured by a method of tracking (quantifying) total benefits resulting from the
merger .

(5) For any rate proceedings in Years 610 following the closing of the merger, a
capital structure purporting to represent EDE's pre-merger capital structure is
to be used to detennine EDE's revenue requirement.

(Oligschlaeger Rebuttal, Ex . 712, pp. 11-12; John McKinney Direct, Ex. 4, pp . 6-8) .



Various of these elements are ratemaking deternrinations which the Joint Applicants want

the Commission to decide outside the context of a rate case . The Staff is opposed to the

Commission adopting the above proposals on their own merits and the Staff is opposed to the

Commission adopting ratemaking determinations outside the context of a rate case .

	

The Staff is

not aware of any past occasion in which the Commission has been asked to make the kind of

sweeping ratemaking decisions in a merger application as the Joint Applicants are asking the

Commission to make in this proceeding.

	

By asking the Commission to make upfront ratemaking

commitments, the Joint Applicants are urging the Commission to break with tong-standing

Commission policy in order to encourage this particular transaction.

	

The Staff believes that the

appropriate regulatory policy is for the Commission to continue to take a "neutral" stance

towards mergers and acquisitions, neither providing encouragement nor acting to discourage

entities from seeking potential combinations that make economic sense and are "not detrimental

to the public interest ." (Oligschlaeget Rebuttal, Ex. 712, pp . 61-62) .

UtiliCorp and EDE negotiated a purchase price of $29.50 per EDE common share

outstanding. EDE had approximately 17.1 million common shares outstanding at December 31,

1998 which results in a purchase amounting to $504.5 million. To this must be added

approximately $19.3 million in transaction costs, which includes, among other things, the legal

fees of EDE and UtiliCorp and the bankers' fees of EDE to complete the transaction . The annual

amount of acquisition premium amortization expense that EDE will charge to earnings is

approximately $7.4 million ($294.3 million divided by UtiliCorp's proposed 40 year

amortization period). (Hyneman Rebuttal, Ex. 705, pp. 42, 44).

The total revenue requirement impact of the $294.3 million acquisition adjustment over

the 40 years that the cost will be reflected on UtiliCorp's books is approximately $1 .18 billion
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(tax grossed up amortization of $490 million and return on rate base of $686 million) .Z For the

first ten years after the consummation of the merger, recognition of the acquisition adjustment

will increase UtiliCotp's revenue requirement for EDE's utility properties by about $419 million

(tax grossed up amortization of $123 million and return on rate base impact of $296 million) .

The revenue requirement impact of UtiliCorp's regulatory plan proposal to recover 50% of the

acquisition adjustment in Years 6-10 following the pre-moratorium rate case, is to increase the

revenue requirement for EDE by approximately $92.6 million. (Hyneman Rebuttal, Ex . 705, pp .

45-46) .

Missouri Public Service (MPS), the Missouri jurisdictional retail electric service division

of UtiliCorp United Inc. (UtiliCorp), will also experience financial effects from the proposed

merger, but the Joint Applicants have not proposed an explicit regulatory plan for MPS

respecting the assignment of merger costs and savings .

	

Nonetheless, the implicit regulatory plan

for MPS, based upon the specific temrs of the EDE - UtiliCorp regulatory plan, appears to be as

follows :

(1) Only a minimal portion of estimated merger savings were assigned to
MPS for rate purposes by the Joint Applicants, with nearly all of
merger savings assigned to the EDE.

	

With the exception of this very
small amount of savings in the generation/joirit dispatch area, MPS is
to be treated in future rate proceedings as essentially being unaffected
by the EDE - UtiliCorp merger.

(2) For rate purposes, MPS's allocated level of UtiliCorp corporate costs
is to be calculated as if the EDE merger transaction had not taken
place.

(Oligschlaeger Rebuttal, Ex. 712 pp. 12-13) .

' The IRS does not allow in a tax-free business combination an income tax deduction for goodwill / acquisition
adjustment amortization expense. Therefore, to calculate the total impact of acquisition adjustment amortization
expense on net income (before taxes), the before-tax amortization must be grossed up for income taxes to reflect the
non-deductibility ofthe acquisition adjustment . (Hyneman Rebuttal, Ex . 705, p. 44).
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reasons:

The Staff opposes the Joint Applicants' regulatory plan, and recommends that the

Commission reject it in entirety as "detrimental to the public interest" for the following principal

(1) The proposed recovery of the acquisition adjustment, even at the purported
50% level, would require that UtifiCorp's Missouri customers inappropriately
pay for costs properly assignable to UtiliCorp's shareholders . The
Commission should not be influenced in its decision regarding recovery of the
acquisition premium by UtiliCorp's false assertion that it is only seeking
recovery of 50% of the revenue requirement effect of the acquisition
premium. A significant factor in the existence and amount of the merger
premium that UtifCorp agreed to is UtiliCorp's perception of the benefits
offered in nonregulated areasby the proposed transaction .

(2) The proposed regulatory plan will actually result in the Joint Applicants
receiving recovery of far more than 50% of the acquisition premium, when the
impact of "regulatory lag" and the Joint Applicants' proposal concerning
"freezing" the EDE capital structure and "freezing" the MPS corporate
allocators are properly taken into account.

(3) The Joint Applicants' proposal will require customers to pay for merger
transaction costs, which should be treated in a similar manner to the
acquisition premium and should be assigned in entirety to shareholders . In
addition, the proposed regulatory plan will allow recovery from ratepayers of
certain "costs to achieve" (transition costs) that also should be assigned to
shareholders, such as executive severance payments ("golden parachutes") .

(4) UtiliCorp/EDE's proposal to use a "frozen" stand-alone EDE capital structure
in rates after the merger is implemented will deny customers any benefit from
what should be a major source of savings to them, the substitution of a lower-
cost UtifCorp capital structure for a higher-cost EDE capital structure.

The "guarantee" of the Joint Applicants that EDE ratepayers will receive a
minimum merger benefit of an approximate $3.0 million reduction per year to
the EDE revenue requirement for Years 6-10 after the pre-moratorium rate
case is based on their assertion that they will have the ability to measure and
quantify actual merger savings starting in the fifth year after the pre-
moratorium rate case . However, the Joint Applicants have ailed to present
any detailed plan for "tracking" merger savings in their testimony, so the
purported ability to track merger savings is completely unsupported in
actuality and is illusory . Conceptually, the difficulty in attempting to identify
and quantify actual achieved merger savings on an after-the-fact basis is that it
requires a comparison of (a) actual financial results achieved by an entity
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which exists as a result of a merger to (b) projected financial results for an
entity which ceased to exist as a result of the same merger. The Joint
Applicants are inviting subjective, self-serving speculation in rate
proceedings, with no objective facts or standards available to guide the
Commission in judging the savings tracking claims .

	

Having not submitted a
proposal for tracking purported merger savings, the Joint Applicants have not
submitted a proposal to address the aforementioned problems . The most that
the Joint Applicants have done is to present the testimony of Mr. Jerry D.
Myers on UtiliCorp's ability to track merger costs using state-of-the-art
accounting systems. The problem with merger savings tracking is not the
degree of sophistication of accounting systems, but the inherent lack of
knowledge people have of the effect of events and actions that did not occur,
(Ofigschlaeger Rebuttal, Ex . 712, pp . 33-34).

(6) The Joint Applicants' plan will result in UtiliCorp customers in Missouri
receiving the benefit of only a very small, insignificant portion of total merger
savings during the fast ten years after the closing of the merger.

	

The vast
majority of the savings will be retained by UtifCorp to pay off the acquisition
adjustment or will be offset by the detrimental impact of increased corporate
cost allocations from UtiliCorp to EDE customers . Schedule VJS-1 to the
prepared direct testimony of the Joint Applicants' witness Vem J. Siemek
shows that total purported merger savings for the first 10 years after the
closing of the merger is $383 .6 million . Schedule VJS-1 also shows that
EDE's ratepayers receive no merger savings for Years 1-5 after the merger's
closing because of the rate moratorium under Joint Applicants' regulatory
plan and that EDE's ratepayers should expect $3 .0 million per year in merger
savings for Years 6-10 (i.e ., approximately $15.0 million) . Thus, the
ratepayers' share of total merger savings under the Joint Applicants'
regulatory plan is approximately 3 .9% ($15.0 million / $383.6 million), or
3.00% when the calculation is performed on a net present value basis. Under
the Joint Applicants' regulatory plan, 96.1% of the merger savings is retained
by UtiliCorp to allow it to recover directly in rates 50% of the acquisition
premium . (Oligschlaeger Rebuttal, Ex. 712, pp . 37-38) .

(7) The regulatory plan is premised upon the ability of UfifiCorp to recover from
EDE customers significant amounts of total UtiliCorp administrative and
general (A&G) costs compared to EDE's stand-alone A&G levels . Not only
is this recovery from EDE ratepayers of a significant portion of UtiliCorp's
A&G expenses counter-intuitive to legitimate expectations of what should
result from a merger of two utilities, but the increase in A&G expenses that
would be borne by EDE customers is not related to the provision of safe and
adequate service atjust and reasonable rates .

(8) The regulatory plan would result in a disproportionate amount of purported
merger savings being assigned to EDE customers at the expense of WS
customers who have historically paid a portion of the costs associated with the
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Merger savings are projected to result from jointly dispatching the generating
units of EDE and UtiliCorp (and SJLP) . Merger savings also are projected by
the Joint Applicants as a result of an increase in sale opportunities on the
interchange market leading to higher interchange profits. With the exception
of some capacity cost savings, all of the energy savings expected from the
joint dispatch of the merged companies' generating facilities are assigned to
EDE (and SJLP).

	

MPS ratepayers are to receive no benefit from the joint
dispatch of the WS and EDE (and SJLP) generating facilities.

	

(Traxler
Rebuttal - Replacement Pages, Ex. 719, p. 3 ; Traxler Rebuttal, Ex. 716, pp.
14-15,63) .

(9) Approximately 97% of the $198.0 million in joint dispatch savings projected
by the Joint Applicants' over the 10 years of the proposed regulatory plan can
be achieved by EDE on a "stand alone," no merger assumption basis, and,
therefore, should not be used to offset merger costs in a cost/benefit analysis
of the merger . (Traxler Rebuttal, Ex. 716, p. 5) .

(10) The Joint Applicants are seeking that the Commission make a number of
ratemaking determinations concerning the upcoming pre-moratorium rate
increase case in the context of the instant Merger Application .

	

The Staff
opposes in general, and for the items listed in the Joint Applicants' direct
testimony opposes specifically, ratemaking determinations being made in non-
rate case proceedings .

(Oligschlaeger Rebuttal, Ex . 712, pp . 13-16) .

After the appropriate adjustments are made to the EDE - UtitiCorp cost benefit analysis

of the proposed merger, merger costs exceed merger savings by a significant amount.

	

(Traxler

Rebuttal - Replacement Pages, Ex. 719, p. 7) .

	

Staff witness Steve M. Traxter testified that

although in all previous major merger applications in Missouri, the applicants projected that

savings would exceed all transaction, transition, consolidation and acquisition premium, in the
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"economies of scale" which in part cause the asserted potential savings from
this proposed transaction to exist in the first place . fn addition, this
assignment of purported merger savings will pass most of said savings to EDE
which under the Joint Applicants' proposal will operate under a rate
moratorium, while not assigning any material portion of purported merger
savings to MPS which under the proposed plan will seek increases in rates
during the next several years . Also, this assignment of purported merger
savings will result in most of the savings going to EDE's customers who
already pay significantly lower rates in Missouri than NIPS customers who
have relatively high rate levels.



instant EDE - UtiliCorp proposed merger, this is not the situation. The Staffs analysis reveals

that EDE - UtiliCorp merger savings do not exceed merger-related costs over the 10-years of the

regulatory plan, even before the acquisition premium is considered. The Joint Applicants' own

numbers show that even though they are projecting that savings will exceed projected transition,

transaction and consolidation costs by $68.7 million in the first five years and $107.5 million in

the second five years, when recovery of the acquisition premium is considered, the Joint

Applicants' project a ($136.5 million net loss) in Years 1-5 and a ($77.8 million net loss) in

Years 6-10 .

	

Thus, the Joint Applicants project a total ($214.3 million net loss) during the first

10 years following the closing of the merger.

	

(Trailer Rebuttal, Ex. 716, pp. 10-11 ; Traxler

Rebuttal - Replacement Pages, Ex. 719, Sch . SMT2).

The difference between EDE - UtiliCorp and the Staff in projected net merger savings

and merger costs for the 10-year period covering the EDE - UtihCorp regulatory plan is as

follows :

(Trailer Rebuttal - Replacement Pages, Ex . 719, p. 64, and Sch. SMT-2) . There are four issues

which are the basis for the very significant difference between EDE - UtiliCorp and the Staff (1)

the proper allocation of Joint Dispatch Savings to EDE and MPS, (2) the proper growth/inflation

rate of UtiliCorp Corporate Overhead Costs Allocations, (3) the quantification of savings

associated with employee reductions, and (4) Transaction and Transition Costs assigned to
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1-5
millions

Years
6-10

millions
1-10

millions

UCU-EDE Net Merger Savings/Costs $68 .662 $107 .504 $176.166

StaffNet Merger Savings/Costs ($33.077) ($20.006) ($53.083)

Difference between Staff & UCU-EDE $101,739 $127,510 $229.249



ratepayers .

	

(Traxler Rebuttal, Ex. 716, p . 63 ; Traxler Rebuttal - Replacement Pages, Ex. 719, p .

64) .

C. Further Legal Questions Respecting Joint Applicant's Regulatory Plan

The Staff in its opening statement to the Commission at the commencement of the

evidentiary hearing in this proceeding indicated that the instant case raised a number of serious

legal questions ; one in particular that the Commission had encountered in the last year respecting

Union Electric Company's (UE) first experimental alternative regulation plan (EARP). The

question for the instant proceeding based upon events in the UE litigation in Case No. EO-96-14,

which is now on review in Cole County Circuit Court, is if the Commission were to adopt the

SJLP - UtiliCorp regulatory plan, would a contract be established between UtiliCorp and the

Commission, respecting UtiliCorp's regulatory plan.

	

The Staff offers the following discussion

for the Conunission's consideration and response from UtiliCorp and the other parties to the

instant proceeding, which include UE.

The Commission in its May 13, 1999 Order in Case No. EO-96-14 (In the Matter of the

Monitoring of the Experimental Alternative Regulation Plan of Union Electric Company) at

pages 6-7 stated the following:

The Commission finds that QE's claim that the state was a party to a contract fails
because the Commission is not bound by the earlier Commission decision. The
courts have ruled that there is no application of the doctrine of stare decisis to
administrative tribunals. State ex rel GTE North v. Missouri PSC, 835 S .W.2d
356, 371 (Mo.App . 1992) (quoting State ex rel Churchill Truck Lines Inc . v.
Public Service Comm'n . , 734 S .W.2d 586 (Mo.App . 1987) ; City of Columbia v.
Missouri State Board of Mediation 605 S.W.2d 192 (Mo.App . 1980) . The Courts
have clearly stated that "public utilities have no authority to enter into a contracts
which cannot be modified or revoked by the state." State ex rel . Capital City
Water Company v. Pub. Serv . Comm'n, 850 S .W.2d 903 (citing 64 Am. Jur.2d
Public Utilities Sec. 81 (1992) . . .



In addition to these cases cited by the Commission, the Staff would suggest that the Commission

consider the following analysis offered by the Staff.

Another relevant case respecting the effect of the Commission adopting the Joint

Applicants' regulatory plan is State ex rel . Jackson County v. Public Serv . Comm' 532 S .W.2d

20 (Mo. banc 1975), cert . denied, 429 U.S . 822, 97 S.Ct. 73, 50 L.Ed.2d 84 (1976). In this case

regarding a general rate increase filed by Missouri Public Service Company (MPS), Case No.

18,180, Jackson County tried to invoke an announcement made by the Commission, on the

Commission's own, in the Commission's Report And Order in the immediately preceding MPS

rate increase case, Case No . 17,763, that there would be a moratorium on rate increases for MPS

for a period of at least two years from the effective date of the Report And Order. The Missouri

Supreme Court in its review of the Commission's Report And Order in Case No. 18,180 noted

that the parties to Case No. 17,763 did not address the moratorium issue during the proceedings

in Case No. 17,763 . The moratorium issue was apparently added by the Commission on its own.

The Commission, in ordering in its December 14, 1973 Report And Order in Case No. 17,763 a

two-year period of repose on rate increases, stated that the two-year moratorium was based upon

a thorough analysis of the updated and projected test year presented in the case .

	

There was no

judicial review of the Commission's Report And Order imposing the moratorium in Case No.

17,763 . Id. at 21-23 .

On August 4, 1974, MPS filed revised tariffs, eventually docketed as Case No. 18,180,

requesting increased rates for electric service . Various motions to dismiss the tariffs were filed

premised on the two-year moratorium adopted by the Commission on its own in MPS's prior rate

case. A hearing was held at which evidence was submitted indicating that circumstances had

changed in MPS's operations since the Commission's Report And Order of December 14, 1993 .
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The Commission issued Orders overruling/denying motions to dismiss MPS's revised tariffs.

The Commission found that MPS had adduced sufficient evidence to establish a prima facie

showing of substantial and altered circumstances .

	

On June 13, 1975, the Commission authorized

an increase in rates . 532 S .W.2d at 21-23.

The City Of Kansas City and the County of Jackson sought judicial review of the

Commission's decision. The Missouri Supreme Court stated that a moratorium was in conflict

with the spirit of the Public Service Commission Law, that spirit being continuous regulation to

meet changes in conditions as required by these changes in conditions. The Court quoted from a

Missouri Supreme Court decision in State ex rel . Chicago, Rock island, & Pacific Railroad

Companv, 312 S.W.2d 791, 796 (Mo.banc 1958) as follows :

"Its [Commission's] supervision of the public utilities of this state is a continuing
one and its orders and directives with regard to any phase of the operation of any
utility are always, subject to change to meet changing conditions, as the
commission, in its discretion, may deem to be in the public interest." To rule
otherwise would' make §393 .270(3) of questionable constitutionality as it
potentially could prevent alteration of rates confiscatory to the company or
unreasonable to the consumers. [Citation omitted .]

532 S.W .2d at 29, See also , State ex rel . General Tel . Co . v. Public Serv . Comm' 537

S.W.2d 655, 661-62 (Mo.App . 1976)3 ; State ex rel . Arkansas Power & Light Co. v . Public

3

	

In the General Telephone case, the Court of Appeals held that the Commission's decision in a prior General
Telephone Company case had no binding effect in a subsequent General Telephone Company case :

Insofar as the conclusion in the 1962 case is concerned, it has no binding effect in a future rate
case . A concise statement of the applicable rule is found in 2 Davis, Administrative Treatise
Section 18.09, 605, 610, (1958), as follows :

"* * * For an equity court to hold a case so as to take such further action as evolving facts
may require is familiar judicial practice, and administrative agencies necessarily are
empowered to do likewise . When the purpose is one ofregulatory action, as distinguished
from merely applying law or applying law or policy to past facts, an agency must at all
times be free to take such steps as may be proper in the circumstances, irrespective of its
past decisions . * * * Even when conditions remain the same, the administrative
understanding ofthose conditions may change, and the agency must be free to act * * *,"
(Footnotes omitted .)



Serv . Comm'n, 736 S .W.2d 457, 462 (Mo .App . 1987); State ex rel . Associated Natural Gas Co.

v . Public Serv. Comm'n, 706 S .W.2d 870, 880 (Mo.App. 1985) ; State ex rel . St . Louis v .

Public Serv. Comm'n, 47 SW.2d 102, 105 (Mo.banc 1931) ; Marty v. Kansas City Light &

Power Co. , 259 S .W . 793, 796 (Mo. 1923).

The Jackson County case is well known to the utilities regulated by the Commission

and the entities that are regular intervenors in rate cases and excess earnings complaint cases .

The Jackson County decision was rendered in 1975 .

	

Since then many parties have entered into

stipulations and agreements containing moratoriums and the Commission has approved those

stipulations and agreements, all knowing full well the holding of the Missouri Supreme Court

in the Jackson County case .

There was a challenge to the alternative regulation plan that the Commission offered to

Southwestern Bell in 1993 in the Commission's December 17, 1993 Report And Order in the

Staff's excess earnings complaint case against Southwestern Bell, Case No. TC-93-224, which

was consolidated with a case established to consider alternative regulation proposals for

Southwestern Bell to replace the Southwestern Bell Incentive Regulation Experiment (SBIRE),

Case No. TO-93-192 . In the case at the Commission level, Missouri Cable Television

Association (MCTA), the Midwest Independent Coin Payphone Association (IVIICPA) and the

Attorney General of the State of Missouri took the position that the Commission does not have

the statutory authority to adopt a form of alternative regulation for Southwestern Bell . Re

Southwestern Bell Telephone Co. , Report And Order, Case Nos . TC-93-224 and TO-93-192, 2

Clearly the contrnission in this case was not bound by the action in the 1962 case .

537 S.W.2d at 661-62.
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and m

Mo.P.S .C.3d 479, 570-72 (1993) . The Commission offered Southwestern Bell an alternative

regulation plan which the Commission titled the Accelerated Modemizstion Plan (AMP). (Id .

at 575) . Southwestern Bell declined the Commission's offer . Re Southwestern Bell Telephone

Co., Order Concerning Applications For Rehearing, Case Nos. TC-93-224 and TO-93-192, 2

Mo.P .S .C.3d 590 (1994).

	

MCTA sought judicial review of the Commission's offer of a form

of alternative regulation to Southwestern Bell .

	

The Western District Court of Appeals

dismissed MCTA's appeal on the grounds that it was moot since Southwestern Bell had

rejected the Commission's offer of a form of alternative regulation and also held that the appeal

did not meet one of the exceptions to the mootness doctrine .

	

State ex rel . Missouri Cable

Television Ass'n v . Public Serv . Comm'A 917 S.W.2d 650, 652 (Mo .App . 1996) .

Missouri Gas Energy v. Public Service Comm'q 978 S .W.2d 434 (Mo.App . 1998),

involves appellate review of a decision of the Commission in a 1996- Missouri Gas Energy

(MGE (a division of Southern Union Company)) rate increase case, Case No. GR-96-285,

wherein the Commission determined, according to the Western District Court of Appeals, that

the carrying cost rates for an accounting authority order (AAO) granted in 1994 in Re Missouri

Gas Enerey , Accounting Authority Order, Case No. GO-94-234, 3 Mo .P.S.C.3d 201 (1994)

should be for ratemaking purposes the weighted average short-term debt interest rate for

allowance for funds used during construction (AFUDC) of 4% for 1994 and 6% for 1995 and

1996, instead of the 10.54% rate which was requested by MGE in its Application for an AAO

in Case No. GO-94-234 and authorized by the Commission in the AAO it issued in 1994 . This

1994 AAO was preceded by several other AAOs, all for the same purpose of capitalizing and

deferring recognition of certain costs respecting the utility's investment in new service lines

This construction was occurring for the utility to comply with the Commission's
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gas line safety rules promulgated in 1989 in response to federal legislation . These two earlier

AAOs had been granted in 1989 and 1992, in Case No. GO-90-51 and Case No. GO-92-185,

respectively . 978 S .W.2d at 436-37 .

The 1989 AAO was granted to MGE's predecessor, Kansas Power & Light Company,

which later changed its name to Western Resources, Inc. (KP Western) . The carrying cost

authorized in 1989 was 10.96%, but in a 1991 rate case the carrying cost was reduced by the

Commission to 10.54%, which is the overall weighted cost of capital that the Commission

determined in Re Kansas Power & Light Co. , Report And Order, Case No. GR-91-291, 1

Mo.P.S .C.3d 235, 252 (1992) . This same carrying cost of 10.54% was utilized by the

Conunission as the carrying cost for the 1992 AAO, Case No. GO-92-185 . A 1993 KPL

Western rate increase case, Re Western Resources Inc . , Report And Order, Case No. GR-93-240,

2 Mo .P.S.C.3d 378, 381-82 (1993),ended in a settlement . While the 1993 rate increase case was

pending, Southern Union Company agreed to purchase from KP Western, and KP Western

agreed to sell to Southern Union Company, KP Western's Missouri utility operations and

facilities . Re Western Resources, Inc ., d(bla Gas Service and Southern Union Co ., dlb(a

Missouri Gas Energy, Report And Order, Case No. GM-94-40, 2 Mo .P.S.C.3d 598 (1993).

Missouri statutes require Commission approval of such a transfer. As part of the settlement, the

Staff agreed to continue to support the deferral through AAOs of the costs of the dmangeout of

gas service lines and mains for safety reasons . 978 S.W.2d at 436-38 .

In the Commission's 1997 MGE rate increase case, Re Missouri Gas Energy, Report And

Order, Case No. GR-96-285, 5 Mo.P.S .C.3d 437, 465 (1997), the Commssion determined that

the carrying cost rates for an accounting authority order (AAO) granted in 1994 in Case No. GO

94-234 should be 4% for 1994 and 6% for 1995 and 1996 rather than the 10.54% which was



utilized by the Commission when the AAO was granted in 1994 in Re Missouri Gas EnerQV.

Accounting Authority Order, Case No. GO-94-234, 3 Mo.P.S .C.3d 201 (1994) . MGE citing

United States v . Winstar, 518 U.S . 839, 116 S .Ct . 2432, 135 L.Ed.2d 964 (1996) argued in

essence that the Commission was contractually bound from reducing the carrying cost from the

10.54% utilized in the Commission's 1994 Order approving the settlement . MGE asserted that

there was "`no doubt that an agreement like the Settlement Agreement in this case would be

considered a binding and enforceable contract if the only parties to it had been private parties."'

978 S.W.2d at 438 . The Court held that the agreement referred to by MGE, which also dealt

with the issue of the transfer of assets and ownership of the utility from KP Western to MGE,

merely permitted MGE to continue to use the 10.54% figure allowed in KP Western's AAO.

The Court commented that even if the facts elevated the actions of the Commission to invoking

contract obligations, "[MGE] can point to no language in the Agreemenx-to Transfer Assets that

would support the result it wishes to obtain." Id.

Citing State ex rel. Office of Public Counsel v. Public Serv. Comm'

	

858 S.W.2d 806

(Mo.App . 1993), which is an earlier Western District Court of Appeals decision on AAOs, the

Court stated that AAOs are not final, are dependent upon further action in a ratemaking case and

create no expectation that the deferral terms within them will be followed in a ratemaking

proceeding. The Court noted that "[t]he whole idea of AAOs is to defer a final decision on

current extraordinary costs until a rate case is in order," where the utility is allowed to make a

case that the deferred costs should be included. 978 S.W.2d at 438 . The Court even commented

that there was language in the 1994 AAO concerning MGE which provided the appropriate

caveat that the Commission reserved the right to consider the ratemaking treatment to be

accorded the expenditures covered by the AAO in a later proceeding . Thus, there is no authority
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for the proposition put forth by MGE that fie Commission is bound by the terms of an AAO. Id .

MGE cited and the Court addressed United States v. Winstar Corp . , 518 U.S . 839, 116

S.Ct. 2432, 135 L.Ed.2d 964 (1996).

	

In Winstar , a change in regulatory policy after an entity

had acted in reliance on the prior regulatory policy, and the change in policy would render the

entity immediately insolvent if the change in policy were upheld, caused the U.S . Supreme Court

to not permit the regulatory agency to change policy and penalize the entity that had acted in

reliance on the continuation of the prior policy.

	

The Western District Court of Appeals held that

MGE's reliance on Winstar was misplaced in that the Commission had made no binding

promises respecting the AAO in approving the voluntary transfer of assets and ownership of the

utility from KP Western to MGE, and even if the facts in the MGE case elevated the actions of

the Commission to invoking contract obligations, there is no language in the agreement for the

transfer of ownership of the utility that would bind the parties and the Commission to the

carrying cost of 10.54% . 978 S.W.2d at 438.

The Winstar case involves the savings and loan industry crisis of the late 1970's, the

1980's and the early 1990's. The case is of interest from a number of perspectives, including its

discussion ofthe purchase method of accounting for mergers.

The Supreme Court decision relates that the Federal Savings and Loan Insurance

Corporation (FSLIC) lacked the finds to liquidate all of the failing savings and loans and the

Federal Home Loan Bank Board (Bank Board) chose to avoid the insurance liability by

encouraging sound savings and loans and outside investors to acquire failing savings and loans

through "supervisory mergers ." Under the purchase method of accounting the acquiring entity is

permitted to designate the excess of the purchase price over the fair value of all identifiable

assets acquired as an intangible asset called "goodwill ." Goodwill recognized as resulting from a
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FSLIC-sponsored supervisory merger was referred to as "supervisory goodwill." In addition

regulators let acquiring institutions amortize the goodwill asset over a period of up to 40 years .

Supervisory goodwill was important to sound savings and loans for at least two reasons: (1)

supervisory goodwill was counted toward the reserve requirement o£ acquiring institutions (this

accounting treatment was necessary to make the transaction even possible because the institution

resulting from the merger' would have been insolvent from the start if goodwill did not count

toward regulatory net worth) and (2) the goodwill asset was permitted to be amortized by the

acquiring institutions over periods of up to 40 years (this amortization over long periods in

conjunction with the accretion of the discount respecting the loans acquired as assets of the failed

savings and loans allowed the acquiring savings and loans to appear more profitable than they in

fact were) . 116 S.Ct. at 2442-44 .

When the efforts of the early and mid-1980's proved unsuccessful in resolving the

savings and loan industry crisis, Congress enacted the Financial Institraions Reform, Recovery,

and Enforcement Act of 1989 (FIRREA) . FIRREA required savings and loans to maintain core

capital in an amount not less than 3% of the savings and loan's total assets and defined core

capital to exclude unidentifiable intangible assets such as goodwill. Many savings and loans that

had acquired failed savings and loans in exchange for supervisory goodwill immediately fell out

of compliance with regulatory capital requirements, making them subject to seizure by

regulators . 116 S .Ct. at 2446 .

The Government insisted that the evidence that the parties understood that goodwill

arising from the transactions would be treated as satisfying regulatory requirements reflected

statements of then current federal regulatory policy rather than contractual undertakings .

	

The

Supreme Court found the Government's interpretation of the relevant documents as mere



statements of policy to be fundamentally implausible.

	

If supervisory goodwill and capital credits

had not been available for purposes of meeting regulatory capital requirements, the merged

savings and loan would have been subject to regulatory noncompliance and penalties from its

very inception.

	

The Government also was obligated to permit such supervisory goodwill to be

amortized over the period for which agreement had previously been reached. Under the

circumstances, there is no doubt that the parties intended to settle regulatory treatment of these

transactions as a condition of their agreement .

	

The Court did not disagree that the relevant

documents should be read as contractual commitments, not mere statements of policy. 116 S.Ct.

at 2448-52.

The savings and loans did not argue that the agreements in question limit the

Government's future exercises of regulatory authority to enact a subsequent bar to using

supervisory goodwill and capital credits to meet regulatory capital requirements . They claimed

that the Government assumed the risk that subsequent changes in the law might prevent them

from performing, and agreed to pay damages in the event that such failure to perform causes the

savings and loans financial injury. Thus, the doctrine of unmistakability is not applicable . This

doctrine states that the sovereign power governs all contracts subject to the sovereign's

jurisdiction and will remain intact unless surrendered in unmistakable terms . 116 S.Ct. at 2453 .

The Supreme Court held the unmistakability doctrine was not applicable. The Court

stated that the agreements have been read as solely risk-shifting and so tong as a contract is

reasonably construed to include a risk-shifting component that may be enforced without

effectively barring the exercise of the sovereign power, the enforcement of the risk allocation

raises nothing for the unmistakability doctrine to protect against, and there is no reason to apply

it :



. . . the contracts have not been construed as binding the Government's exercise of
authority to modify banking regulation or of any other sovereign power, and there
has been no demonstration that awarding damages for breach would be
tantamount to any such limitation.

As construed by each of the courts that considered these contracts before they
reached us, the agreements do not purport to bind the Congress from enacting
regulatory measures, and respondents do not ask the courts to infer from silence
any such limit on sovereign power . . .The contracts have been read as solely risk-
shifting agreements and respondents seek nothing more than the benefit of
promises by the Government to insure them against any losses arising from future
regulatory change . . . .

116 S.Ct . at 2458, 2457 .

MGE also made an equitable estoppel argument for continuation of the 10.54% carrying

cost, asserting that the 1993 settlement and the 1994 AAO cause the equitable estoppel doctrine

to be dispositive .

	

The Western District Court of Appeals, noting that equitable estoppel is not

ordinarily applicable to the government, identified the elements of equitable estoppel as follows,

as it applies to a government entity.

(1) a statement or act by the government entity inconsistent with the
subsequent government act;

(2)

	

the citizen relied on the act;

(3)

	

injury to the citizen;

(4)

	

the governmental conduct complained of must amount to affirmative
misconduct;

there must be exceptional circumstances and a manifest injustice will
result;

(6)

	

equitable estoppel will not be invoked if it will interfere with the proper
discharge of governmental duties, curtail the exercise of the State's police
power or thwart public policy; and

equitable estoppel is limited to situations were public rights must yield
because private parties have greater equitable rights.



978 S.W .2d at 439; See 850 S.W.2d at 910 . "The party claiming equitable estoppel has the

burden of proof and every fact creating the estoppel must be established by clear and satisfactory

evidence . Van Kampen, 685 S .W.2d at 625." 850 S .W.2d at 910.

Another case of interest is State ex ref . Missouri Cable Telecommunications Ass'n. v.

Public Serv. Comm'n, 929 S.W.2d 768 (1996) which was an appeal of a circuit court order

declaring a settlement agreement among the Commission, Southwestern Bell and OPC to be

unlawful .

	

The origin of the case was that at the conclusion of the SBIRE, the Staff and OPC

performed earnings investigations of Southwestern Bell and filed excess earnings complaint

cases with alternative regulation proposals . The Commission ordered a rate reduction and

offered Southwestern Bell a new alternative regulation plan, which Southwestern Bell rejected .

Judicial review was sought by Southwestern Bell, AT&T Communications of the Southwest, Inc .

(AT&T), and the Missouri Cable Telecommunications Association (MCTA). While the

consolidated cases were pending before the circuit court, the Commission, Southwestern Bell

and OPC entered into a settlement agreement.

	

MCTA, AT&T and MCI Telecommunications

Corporation filed applications for rehearing with the Commission which were denied . They then

sought judicial review in circuit court and Midwest Independent Com Payphone Association

(NIICPA) intervened. The circuit court held the settlement agreement to be illegal and

unenforceable. The Commission, Southwestern Bell and OPC appealed to the Western District

Court ofAppeals . 929 S.W.2d at 769-71 .

The Commission, Southwestern Bell and OPC argued that the settlement agreement was

not an order of the Commission as that term is used in Sections 386.500 and 386.510 and

therefore was not reviewable.

	

929 S.W.2d at 772 . The Commission asserted fiat the settlement

agreement was a non-binding expression of the signatories' intent and only served to implement
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its previous order, not to constitute a separate order. 929 S.W.2d at 773 . MCTA, AT&T, MCI

and MICPA contended that once review was initiated from the Commission's December 1993

Report And Order, exclusive jurisdiction was in the circuit court and the Commission was

without jurisdiction to alter or modify its Report And Order and the settlement agreement

accordingly was void and without effect. 929 S .W.2d at 772 .

The Court held that the settlement agreement constituted an order or decision of the

Commission and the Commission lacked jurisdiction to enter into the settlement agreement

outside the court proceedings because exclusive jurisdiction was vested in the circuit court at that

time .

	

The Court fiuther stated that the settlement agreement violated one of the purposes for

vesting exclusive jurisdiction in the circuit court while review is pending "which is to ensure that

those interested in the outcome of the case as intervenors have a forum to be heard." 929 S.W.2d

at 774 .

UE may assert that the MCTA case is relevant to the insta iz - case for the following

reason .

	

Even though the Western District Court of Appeals stated that it need not decide

whether the Commission has the authority to enter into settlement agreements with public utility

companies, but would proceed as if the Commission may do so, the Court noted that Missouri

courts generally treat settlement agreements as contracts :

. . . Missouri courts generally treat settlement agreements as contracts and we find
no reason to view this settlement agreement any differently . See Daily v . Daily,
912 S .W.2d 110, 114 (Mo.App . 1995) ; Ayotte v. Pillsbury Co., 871 S.W.2d 139,
142 (Mo.App . 1994) ; Park Lane Med. Ctr. V. Blue Cross/Blue Shield, 809 S .W.2d
721, 724 (Mo.App . 1991) .

	

If the settlement agreement is a contract, then it is
binding .

	

If it is binding, the provisions of this settlement agreement, some being
regulatory in nature, have the effect of operating as a regulatory plan. If it has the
effect of a regulatory plan, then there are no practical differences between the
settlement agreement here and the usual order or decision entered by the PSC
after a public hearing . Ifit is an order, then it is reviewable by this court



929 S .W.2d at 774, 773.

The MCTA case dealt with a settlement agreement among the Commission and some, but

not all, other parties to a writ of review proceeding in circuit court respecting a Commission

Report And Order.

	

Thus, the Commission was the respondent-party to a circuit court case . The

act before the Western District Court of Appeals for review was not based on the Commission

serving in its fact finder role, but was based on the Commission acting as a respondent-party to a

circuit court case . Therefore, the MCTA decision should not be read as indicating that when the

Commission is acting as a fact-finder respecting a . stipulation and agreement/settlement

agreement submitted to it for approval, the Commission enters into a contractual obligation with

the parties to the agreement if it approves the agreement .

N.

	

EDE PRE-MORATORIUM RATE CASE

A.

	

Issue In General

UtiliCorp witness John W. McKinney testified that part of the Joint Applicants' proposed

regulatory plan includes a rate increase case to be filed by EDE to reflect in EDE's rates, before

the five-year EDE rate moratorium, the new State Line generating station which will become

operational in 2001 .

	

Mr. McKinney noted that this rate increase case is also referred to as the

pre-moratorium rate case . (McKinney Direct, Ex. 4, p . 6) .

EDE witness Robert B. Fancher testified that the Joint Applicants expected that the

details of the pre-moratorium rate case addressed by him in his direct testimony would be

decided in the context of the merger case "to remove the uncertainty of these matters prior to the

closing of the merger.

	

(Faucher Direct, Ex . 8, p . 3) . At the September 2000 hearings in the

instant case, counsel for the Joint Applicants indicated that the pre-moratorium rate case was

55



expected to be filed by EDE November 1, 2000 and the anticipated in-service date for the State

Line Combined Cycle unit (SLCC) is June 1, 2001 . (Vol . 2, Tr. 42, 36 ; Vol . 6, Tr. 929) . Mr .

Faucher proposes that the following issues be decided by the Commission in the context of the

instant merger case:

Test Year - 12 months ending December 31, 2000 or, if earlier, the "Effective
Date" as that term is defined in the EDE - UtiliCorp Agreement And Plan Of
Merger, which is the date of the closing of the merger and the filing of the
certificate of merger with the Secretary of State of the State of Kansas and the
Secretary of State of the State of Delaware (or at such later time as is agreed to by
EDE and UtiliCorp and specified in the certificate of merger) . (Fancher Direct, Ex .
8, p . 3 ; Green Direct, Ex. 14, Sch . RKG-1, p. 2) .

(2)

	

Update, adjust or true-up the test year to June 1, 2001, or the in-service date of
SLCC, if later.

	

The following items related to SLCC are to be updated, adjusted or
trued-up : SLCC plant and associated transmission plant, less accumulated
depreciation : O & M (fixed and variable) for SLCC; depreciation and property
taxes for the above items; cost of gas and fixed gas transportation charges for
SLCC; demand charges for purchased power contracts which would be in effect on
June 1, 2001; wage rates which would be in effect on June 1, 2001; revenues and
fuel expense associated with customer growth to June 1, :001 ; redispatch of fuel
and purchase power to include SLCC mix. (Fancher Direct, Ex . 8, pp . 3-4) .

Capital Structure : "Normalized" Empire only - 52.5% debt and 47.5% common
equity. (Id. at 4) .

(4) Employee Positions:

	

All Empire employee positions vacant as a result of the
merger would be included in the cost of service as if these positions were not open .
(Id. at 5) .

In-service criteria for SLCC. (Id.) .

Although the desire of the Joint Applicants to reduce the risk that the SLCC will not be

reflected in rates prior to the proposed moratorium is understandable, the means by which the

Joint Applicants have chosen to attempt to reduce their risk is inappropriate. Issues relevant to a

rate proceeding should be decided in a rate proceeding and issues relevant to a merger

application, which the above issues are not, should be decided in a merger proceeding. The

above issues will have to be decided regardless of whether EDE continues as a stand-alone
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company or is acquired by UtiliCorp . The Joint Applicants have made no contention that the

Commission's ultimate decision on any of theses issues would be different if based upon

different ownership of EDE. The Joint Applicants did not even address whether a decision on

these matters in the merger case would preclude these issues from being put before the

Commission for decision in the pre-moratorium rate case . (Oligschlacger Rebuttal, Ex. 712, p .

57) .

Mr . Fancher, who is EDE's Vice President of Finance and Chief Financial Officer,

testified that EDE had not provided notice with its bills to its customers that their rates might

increase as a result of certain decisions that the Joint Applicants are requesting that the

Commission make in the merger proceeding regarding the EDE pre-moratorium rate case . (Vol .

2, Tr . 921). He also testified that he could not provide dollar values for the items listed above

respecting which the Joint Applicants want the Commission to make certain determinations in

the instant proceeding, regardless of what the dollar values may be, for use in the EDE pre-

moratorium rate case . (Vol . 2, Tr . 923-24).

The Staff would note for the Commission Re Union Electric Co., 25 Mo.P .S .C.(N .S .)

194, 212-13, Case No . ER-82-52 (1982) in regards to the issue of the allocation of Union

Electric Company's (UE) Ashley Plant between electric and steam operations . UE's Ashley

plant supplied steam for UE's steam heating system in downtown St. Louis and also was used for

peaking and standby service in UE's electric service business . The portion of facilities used

jointly in the steam and electric business is referred to as "common plant" and must be allocated

between the steam and electric rate bases. UE and the Staff proposed different allocation

methodologies. The Commission rejected the Staffs proposal stating as follows regarding due

process concerns that the Stafs proposal raised in the view ofthe Commission :



In the Commission's opinion the Staffs proposal should be rejected. The
generally accepted allocation was established in a steam rate case . Staffs
proposal would decrease electric rates by approximately .07 percent and could
increase steam heating rates by approximately 7 percent.

In the Commission's opinion adoption of the Staffs proposal would create a
serious due process problem in that the people to be affected the most, the steam
heating customers, have not been notified of this proposal and are unaware of any
potential increase in steam rates of the magnitude described . An inquiry into this
allocation may either take place in a steam rate case or in the Company's next
electric rate case, but only with adequate notice to the steam customers of such a
substantial change in allocation . For the foregoing reasons the proposed Staff
reallocation ofAshley should be rejected.

25 Ma.P .S.C .(N.S .) at 213 . Regardless of the Commission's decision in the above noted UE rate

case, the Staff would fiuther note that there is case law that ratepayers do not have a protected

property interest in their current level rates which would require notice and hearing before a

change in rates may occur. State ex rel. Jackson County v. Public Serv. Comm'n, 532 S.W.2d

20, 31-33(1975), cent. denied, 429 U.S . 822, 97 S.Ct. 73, 50 L.Ed.2d 84 (1976) . (As a

consequence, the Commission may permit tariffs to go into effect without suspension so long as

all relevant factors have been considered by the Commission in not suspending the proposed

tariffed rates/charges. State ex rel. Utility Consumers Council of Missouri, 585 S.W.2d 41, 49

(Mo.banc 1979)) .

Mr. Fancher stated that the pre-moratorium rate case issues set out in his testimony for

determination by the Commission in the merger case for purposes of the pre-moratorium rate

case will be addressed in EDE's pre-moratorium rate case testimony projected to be filed on

November 1, 2000 . (Vol . 6, Tr. 930-31). He acknowledged that it is possible that the

Commission could issue an order on test year, update and true-up issues in the pre-moratorium

rate case to be filed on November 1, 2000 before it issues an order on these issues in the merger

case . (Vol . 6, Tr. 932) .
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When asked how does EDE for purposes of the pre-moratorium rate case proposes to

identify merger savings, so that merger savings can be removed from EDE's pre-moratorium rate

case, Mr. Faucher answered that employee vacancies related to the merger are the only savings

that EDE could identify currently. (Vol . 6, Tr. 935-36) .

The Staff recommends to the Commission that it maintain its practice of deferring

ratemaking decisions to appropriate rate proceedings . The Joint Applicants have presented

nothing in Case No. EM-2000-369 that would warrant the Commission straying from this well

founded approach.

B.

	

In,-Service Criteria

In-service criteria are a set of operational tests to be performed by a particular generating

unit in order to determine whether the unit is `Tally operational and used for service." (Elliott

Rebuttal, Ex. 701, p . 2) .

	

The in-service criteria issue is grounded in the statutory requirements of

Section 393.135 RSMO 1994, a statute that was adopted by Initiative, Proposition No . 1,

November 2, 1976 and is referred to by the phrase, contained therein, "fully operational and used

for service," which some people refer to as the "used and useful" criteria :

Any charge made or demanded by an electrical corporation for service, or in
connection therewith, which is based on the costs of construction in progress upon
any existing or new facility of the electrical corporation, or any other cost
associated with owning, operating, maintaining, or financing any property before
it is fully operational and used for service, is unjust and unreasonable, and is
prohibited .

(Id. at 3 ; Emphasis supplied.) .

The Staff has developed in-service criteria since Section 393 .135 became law .

	

The Staff

has developed in-service criteria for at least the following units, owned by the following utilities,

in the following cases :



Callawav:

	

Union Electric Co., Case No. ER-84-168/EO-85-17, nuclear unit, new
installation

Wolf Creek: Kansas City Power & Light Co., Case No. EO-85-185/ER-85-128,
nuclear unit, new installation

latan: Kansas City Power & Light Co, St . Joseph Light & Power Co., The
Empire District Electric Co., Case No. ER-81-42, coal unit, new installation, 24
Mo.P.S .C.(N.S .) 386 (1981); Report And Order, Case No. ER-80-48, 23
Mo.P.S.C.(N.S .) 474,480 (1980) .

Jeffrey Energy Center Unit No. 1 : Missouri Public Service Co., Case No. ER-79-
60, coal unit, new installation, Report And Order, 23 Mo.P,S.C.(N.S.) 150, 171-
75(1979) .

Jeffrey Energy Center Unit No. 2 Missouri Public Service Co., Case No. ER-80-
231, coal unit, new installation

1121cy.

	

Missouri Public Service, division of UtiliCorp, Case No. ER-93-37, coal
unit, fuel switch

State Line No. L The Empire District Electric Co., Case No., ER-95-279, natural
gas and oil peaking unit (combustion turbine), new installation

State Line No. 2

	

The Empire District Electric Co., Case No. ER-97-81, natural

gas and oil peaking unit (combustion turbine), new installation

(Elliott Rebuttal, Ex. 701, pp . 3, 6 and Sch . 1) .

On August 30, 1996 EDE filed tariffs reflecting a general rate increase. A December 13,

1996 Commission Order established the test year as the twelve months ending September 30,

1996 with isolated adjustments through May 31, 1997, when State Line No. 2 was to be in

service . Prior to the scheduled evidentiary hearing in Case No. ER-97-81, a Unanimous

Stipulation And Agreement was filed with the Commission . Associated with the finding that

State Line No. 2 met the in-service criteria was $3.4 million in revenue requirement . On May

30, 1997, EDE filed a Motion To Modify the Order Establishing Test Year because it failed to

bring State Line No. 2 in-service by the agreed upon date and requested a modification of the



Commission's test year order so as to extend the date for isolated adjustments to June 21, 1997 .

On June 20, 1997, the Commission issued an Order modifying its Order of December 13, 1996

to extend to June 21, 1997 the date for isolated adjustments, including adjustments for State Line

No . 2 . RE Empire District Electric Co., Order Granting Motion To Modify The Order

Establishing Test Year And Granting A Joint Motion For An Extension Of Time, 6 Mp.P.S.C.3d

373,374 (1997).

On June 30, 1997, the Staff filed a status report stating that State Line No. 2 did not meet

two of the nine agreed upon in-service criteria by the extended June 21, 1997 deadline .

	

The

Commission held an evidentiary hearing on July 10, 1997 to determine the status of State Line

No. 2 . The Commission determined that no question of fact existed as to the status of State Line

No. 2, i.e ., that State Line No. 2 did not meet two of the nine specific in-service criteria.

	

The

EDE witnesses admitted that the in-service criteria had not been met as of June 21, 1997 or even

the date of the evidentiary hearing .

	

Nonetheless, EDE asserted that State Line No. 2 was in

"substantial compliance" with the in-service criteria and was in operation and supplying power

to EDE customers and the wholesale market as of June 18, 1997.

	

RE Empire District Electric

Co., Report And Order, 6 Mo.P.S.C.3d 406, 408 (1997).

The Commission rejected EDE's argument that substantial compliance by State Line No.

2 with the agreed upon in-service criteria was sufficient and rejected the inclusion in revenue

requirement of $3.4 million associated with State line No. 2 meeting the requirements of Section

393.135 . The two criteria which State Line No. 2 did not meet were the following :

The facts reflect that of the nine criteria to be met, as set out in the Stipulation and
amended Stipulation, and agreed to by all parties including EDE, two of those
criteria were not met by the deadline and have not yet been met. SLCT2 failed to
meet Criteria 9 which required the generating unit to demonstrate its ability to
operate at or above a predefined minimum load for three days . This criteria
mandated that the unit carry out a transition from burning natural gas to burning
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distillate oil during the three-day period, after which oil was to be burned for eight
hours . The failure of a small water injection pump, designed to clear the fuel lines
during the change from gas to oil, prevented this transition from occurring . The
pump problem also caused SLCT2 to fail Criteria 2 which required the unit to
demonstrate its ability to start via a remote signal while burning distillate oil . The
unit did pass that part of Criteria 2 requiring a remote start while burning natural
gas .

On July 25, 1997, EDE filed and Application For Rehearing stating that State Line No. 2

now met the in-service criteria and EDE was seeking the additional revenue requirement of $3.4

million .

	

On August 1, 1997 the Staff filed a report in which it stated that State Line No. 2 had

successfully completed all in-service criteria by July 28, 1997 . The Commission issued an Order

on August 12, 1997 allowing the parties 30 days in which to amend the terms of the Stipulation

and Agreement that they had previously entered into to provide that State Line No. 2 had met the

requirements of the agreement and to specify the additional funds to :-e included in revenue

requirement as a result. RE Empire District Electric Co., Order Regarding Motion For

Rehearing, 6 Mo.P.S.C .3d 454 (1997) .

On August 28, 1997 an amendment to the Stipulation And Agreement was filed with the

Commission . Among other things, the amended Stipulation And Agreement stated that it was

agreed that State Line No. 2 had successfully complied with all in-service test criteria and

requested that the Commission permit EDE to file tariff sheets reflecting an additional $3.0

mullion in revenue requirement . On September 11, 1997 the Commission approved the amended

Stipulation And Agreement. RE Empire District Electric Co., Order Approving Seconded

Amendment To Unanimous Stipulation And Agreement, 6 Mo.P.S.C.3d 480 (1997) .

Staff witness David W. Elliott testified that in-service criteria is an issue that is more

appropriately addressed in the rate case where EDE seeks to reflect the unit in rates set by this
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Cornmission.

	

Besides directing those reviewing his testimony to the rebuttal testimony of Staff

witness Mark L. Oligschlaeger, Mr. Elliott stated that from a technical standpoint there is reason

not to set the in-service criteria for the SLCC unit at this time . He related that the final design or

construction of the unit could affect the operation of the unit, and thus, the in-service criteria

should be set as reasonably practicable to the actual startup of the unit .

	

(Elliott Rebut(al, Ex .

701, pp. 4-5) .

EDE witness Mr. Fancher proposed the following in-service criteria in supplemental

direct testimony:

1 . The Missouri Public Service Commission Staff shall timely conduct a physical
inspection ofthe plant.

2 . The Company's plant manager, or responsible officer, shall attest that pre-
operational testing has been completed in accordance with current procedures .

3 . Liability for final payment of equipment and construction contracts is recorded
on Empire's books, in the form of contractual amounts paid or retained,
pending final resolution of outstanding issues (ifany) .

4. The generating unit shall demonstrate its ability to start and operate.

5. The generating unit shall demonstrate its ability to smoothly and successfully
shut down when prompted by the unit operator initiating such command.

6. The generating unit shall operate within 5% of Empire's intended rated
capability during the setting period.

7. Only minor changes in unit controls shall be made during the setting period .

8. The setting period shall last for a period of two (2) hours during which normal,
steady state operation at Empire's intended rated capability shall be
established.

9. The generating unit shall operate in a normal steady condition for a period of
two (2) hours at the demonstrated Pool rated capacity.



(Fancher Supplemental Direct, Ex. 9, p. 3) . Not only are the above criteria amorphous as

written, as was shown by Mr. Fancher's answers on cross-examination, but these criteria were

sought to be made even more amorphous than on their face by Mr. Fancher's statement in his

supplemental direct testimony that "Empire proposes that if the following 'in-service criteria' are

substantially satisfied, then the Commission should find that the unit is fully operational and

used for service and reflect the involved costs in the rates determined in the Pre-Moratorium

Rate Case ." (Fancher Supplemental Direct, Ex. 9, pp . 2-3 .).

Mr. Faucher fiuther explained the phrase "substantially satisfied" as follows :

[Dottheim] - . . . Could you tell me what you mean by the words
"substantially satisfied"?

[Fancher] - Basically if you look at the criteria to detennine if a plant is in
service, it revolves around is that plant operating somewhere near the operating
parameters that were established, providing service to the load of the company.
And if you look at all those criteria that are there, it doesn't say that every letter of
the law might be met, but is it doing that and providing service .

Q . I think you used the phrase "somewhere near the operating
parameters"?

Q. How do you define what is "somewhere near the operating
parameters"?

A. Well, I would expect if it's a 500 megawatt plant, that it would be
somewhere near 500 megawatts . That it wouldn't be 400 or 300 .

minus .

A. Absolutely.

Q . What is your definition for somewhere near 500 megawatts?

A. That's - - I don't have a definition other than that. I don't have a plus or

Q. Might the definition of somewhere near the operating parameters - -
excuse me - - somewhere near 500 megawatts be subjective?

A. Absolutely.



(Vol . 6, Tr. 936-37) .

On cross-examination respecting Criterion 2, Mr. Faucher could not identify what are the

"current procedures" to which he was referring, and never identified who in the past had used the

unidentified "current procedures." (Vol. 6, Tr. 938) . Respecting Criterion 3, Mr. Fancher was

asked when is liability for final payment of equipment and construction contracts is recorded on

Empire's books . He responded that "[i)t's recorded at the time the project is done, when work is

done, although the payment may not have been made," and further explained that the project is

"done," "[i]f construction is complete." (Id.). EDE witness Virgil E. Brill, Vice-President -

Energy Supply and a member of the EDE Board of Directors, criticized the initial wording of the

Staffs Criterion 1 ("`All' construction work, and pre-operational tests have been successfully

completed." Elliott Rebuttal, Ex . 701, Sch . 2) on the basis that "`[a]ll' construction work will

not be complete when the unit is `fully operational and used for service .' There is continuous

construction work or `projects' at generating plants throughout the life of the plant."

	

(Brill

Surrebuttal, Ex . 22, p . 4) .

	

If Mr. Brill's parsing of language has applicability to the Staffs

criteria, it would seem fair to apply it to EDE's criteria also .

Respecting Criterion 7 that `[o]* minor changes in unit controls shall be made during

the setting period," Mr. Faucher was asked what constitutes `minor changes in unit controls."

(Emphasis supplied). Mr. Fancher responded as follows :

That I don't - - I can't answer,

	

I don't know what all might be involved there,
what might be adjusted .

	

I think basically the intent is that you don't go out and
change the parameters radically to get it settled in at this .

(Vol . 6, Tr. 940) .

On cross-examination Mr. Fancher stated that EDE had previously 1Een a member of the

MOKAN Power Pool . He further stated that EDE's generating units in total were required to



meet EDE's projected pool requirement and EDE could be penalized if it did not do so .

Respecting whether the Southwest Power Pool has similar requirements Mr. Faucher suggested

that Mr. Brill would be able to answer the question, but that it is his understanding that SPP has

no penalty for a member utility not meeting its projected capacity requirement. (Vol . 6, Tr. 942-

43) .

Staff witness Elliott tested that the in-service criteria presented by Mr. Faucher

appeared to be based upon two tests in the SPP Criteria Manual, and he did not find in the SPP

Criteria Manual any reference to fully operational and used for service test criteria. (Elliott

Rebuttal, Ex. 701, pp . 8, 10) . The SPP tests are used only to detemine the capability, or

capacity output, of a unit at any one time and the results of the tests are used for annual planning

purposes . The SPP test criteria requires a four hour test period . The tests that the Staff

recommends should be required by the Commission are more stringent, as they are used to

determine whether the unit meets the statutory standard "fully operational and used for service"

before the unit is allowed in rate base. The Staff considers as part of this standard the contract

guarantees . Id . at 9-10) .

Mr . Elliott explained that "[a) capacity test by itself does not give a clear picture of how

the unit is likely to operate when required to operate for an extended period of time . Because of

its short duration, in this case four hours, a capacity test does not prove fully operational and

used for service status ." (Elliott Rebuttal, Ex. 701, p. 9) .

	

Due to the low heat rate of a combined

cycle unit, the unit may operate or be dispatched more like a base load unit than a peaking unit .

at 11) . ("Heat rate" is a measure of the amount of energy needed to generate a kilowatt-hour

(kwh) of electricity .

	

The lower the heat rate the less energy is required to generate a kwh, and

therefore, the greater the efficiency of the unit.

	

Id. at 7).) .

	

Mr. Elliott stated that he did not
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consider the length of the required consecutive hour run criteria in the Staff's proposed in-service

criteria to be excessive or to require any extraordinary performance for the SLCC.

	

Id. at 11-12).

The Staff filed its rebuttal testimony and schedules, including its testimony on the in-

service criteria issue, on June 21, 2000 .

	

EDE discussed the in-service criteria with the Staff on

August 8, 2000 . (Brill Surrebuttal, Ex . 22, p. 4). EDE filed on August 23, 2000 the in-service

surrebuttal testimony of Mr. Brill. In his surrebuttal testimorry, Mr. Brill states that after

reviewing the Staffs in-service criteria rebuttal testimony EDE believes that the in-service

criteria should be structured "[a]s Mr. Fancher has done in his supplemental direct testimony."

ILd . at 3) .

Nonetheless, attached to Mr. Brill's surrebuttal testimony is Schedule VEB-1 which is

entitled "Empire Proposed Staff In-Service Test Criteria ." (Brill Surrebuttal, Ex. 22, Sch . VEB-

1) . This schedule is not referred to in Mr. Brill's surrebuttal testimony to which it is attached .

On cross-examination Mr. Brill identified the schedule as follows:

[Dottheim]:

	

. . . In your testimony I believe, in the narrative part, the
questions and answers, I think you indicate that you're supporting the criteria
proposed by Mr. Fancher in his supplemental direct?

[Brill] : I would support that, yes .

Q.

	

At the same time you have attached to your surrebuttal testimony,
Exhibit 22 -- you have a document which I don't think you refer to in the question
and answer portion of your testimony.

	

And I'm referring to Schedule VEB-1 .
It's two pages . And it's titled Empire Proposed Staff In-Service Test Criteria
State Line Combined Cycle Unit.

And that document, which is attached to your testimony -- what is the
purpose ofthat document?

A.

	

After we met with Staff, we worked toward an agreement. And
that was a document that we proposed that we could - - that would satisfy us and
we thought would satisfy the Staff at the time based on our conversations.



(Vol . 6, Tr. 969-70) .

We did submit that back to Staff. It's attached here because it is
something we could accept in addition to pool requirements, but the reply that
came back from Staffwas somewhat more exhaustive .

Q.

	

The reply that came back form Staff was the attachment to Mr.
Elliott's replacementpages, was it not?

A.

	

What I saw was an o-mail that was sent to Bill Howell, a copy of
that. And that's what I was basing that document on.

On September 8, 2000, the Staff in the instant proceeding filed a Motion To Strike

Certain Empire District Electric Rate Case Direct, Supplemental Direct And Surrebuttal

Testimony And Establish A Separate Case On In-Service Criteria, Or In The Alternative, Permit

Substitution Of Staff Replacement Pages On The Issue Of hr-Service Criteria.

	

The Staff stated

therein in part as follows respecting the in-service criteria issue :

6 .

	

The Staff has been engaged in discussions with EDE in an effort to settle
the in-service criteria issue. Based on the Staff's last conversation with EDE on
Thursday, September 7, 2000 on this matter, it is clear that those discussions have
not reached a successful conclusion. As a consequence, the Staff is filing this
Motion To Strike And Establish A Separate Case On In-Service Criteria, Or
Permit Substitution Of Staff Replacement Pages On The Issue Of In-Service
Criteria.

7 .

	

Since the Commission may decide not to strike the supplemental direct
and surrebuttal testimony of EDE on in-service criteria, the Staff is asking leave
of the Commission to file and substitute replacement pages to the rebuttal
testimony of David Elliott on the in-service criteria issue .

	

As a result of a meeting
between EDE and the Staff and subsequent exchanges between EDE and the
Staff, all of which occurred after the Staffs rebuttal testimony was filed and after
EDE had an opportunity to review Mr. Elliott's rebuttal testimony, Mr. Elliott
modified the in service criteria that is being proposed by the Staff. Mr . Elliott
submitted to EDE on August 24, 2000 for EDE's consideration modifications to
the in-service criteria that he had previously filed as rebuttal testimony in this
proceeding. The modified in-service criteria submitted by Mr. EILott to EDE on
August 24,

	

2000

	

is

	

the

	

same

	

in-service

	

criteria

	

contained

	

in

	

Mr.

	

Elliott's
replacement pages to his rebuttal testimony being filed this date, Friday,
September 8, 2000, along with this pleading.



At the hearing, Mr. Brill gave his reaction to Replacement Schedule 2 to Mr. Elliott's

rebuttal testimony.

	

(Elliott Rebuttal - Replacement Pages, Ex. 723, Sch. 2) .

	

Mr. Brill reiterated

that "[w]e did have a meeting with Staff where we went through a discussion of these items and

we submitted a proposal .

	

And I think these -- some of these follow generally our conclusions,

but there are some differences." (Vol . 6, Tr. 956).

	

Mr. Brill went through the nine enumerated

items in Replacement Schedule 2 to Mr. Elliott's rebuttal testimony and stated that items 1, 3, 4,

7 and 8 were acceptable .

	

Respecting item 2, he indicated that EDE did not have a problem with

that part of the criterion which would require the combustion turbine to demonstrate its capacity

heat rate .

	

Respecting item 5, he said that there was a need to define the minimum load for the

unit. Respecting item 6, he said that EDE has a problem to the extent he does not know whether

at 95% of nominal load there will be by definition a nominal heat rate .

	

Finally sspecting item 9,

he related that as of day one he did not know that it would be possible to say that all contract

emission requirements and guarantees and environmental regulations necessarily will be in place .

(Vol. 6, Tr. 956-61).

Nonetheless, it is not necessarily clear what is the present position of EDE.

	

Mr. Brill

testified as follows respecting what EDE's position is relative to Mr. Faucher's in service

criteria, the in-service criteria in Mr. Brill's Schedule VEB-1 and the in-service criteria Mr.

Elliott's Replacement Schedule 2 :

[Brill]

	

I believe our position to still be as Mr. Fancher testified. If you look at the
comments today and compare the results of that with the attachment to my
testimony, I think you'll find that there are areas of agreement that could be
reached which would satisfy the Staff and satisfy the company.

	

The issues and
problems that we have if those could be resolved, would bring us back to the
attachment to my testimony.

(Vol . 6, Tr. 982) .



Mr. Elliott was permitted at the hearing on September 15, 2000 to respond to the

comments of Mr. Brill from the prior day respecting Mr. Elliott's Replacement Schedule 2

setting out the Staffs revised in-service criteria. The Staffs proposed in-service criteria as of

September 15, 2000 follows :

STAFF IN-SERVICE TEST CRITERIA

State Line Combined Cycle Unit

As of September 15, 20000

1 . Major (Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) construction work,
and pre-operational tests have been successfully completed (Elliott Rebuttal, Ex. 701,
Schedule 2) such that the Combined Cycle Unit may be operated and successfully
complete criteria items 2 through 9 . (Elliott Rebuttal - Replacement Pages, Ex. 723,
Schedule 2) .

2 . The new Westinghouse Combustion Turbine will demonstrate its ability to operate at the
contract capacity at contract heat rate, and if required as per contract, produce the
contract combustion gas exhaust flow at the contract temperature . The Heat Recovery
Steam Generators (HRSGs) will demonstrate their ability to produce the contract steam
flows at the contract steam conditions, with the contract combustion gas exhaust flow
from both of the Westinghouse Combustion Turbines . The Westinghouse Steam Turbine
will demonstrate its ability to operate at contract capacity, with the contract steam flow
from the HRSGs at contract conditions. The existing Westinghouse Combustion Turbine
will demonstrate its ability to operate at its new nominal capacity. These items will all be
demonstrated together for a period of four hours during the testing for criteria item 7 .
(Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) .

3 . The Combined Cycle (Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) Unit
will demonstrate its ability to startup (Elliott Rebuttal, Ex . 701, Schedule 2) from turning
gear operation to nominal capacity (Elliott Rebuttal - Replacement Pages, Ex. 723,
Schedule 2) on natural gas fuel when prompted (Elliott Rebuttal, Ex . 701, Schedule 2) by
the operator . (Elliott Rebuttal - Replacement Pages, Ex . 723, Schedule 2) .

4 . The Combined Cycle (Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) Unit
will demonstrate its ability to shut down load resulting in (Elliott Rebuttal, Ex. 701,
Schedule 2) turning gear operation (Elliott Rebuttal - Replacement Pages, Ex. 723,
Schedule 2) when prompted (Elliott Rebuttal, Ex. 701, Schedule 2) by the operator .
(Elliott Rebuttal - Replacement Pages, Ex . 723, Schedule 2) .

5 . The Combined Cycle (Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) Unit
will demonstrate its ability to operate at minimum load for one hour on natural gas fuel .
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6. The Combined Cycle (Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) Unit
will demonstrate its ability to operate at or above 95% of (Elliott Rebuttal, Ex. 701,
Schedule 2) nominal (Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) load
(Elliott Rebuttal, Ex . 701, Schedule 2) at the corresponding (Elliott Rebuttal -
Replacement Pages, Ex. 723, Sch. 2) apmangi (Vol . 7, Tr. 1082) heat rate (Elliott
Rebuttal - Replacement Pages, Ex. 723, Schedule 2) for four continuous hours on natural
gas fuel. (Elliott Rebuttal, Ex . 701, Schedule 2) .

7. The Combined Cycle (Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) Unit
will demonstrate its ability to (Elliott Rebuttal, Ex. 701, Schedule 2) produce an amount
of energy (mwhr) within a 120 hour period which would result in a (Elliott Rebuttal -
Replacement Pages, Ex. 723, Schedule 2) capacity factor of (Elliott Rebuttal, Ex. 701,
Schedule 2) ** ** during the period when calculated by the formula shown in note
4. (Elliott Rebuttal - Replacement Pages, Ex. 723HC, Schedule 2-1) .

8 . Sufficient transmission facilities shall exist to carry the total design net electrical capacity
ofthe combined cycle unit into the system. (Elliott Rebuttal, Ex. 701, Schedule 2) .

9 . The Combined Cycle Unit will demonstrate it has met all contract emission guarantees,
and has met all environmental regulations required for unrestrictive operation of the unit.
(Elliott Rebuttal - ReplacementPages, Ex . 723, Schedule 2) .

NOTES :

(Elliott Rebuttal, Ex. 701, Schedule 2) .

	

Staff will work with Empire to set the definition
for minimum load, when the time comes. (Vol. 7, Tr. 1082).

I . If the unit cannot demonstrate its ability to meet any of the criteria for which failure to
meet the proposed criteria is judged to be immaterial to the overall in-service status of the
unit, the Staff for good cause may waive that particular criteria. In making a decision to
wave any particular criteria, the Staff may review the completed testing documentation,
and any additional unit operating data, to determine if the unit should be considered in-
service, without &other testing. (Elliott Rebuttal, Ex. 701, Schedule 2) . Staff will provide
its rational in the event it decides to waive any particular criteria. (Elliott Rebuttal -
Replacement Pages, Ex. 723, Schedule 2) .

2. It is the Staff's intention, when possible, to witness the unit's ability to meet the criteria
items. Regardless, Empire will provide to Staff all necessary documentation, including
operating data logs, clearly demonstrating the capability of the unit to meet each of the
criteria items. (Elliott Rebuttal, Ex. 701, Schedule 2)

3 . The "nominal capacity" of the combined cycle unit shall be at least 500 megawatts, at
ISO conditions (i .e ., 59 degrees F and 60% relative humidity). The "new nominal
capacity " for the existing Westinghouse Combustion Turbine shall be the new capacity
demonstrated by Empire District Electric Company as a result of the 1999 compressor
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upgrade . Manufacturer supplied ambient correction factors will be used when operation
occurs at other than ISO conditions . (Elliott Rebuttal - Replacement Pages, Ex . 723,
Schedule 2) .

4 . Capacity Factor = (Mwhs generated in (Elliott Rebuttal, Ex. 701, Schedule 2) a 120 hour
(Elliott Rebuttal - Replacement Pages, Ex. 723, Schedule 2) period) / ((base load) x
(Elliott Rebuttal, Ex . 701, Schedule 2) 120 (Elliott Rebuttal - Replacement Pages, Ex.
723, Schedule 2) hours) . (Elliott Rebuttal, Ex . 701, Schedule 2) .

5 . The contract guarantee data referenced in criteria items 2 and 9 can be found in the
Westinghouse Combustion Turbine contract section IVa, the Westinghouse Steam
Turbine contract section IVb, and the Nooter/Eriksen contract Table 2A-1 and Section
GC-40.2 . Manufacturer supplied ambient correction factors will be used when operation
occurs at other than ISO conditions . (Elliott Rebuttal - Replacement Pages, Ex. 723,
Schedule 2) .

Regarding item 2 above, Mr. Elliott testified as to the significance of the Staff's proposal
respecting this item as follows:
[Elliott]

	

No. 2, I believe Mr. Brill said that Empire would agree to demonstrate
the capability ofthe new Westinghouse combustion turbine. Staffwould say that
the reason this criteria is here is because, you know, Westing- - Emp'n;'s
purchasing large pieces of equipment here with contracts, and in these contracts
are conditions and guarantees with penalties ifthey're not met. Staffbelieves that
they should be proven, the new steam heat recovery steam generators as well as
the new Westinghouse steam turbine.

(Vol . 7, Tr. 1081-82) .

Regarding item 7 above, Mr. Elliott testified as to the significance of the Staffs proposal

respecting this item as follows :

[Elliott] . . . from the criteria we have above, we have a criteria that the unit will
start, the unit will shut down, the unit will operate at minimum load, and the unit
will operate at high or nominal load . Staffbelieves thatthis unit could operate in
between those two operating points, and we would like to see a period oftime that
it demonstrates that it can operate at this point.

The reason for capacity factor is that you could schedule the unit for a
120-hour period and, due to circumstances beyond control, it could not operate or
it could operate very little during that period. So Staff felt that ifwe applied some
type ofcapacity factor we would be ensured at least it would run for a certain
period during the 120-hour period .



The [average] capacity factor I used came from, as Mr. Brill pointed out,
came from one of Empire's studies and was an average capacity factor for the
year . . .

Mr. Brill I think made a point that possibly Western Resources, the other
partner inthe unit, would not - - may not want to run for a 120-hour period for
this test, and that would be a problem . I believe this was discussed in the meeting
with Empire, Staffhad with Empire earlier last month

It's my recollection that this was discussed, and it's also my recollection
that this was discussed, and it's also my recollection that, in the operating
agreement with Empire, between Empire and Western Resources, is that Empire
could run the unit full load if it purchased additional fuel for that part ofthe unit
that was Western Resources.

I believe also in that meeting was discussed that Staff said that the
purchase of gas minus any revenue from sales would be put in - would be
capitalized and put in rate base.

Staff believes that some period oftime of operation would allow this unit
to demonstrate that it basically can run more than four hours . There could be
problems that develop that nobody's aware of during the - - you know, running
longer than four hours, and Staffbelieves it should be running for some period of
time .

This is different than the in-service test criteria that we had for State Line
1 and 2 combustion turbines. There I believe it was a 72 continuous hour
operation. This with a capacity factor allows the unitto be off ifnecessary during
this 120 hours as long as it meets the overall capacity factor.

(Vol . 7, Tr . 1083-85) .

V.

	

MERGER COSTS l BENEFITS

The Joint Applicants are attempting to justify the "not detrimental to the public interest"

standard by purporting to demonstrate net savings, in the EDE post-moratorium rate case, to

result in a minimum cost of service benefit to EDE ratepayers of $3 .0 million per year for Years

6-10 of the regulatory plan .

	

(McKinney Direct, Ex . 4, p . 7; Siemek Direct, Sch. VJS-1, Line

VIII) . Under the proposed regulatory plan, the EDE post-moratorium rate case will have an



operation-of-law date which will coincide with the end of the 5-year moratorium (Years 1-5 of

the regulatory plan) and the beginning of Years 6-10 of the regulatory pian . (McKinney Direct,

Ex . 4, pp . 6-7) .

The Staff has expressed significant concern regarding (1) the accuracy of the Joint

Applicants' projected merger costs and savings purported to support approval of the merger and

(2) the intended use of "projected" savings for Years 6-10 in support of the $3.0 million

guaranteed minimum benefit to EDE ratepayers in the post-moratorium rate case .

The Staff submitted revised Schedule SMT-2 (Ex . 719) at the hearing on September 12,

2000 in order to reflect the impact of the settlement of the FAS 87 Pension Cost issue. (Vol. 3,

Tr. 423-425) . Schedule SMT-2 reflects both the full 10-year (Years 1- 10 and Years 6-10)

projected merger costs and savings amounts detemuned separately by the Joint Applicants and

the Staff.

	

Column C of Schedule SMT-2 reflects the Joint Applicants' projected merger costs

and savings for Years 6-10 .

	

The projected amounts for Years 6-10 are purported by the Joint

Applicants to show an average net benefit of approximately $3.0 million per year to EDE

ratepayers for those years.

	

(Ex. 719, Line 25, Col . C).

	

Line 16, Column C reflects the Joint

Applicants' projected net merger savings of $107.5 million for Years 6-10 (i.e., total synergies

(savings), net of costs to achieve and other merger costs and allocated corporate costs), prior to

recovery of the amortization of 50% of the acquisition premium . The amortization of 50% of the

acquisition premium for Years 6 - 10 amounts to $92.7 million .

	

(Ex. 719, Line 23, Column C).

Reducing the net merger savings of $107.5 million by $92.7 million, which represents the

amortization of 50% of the acquisition premium leaves $14.8 million in net savings available to

be used as a cost of service reduction for EDE ratepayers .

	

(Ex. 719, Line 24, Column C) .

	

Since

the $14.8 million in net savings is the total for the five years comprising Years 6-10 of the
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regulatory plan, approximately one fifth of that amount, i.e ., $3 .0 million, would be used as a

cost ofservice reduction in the post-moratorium rate case for the EDE division ofUtifiCorp .

The Staff has taken issue with the Joint Applicant's projected merger costs and savings

for Years 6-10 in four areas : Joint Dispatch Savings (Proctor Rebuttal, Ex . 713), UtiliCorp's

Corporate Overhead Costs allocated to the EDE division post-merger (Traxler Rebuttal, Ex .

716), savings associated with employee reductions (Fischer Rebuttal, Ex. 703, and the recovery

of Transition and Transaction Costs (Russo Rebuttal, Ex . 715).

	

Column D of Schedule SMT2

reflects the Staffs projected merger costs and savings for Years 6-10 .

	

Line 18 of Column D

reflects a negative $20.0 million in net merger "savings," i.e ., $20.0 million in net merger

"costs," as opposed to the $107.5 million in net merger savings projected by the Joint Applicants.

Both of these amounts are prior to the amortization of 50% of the merger acquisition premium

reflected on

	

Line 23, Column C. The $127.5 million difference between the Staffs and Joint

Applicants' projections for Years 6-10 can be summarized as follows based upon the amounts

Joint Applicants' Line 1, Column C $108.2 million less Staffs Line 1, Column D $5.3 million equals ($102.9)
million.

s Joint Applicants' Line 9, Column C ($14.8) million less Staffs Line 9, Column D $0.0 equals $14.8
million.
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reflected for both parties on Schedule SMT-2, Exhibit 719:

Joint Applicants' projected net savings for Years 6-10
millions
$107.5

Difference in projected Joint Dispatch Savings ($103 .0)4
between Joint Applicants and Staff

Difference in Transaction/Transition Cost recovery $14.85
between Joint Applicants and Staff

Difference in UtiliCorp Overhead Costs allocate d back to EDE ($33 .5)6



Staff witness Michael Proctor considers all but $5.4 million of the Joint Applicants'

projected $197.9 million in Joint Dispatch savings (Sch . SMT 2, Ex. 719, Line 1, Columns A and

C) to be obtainable by EDE on a stand-alone basis. (Proctor Rebuttal, Ex. 713, p. 41).

Therefore, $192.5 million of the projected ten-year Joint Dispatch savings are norrmerger related

and should not be considered in a decision as to whether this proposed merger meets the not

detrimental to the public interest standard.

Staff witness Steve Traxler addresses in his rebuttal testimony the issue raised by him

regarding the inflation rate assumption used for UtiliCorp's corporate overhead costs to be

allocated to the EDE division post-merger . Joint Applicants witness Vem Siemek assumed an

inflation rate of 2.5% to escalate UtiliCorp's corporate overhead costs to be allocated to EDE in

his 10-year merger cost/benefit analysis . (Traxler Rebuttal - Replacement Pages, Ex. 719,

p . 43). By understating/under-projecting the UtiliCorp corporate overhead costs to be allocated

to EDE, the Joint Applicants have overstated/over-projected the net savings from the proposed

merger by $33.5 million and understated/under-projected EDE's future cost of service relating to

the allocation of UtiliCorp's overhead costs to EDE.

	

The Staff refutes the 2.5% inflation rate

assumption of the Joint Applicants as being too low based upon an analysis of UtiliCorp's actual

s Joint Applicants' Line 17, Column C ($97.1) million less Staffs Line 17, Column D ($130.6) million
equals ($33.5) million .

' Joint Applicants' Line 5, Column C $0.0 less Stairs Line 5, Column D, ($5.8) million equals ($5 .8) million
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between Joint Applicants and Staff

Difference in Employee Reduction Savingsbetween (5 .8)7
Joint Applicants and Staff

Staffs projected net savings for Years 6-10 ($20.0)



historical increase in corporate overhead costs allocated to its NIPS division.

	

The Staff believes

that the actual annual escalation of UtitiCorp corporate overhead costs in recent years is the best

indicator of what will likely be the escalation of corporate overhead costs allocated to EDE after

the proposed merger .

	

MPS' allocated share of UtiliCorp's corporate overhead costs has

increased from $10.3 million in 1995 to $46.5 million in 1999.

	

¢d. at 44). The Staffs analysis

reflects UtiliCorp's actual experience regarding its allocation of overhead costs to MPS from

1995 through 1999, showing the average annual increase in UtiliCorp's corporate overhead costs

allocated to NIPS using 1995 as the first year from which average annual increases in the

UtiliCorp corporate overhead costs allocated to NIPS are measured. (Traxler Rebuttal,

Replacement Pages, Ex. 719, Sched. SMT-7).

	

Calculation of the average annual increases in

UtiliCorp's corporate overhead costs allocated to MPS reveals the following:

Annual increase in UtiliC orp corporate overheads costs

	

160.2%
allocated to MPS from UtiliCorp 1995-1996

Annual increase in UtiliCorp corporate overheads costs

	

53.7%
allocated to MPS from UtifiCorp 1996-1997

Annual increase in UtiliCorp corporate overheads costs

	

8.8%
allocated to MPS from UtiliCorp 1997-1998

Annual increase in UtifiCorp corporate overheads costs

	

3.5%
allocated to MPS from UtiliCorp 1998-1999

1996-1999 4-year average annual increase in UtiliCorp's

	

45.7%
corporate overhead costs allocated to MPS using 1995 as
the fast year from which the annual increase is measured

1997-1999 3-year average annual increase in UtiliCorp's

	

20.0%
corporate overhead costs allocated to MPS using 1996 as
the first year from which the annual increase is measured

1998-1999 2-year average annual increase in UtiliCorp's

	

6.2%
corporate overhead costs allocated to MPS using 1997 as
the first year from which the annual increase is measured



(?U.

UtiliCorp's actual historical experience regarding its MPS division shows that the Joint

Applicants' use of a 2.5% inflation rate is inappropriately understated. Staff witness Traxler has

conservatively utilized a 5% inflation rate for the purpose of estimating the corporate overhead

costs that will be allocated from UtiliCorp to the EDE division post-merger . Based upon

UtiliCorp's historical experience with the MPS division, as shown above, it can be argued that

even a 5% inflation rate assumption is too low . As noted earlier, using the much more likely 5'/e

inflation rate for UtiliCorp's corporate overhead costs allocated to EDE reduces the Joint

Applicants' projected net merger savings in Years 6-10 alone by $33.5 million . (Traxler

Rebuttal, Replacement Pages, Ex . 719, p . 648 .

In summary, the proposed EDE-UtiliCorp merger does not meet the not detrimental to the

public interest standard because after the Joint Applicants' projected results are adjusted to

reflect more reasonable assumptions and appropriate ratemaking principles respecting the Joint

Dispatch savings, the UtiliCorp Corporate Overhead Cost Allocations, Employee Reduction

Savings and the Transaction / Transition costs areas, total merger costs exceed total merger

savings by $20.0 million for Years 6-10 reflected above . Additionally, thus projected

detrimental impact on the EDE cost of service occurs prior to the proposed amortization of 50%

of the acquisition premium. The amortization of 50% of the acquisition premium for Years 6-10

is reflected on schedule SNIT-2, Line 23, Colunm C as amounting in total to $92.7 million .

Adding the $92.7 million cost of the amortization of 50% of the acquisition premium to Staff's

projected $20.0 million of negative net merger savings, i .e ., net merger "costs," results in a total

R The issues between the Joint Applicants and the Staff regarding employee reduction savings and
transition/transaction costs are discussed in the "Estimated Merger Savings" and "Transaction Costs and Costs to
Achieve" sections ofthis brief, respectively .
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net merger cost of $112,7 million for Years 6-10 .

	

It is the Staffs position that savings from this

proposed merger are not adequate to cover the merger costs that will result for the EDE division,

causing a need for rate relief solely as a result ofthe EDE - UtiliCorp merger.

Regarding the Joint Applicants' proposed guaranteed $3.0 million net benefit to EDE

ratepayers to be reflected in the post-moratorium rate case, the Staff has additional concerns

regarding the validity of the basis of this assumption .

	

As discussed above, the Staff does not

consider the $3 .0 million in net savings to be a reasonable expectation due primarily to the Joint

Applicants' erroneous assumptions in the Joint Dispatch and UtiliCorp Corporate Overhead Cost

Allocations areas .

The additional concern regarding this $3.0 million benefit guarantee is that the Joint

Applicants' own projections indicate that actual merger savings are not expected to be sufficient

by the date of the post-moratorium rate case to cover merger costs, the 50% merger premium

amortization and the $3.0 million guaranteed minimum benefit to EDE ratepayers . The $3.0

million guaranteed amount is based upon a projected net savings level for the Years 6-10 . The

proposal is described in Joint Applicants' witness John McKinney's direct testimony (Ex. 4,

page 7, lines 7- 19) :

4 . Included in the Post-Moratorium rate case filing will be the complete
flowthrough of all test-year O&M synergies, adjusted to the forward
average level of saving for 5 years following the rate moratorium, net
ofthe costs to achieve the synergies, resulting from the merger.

5 . Fifty percent (50%) of the unamortized balance of the acquisition
premium paid by UbliCorp for Empire will be included in the rate
bases of the EDE unit's retail electric operations, and the annual
amortization of this acquisition premium will be included in the
expenses allowed for recovery in cost of service in the Post-
Moratorium rate case . The return allowed on this premium, for the
recovery period, will be based on the capital structure of 60% debt and
40% equity as established by Mr. Siemek in his synergy study, the net
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effect of item #4 and #5 is a ¢uaranteed minimum reduction in the
Empire requirement of $3 million

(Emphasis added) .

The Commission is being asked to accept a projected net savings amount for Years 6-10

as sufficient evidence to support the $3.0 million guaranteed benefit to EDE ratepayers . The

Joint Applicants expect the Commission to approve this merger and the regulatory plan at the

present based upon projected amounts for Years 6-10, and additionally to set rates based upon

projected amounts in the post-moratorium rate case to go into effect at the end of Year 5 of the

10-year regulatory plan. The $3.0 million guaranteed benefit to EDE ratepayers, which is the

Joint Applicants' basis for satisfying the not detrimental to the public interest standard, is based

upon projected assumptions now and will be based on projected assumptions again in the rate

case in which the Joint Applicants are supposed to effectuate the $3.0 million guaranteed benefit.

Mr . Traxler testified that projections that far into the future should not be relied upon and such

projections require that the Commission abandon setting cost based rates for EDE. (Traxler

Rebuttal, Ex. 716, pp. 67-68) .

VI.

	

ACQUISITION ADJUSTMENTS l ACQUISITION PREMIUMS

A.

	

EDE - UtiliCorp Proposal And Commission History

The proposed transaction is a voluntary action by the managements of EDE and

UfiliCorp based on management's perception of their shareholders' interests . UtitiCorp appears

to have been motivated, I in part, by the perception that benefits in nonregulated areas of its

operations are expected to occur as a result of this proposed transactio::.

	

Among other things,i

EDE's existing generating facilities are considered to be low-cost units with a potential market

value in an unregulated electricity generation marketplace in excess of their net book value.

	

The
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perceived value of these assets would be a reason why UtiliCorp would be willing to pay a

significant acquisition premium for EDE. (Ohgschlaeger Rebuttal, Ex . 712, pp. 19-20) .

Mr . Robert K Green, President and Chief Operating Officer of UtiliCorp, stated in his

direct testimony that UtiliCorp considered transferring the generation assets of EDE and

UtiliCorp to an exempt wholesale generator (EWG), but because of concerns that arose

respecting property tax assessments of EWGs and the "not detrimental to the public interest"

standard, UtiliCorp concluded that an EWG proposal would jeopardize the merger. Mr . Green

clearly indicated that the EWG transaction has not been abandoned by UtiliCorp in that he

requests that the Commission work jointly with UtiliCorp to address these tax concerns in the

2000 Missouri Legislature.

	

(Green Direct, Ex . 14, p . 25).

	

Respecting the issue of the acquisition

premium, it is also worth noting that Mr. Green testified that had the generation assets of EDE

and UtiliCorp been transferred to an EWG, it would have been appropriate to `place the burden

of recovering a significant portion of the acquisition premium on the merchant capabilities of the

EWG."

	

(Id. at 24) .

	

It is appropriate to allocate a portion of the acquisition premium to

nonregulated operations regardless of whether there is presently a transfer of assets to an EWG

because the perceived future value of these assets as an EWG contributed to the acquisition

premium. (Oligschlaeger Rebuttal, Ex. 712, p . 20) .

The Joint Applicants have not contended that the public interest requires them to enter

into the proposed merger in order to provide safe and adequate service, As a consequence, they

must argue for the inclusion of the acquisition premium in rates on the basis that the cost savings

to be experienced by ratepayers as a result of the merger exceed the increase in rates associated

with the acquisition premium . This analysis is biased against the interests of ratepayers . While

the amount of an acquisition premium is for the most part known with certainty at the time that a
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merger closes, merger savings, in contrast, are very speculative and difficult, perhaps impossible,

to accurately measure. The assertion by applicants that merger savings exceed merger costs

requires "a leap of faith" by others and places the risk of not attaining merger savings projections

on the ratepayers rather than the acquiring entity.

	

(Oligschlaeger Rebuttal, Ex. 712, p . 26-27) .

At least two electric investor-owned utilities have argued for the use of net original cost

for ratemaking purposes . In 1983, when Kansas Power & Light Company (KPL, the predecessor

of Western Resources, Inc.) acquired the Gas Service Company (Gas Service, the predecessor of

Missouri Gas Energy) at below book value and subsequently when KPL merged Gas Service into

KPL, KPL did not use or advocate any valuation of Gas Service other than net original cost .

(Featherstone Rebuttal, Ex. 702, p. 43-44) . 9 KPL acquired Gas Service at approximately 89% of

net book value in 1983 by purchasing all of the outstanding common stock of Gas Service and

then operating it as a wholly owned subsidiary of KPL. KPL never advocated the use of a

negative acquisition adjustment to value Gas Service's rate base in setting rates at any time that it

owned Gas Service.

	

4d. at 43).

	

Whereas neither the Missouri Conunission nor its Staff treated

the Gas Service acquisition by KPL at below book value for ratemaking purposes, the KCC and

the KCC Staff did.

	

Since this Commission did not "write down" the Gas Service assets,

customers paid higher rates to KPL under the original cost theory than if below book values were

used to detennine rate base .

	

Thus, KPL benefited from this Commission's use of original cost

theory by collecting higher rates from Missouri customers for assets that, in effect, were

overstated .

	

dd . at 43-44) .

v See Re Kansas Power & Light Co. , Case No. GM-84-12,26 Mo.P.S.C.(N.S .) 254 (1983) . In 1985, KPL
acquired all of the outstanding 8 112% preferred stock of Gas Service . See Re Kansas Power& Light Co. ,
Case No. GF-85-182, Order Authorizing Acquisition Of Stock (1985) . In 1985, KPL merged Gas Service
with and into KPL. See Re Kansas Power & Light Co. , Case No. GM-85-186,27 Mo.P.S.C.(N.S .) 381
(1985) .
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In a June 13, 1986 Order in Docket No . 148,312-U, the KCC treated the Gas Service

acquisition by KPL on a total company basis at an effective cost below book value of $8.4

million on a total company basis and adopted for ratemaking purposes an amortization of

negative goodwill . This treatment had the effect of increasing revenues and thus decreasing the

revenue requirement. (Featherstone Rebuttal, Ex. 702, p . 45).

In 1983 when KPL and Gas Service sought the KCC's authorization of KPIA acquisition

of all of the common stock of Gas Service, the KCC authorized the transaction and directed KPL

and Gas Service to submit in Docket No. 138,495-U a legal analysis of whether the KCC should

consider adjusting the rate base of Gas Service to reflect the purchase price of Gas Service

common stock at approximately 89% of net book value . In a Joint Submission, KPL and Gas

Service argued that Gas Service's rate base should not be adjusted, but should be left at net

original cost, stating in part as follows :

The Commission has the "duty to ascertain the easonable value of all property of
any [regulated public utility] whenever it deems the ascertainment of such value
necessary in order to enable the Commission to fix fair and reasonable rates . . . ."
K.S.A . 66-128 . The rate base of a public utility represents the reasonable value of
all roe which is in service and devoted to the public use . [Citation and
footnote onritted.] . Because the value of the corporation's property remains
unchanged as the corporation's stock is bought and sold, the transfer of a rtility's
stock, the indicia of ownership in a corporate entity whose stockholders are
separate and distinct from the entity itself, does not affect the value of its property
in service and devoted to the public use . Thus, no recalculation of the utility's
property, or rate base, is appropriate.

The current rate base of Gas Service is derived from the original cost of the
property when first dedicated to public use . The purchase of its stock does not
affect original cost . A new stockholder does not purchase the assets of the
corporation . Nor does a change in, or substitution of stockholders establish a new
business entity. Transfer of ownership of common stock does not affect the
ownership of the corporation's property, which still belongs to the corporation
[Footnote omitted .] .

In a stock transfer, no assets are removed from public service or transferred to
another business entity. The same assets will continue to be used to provide the
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same services to the same ratepayers and the assets will remain subject to the
same ratemaking jurisdiction of the same regulators . This continuity makes a
recalculation ofGas Service's rate base incongruous .

Aside from the legal issues raised by the Commission's inquiry, revaluation of
utility plant measured by the price paid for common stock would produce
practical difficulties of potentially significant dimensions. Revaluation, whether
on a stock acquisition or purchase of utility assets, would ultimately tend toward
higher costs to consumers, since it would provide no incentive to make
acquisitions at less then [sic] book value . If it is appropriate to write down rate
base when stock is purchased below book value, it would be equally correct to
write up rate base when the stock is acquired, at a premium . . . .

Even if the nature of this transaction could be disregarded and treated as a
purchase of the assets of Gas Service, there should be no change in the rate base
in recognition of the general rule that the rate base represents the original cost of
utility property when dedicated to public use regardless of the price at which it is
purchased by another utility. [Citations omitted.] .

In Kansas the rate base is not recalculated even when the assets are purchased at
less than the original cost. [Citation omitted .] . This Commissior determined that
the reasonable value of property purchased from other utilities was not its
purchase price but rather the higher original cost to the first entity which devoted
the property to public service . [Citation omitted .] . The Commission accepted
Staffs proposed adjustment to increase the utility's rate base from the purchase
price of property already devoted to public service to its original cost when fast
devoted to public service . The Commission considered the increase to be "a
traditional adjustment which recognizes for rate-making purposes that the rate
base should be the original cost of plant when dedicated to public use regardless
ofprice at a subsequent sale." [Citation omitted .] .

This carryover of book value is an appropriate valuation method because original
cost is an appropriate determinant of reasonable value, and because the purchase
price of Gas Service's stock does not accurately reflect the value of its assets .
First, even assuming that the purchase price of Gas Service's stock accurately
reflected the market value of its assets, there is no sound reason for deviating
from the original cost or book value methodology adopted or given great weight
in Kansas and most other jurisdictions. [Citations omitted .] . The primary reason
for the general preference of the net book value over market value is that it is
readily ascertainable while market value is much more difficult to compute .
Kansas places great value on the original cost of utility properties precisely
because it is readily ascertainable . [Citations omitted .] . Because the market value
of assets seldom changes precisely in accordance with depreciation, depreciated
original cost is often not an accurate proxy of current fair market value.
Nonetheless, original cost accounting is employed to avoid the difficulties of



more subjective methods of properly valuation . The use of the depreciated
original cost valuation method provides an objective method of valuation without
the need for independent assessments ofthe fair market value of acquisitions .

The unfortunate result of utilizing purchase price in this case would be to
encourage the future transfer of properties at a premium above original cost
regardless of fair market value. For example, had KPL paid above book value for
Gas Service's stock, Gas Service's rate base would have increased, resulting in
greater costs to consumers. One reason for the applicability of original cost
concept to acquisitions was to prevent utilities from artificially inflating their rate
bases by acquiring properties at unrealistically high prices . [Citation omitted.] .
Exceptions to original cost valuation where the purchase price of assets exceeds
net book value generally require a showing that benefits accrue to the acquiring
public utility and its ratepayers sufficient to justify deviation from original cost.
[Citations omitted.] .

Common stocks, preferred stocks and first mortgage bonds of all publicly held
utilities in Kansas, including KPL, are bought and sold nearly every day at prices
which fluctuate nearly every day. Some are traded above book value and some
below book value . Commission consideration of a rate base adjustment in this
case would, if permitted to stand, logically dictate similar adjustments--up or
down--for each utility regulated by the commission in each rate case . The
Commission, of course, has never based rate base valuation on the fluctuating
trading price of a utility's stocks or bonds . Clearly, it should not consider such
unwarranted and unlawful adjustments fromhenceforth.

This inquiry has confirmed the propriety of Commission use of original cost as
the basis ofthe value ofproperty devoted to utility service.

(Featherstone Rebuttal, Ex. 702, Schedule 2) .

	

KPL's position at trat time was clear: if the KCC

were to consider the negative adjustment to value Gas Service's rate base, then that position

would "logically dictate similar adjustments - up or down - for each utility regulated by the

[Kansas] Commission in each rate case." (Ld at 45) .

Although the Staff has not previously proposed a negative acquisition adjustment, the

Office of the Public Counsel did so in the 1988-1989 rate increase case of U.S . Water/Lexington,

Missouri, Inc .

	

The water company and the Staff agreed to an original cost rate base .

	

The

Commission rejected the Public Counsel's negative acquisition adjustment recommendation.



Thus, a negative acquisition adjustment was not used to reduce the water company's rate base, or

to reflect a negative amortization to the water company's cost of service . Re U.S . Water

/Lexington. Missouri. Inc. , Case No. WR88-255, 29 Mo.P .S .C . (N.S.) 552, 555-56 (1989) . In

that proceeding the Conunission's former Chief of Economic Research, John C. Dunn, testifying

on behalf of the water company stated at page 22 of his rebuttal testimony that the Commission

had traditionally rejected the use of positive acquisition adjustments for ratemaking purposes.

Mr . Dunn strongly argued that the appropriate and traditional ratemaking theory relating to

acquisition adjustments is the use of net original cost:

Further, the Commission has historically adopted a policy of original cost
ratemaking. Regardless of purchase prices, when properties are bought and sold,
the Commission has, unless there were compelling circumstances otherwise,
regulated on the basis of original cost. There are numerous properties within the
state which have been acquired at prices above original costs. The Commission
has routinely rejected the use of the purchase price when it is greater than original
cost. It appears to me to be entirely unreasonable for the Commission to now take
an asymmetrical position and adopt purchase price as the appropriate standard
when the purchase price occurs below original cost . Either Missouri is original
cost ratemaking, or it is not .

See Featherstone Rebuttal, Ex. 702, pp . 46) . In its initial brief, the attorneys for the water

company argued the concept of "net original cost" rate base, stating, in part, as follows :

. . . a negative acquisition adjustment would not be appropriate for general ratemaking
principles either . Mr. Drees provided a brief review of the situations which gave rise
to the "original cost when first devoted to public service" rules . (Exhibit 6, p . 6)
This principle has served to protect ratepayers from utilities selling at inflated prices
and then seeking to have the regulators revalue the properties at the higher level, just
to produce greater profits . Although there are always exceptions, Mr. Drees
concludes that sales of utility property at higher than net book value should be bome
by the shareholders. USW is under the impression that is the general principle
utilized by this Commission, although there may have been a few exceptions .

Id . at 47 and Schedule 3) . It should be noted that Mr. Dunn on numerous occasions has

appeared in Missouri and other states on behalf of UtiliCorp and MPS .

	

He appeared before this



Commission most recently as a rate of return witness for UtiliCorp and MPS in the rate increase

case, Case No. ER-97-394.

	

Id. at 48).

It is the Staffs position that if it is inappropriate to use a negative requisition adjustment

to establish rates, then it is equally inappropriate to use a positive acquisition adjustment.

Fairness would require that consistent treatment be given for both positive and negative

acquisition adjustments.

	

(Featherstone Rebuttal, Ex . 702, p. 46).

	

Acceptance of a positive

acquisition adjustment would be a reversal of long-standing Commission precedent.

The use of net original cost to determine rate base valuation for ratemaking purposes

provides consistency in establishing utility rates. According to NV. Dunn at page 23 of his

rebuttal testimony, it also provides utilities the incentive to acquire utility properties of troubled

utilities where it would be in the public interest for troubled utilities to be acquired by another

company:

. . . troubled properties would never be sold . Here, the Commission was
confronted with a troubled property and a buyer willing to purchase that
troubled property for less than original cost assuming original cost
regulation. That difference was part of the incentive in the transaction .
Without the incentive associated with this opportunity, the property would
have never changed hands and improvements wouldn't even have been
contemplated.

If the Commission adopts an asymmetrical policy in this proceeding where
it uses the lower of purchase price or original cost to make rates, no
potential buyer would even consider purchasing a troubled property in
Missouri.

(Featherstone Rebuttal, Ex. 702, p. 47-48) .

Authorizing utilities to recover in rates acquisition premiums would be inconsistent with

the position that the Commission has consistently taken on gains on sales. The Commission has

not flowed to ratepayers any gains on the sale of utility property . The Commission has permitted

the shareholders of the selling utility to realize the entire benefit of the gain on the basis of the
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following rationale in Re Kansas City Power & Light Co. , Case No. ER-77-118, 21

Mo .P.S.C.(N.S.) 543, 576 (1977):

It is the Commission's position that ratepayers do not acquire any right, title and
interest to Company's property simply by paying their electric bills . It should be
pointed out that Company investors finance Company while Company's
ratepayers pay the cost of financing and do not thereby acquire an ownership
position. Therefore, the Commission finds that the disposal of Company property
at a gain does not entitle its ratepayers to benefit from that gain nor does the
disposal of Company property at a loss require that Company's ratepayers absorb
that loss .

See Re Southwestern Bell Tel . Co. , Case Nos. TC-89-14, et al ., 29 Mo.P.S .C.(N.S .) 607, 628-30

(1989) ; Re Missouri Cities Water Co. , Case No. SM-87-8, 29 Mo.P.S .C.(N.S .) 178, 180-83

(1987) ; Re Kansas City Power & Light Co. , Case Nos. EO-85-185 and EO-85-224, 28

Mo.P .S.C .(N.S .) 228, 253-56 (1986); Re Associated Natural Gas Co. , Case No. GM-81-368, 26

Mo.P.S.C.(N.S.) 237 (1983); Re Missouri Cities Water Co. , Case Nos . WR83-14, WM-82-147,

WM-82-192, and SR83-15, 26 Mo.P.S.C.(N.S .) 1, 10-19 (1983) .

The Staff maintains that it would be inequitable for the shareholders of the selling utility

to receive the benefit of any gain from the sale of utility property, and for the utility buying the

utility property to be authorized to recover from its ratepayers any premium or excess costs

above net book value. The utility's ratepayers are disadvantaged and treated unfairly, if the

seller's gain is taken below-the-line and the buyer's premium is placed above-the-line.

(Featherstone Rebuttal, Ex. 702, pp. 49; See Hyneman Rebuttal, Ex. 705, pp. 49-60) .

The net original cost approach also appropriately addresses the situation where a

Commission regulated utility would sell utility property to another utility and later reacquire the

very same properties through a merger or acquisition . Such a situation occurred with Union

Electric Company. On March 12, 1992, UE filed an application with the Commission, creating

Case No. EM-92-225, to sell its Iowa properties to Iowa Electric Light & Power Company (Iowa
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Electric) .

	

On March 31, 1992, UE also filed an application with the Commission, creating Case

No. EM-92-253, to sell its northern Illinois facilities to CIPSCO .

	

The Commission authorized

the sale of these properties in Re Union Electric Co. , Case Nos. EM-92-225 and EM-92-253,

Report And Order, 1 Mo.P.S.C.3d 501 (1992).

The gain on UE's northern Illinois property was approximately $4.8 million and the gain

on the Iowa property was approximately $29.2 million . (Featherstone Rebuttal, Ex. 702, p . 51) .

CIPSCO established an acquisition adjustment of approximately $4.9 million for the northern

Illinois property. UE treated the gain on the northern Illinois property below-the-line for

ratemaking purposes, i.e ., the gain from the sales of the northern Illinois property was flowed

entirely to UE's shareowners .

	

The merger between UE and CIPSCO had the effect of bringing

the property back to UE shareowners .

	

UE reacquired the northern Illinois properties . By its

merger application filed with this Commission, UE sought to charge ratepayers the merger

premium that CIPSCO had paid to UE for the UE northern Illinois property. This would have

been inconsistent with the treatment given by UE to the gain on the sale of this northern Illinois

property.

	

Id. at 53) .

Contrary to an assertion by John McKinney of UtiliCorp, disallowance of merger

premiums has not prevented mergers or acquisitions from occurring in Missouri . (Featherstone

Rebuttal, Ex. 702, pp . 54) .

	

If any merger or acquisition involving a utility with service territory

in Missouri has failed to be consummated, it is not because of no direct recovery in rates of a

merger premium.

	

KPL agreed to pay an amount in 1991 for KGE which exceeded net book

value, resulting in an acquisition adjustment of approximately $388.7 million.

	

In authorizing the

merger, the Commission ultimately did not provide for the recovery in rates of merger premium.



A list of merger/acquisition filings with this Commission that resulted in negotiated settlements,

in which the utilities agreed not to seek recovery of the merger premium in rates, follows :

(1) Re GTE Corporation, Case No. TM-91-123, Report And Order, 30
Mo.P.S.C.(N.S .) 461 (1991) - GTE Corporation acquired Contel Corporation,
which became a wholly owned subsidiary of GTE Corporation - "Inasmuch
as the merger will be accounted for as a `pooling of interests,' GTE North and
the Contel operating companies will not seek to recover in any future Missouri
rate case filings or investigations of earnings any increased amounts in the
equity base of the merged corporate parents which could be inflated by an
acquisition adjustment" Attachment A (Stipulation And Agreement) to the
Commission's Report And Order ; Id. at 465.

(2) Re Union Electric Co . , Case Nos. EM-91-29 and EM-91-404, Report And
Order, 1 Mo.P.S .C.3d 96 (1991); Case No. EO-87-175, Report And Order, 30
Mo.P.S .C .(N.S.) 406 (1990) - Union Electric Company acquired portions of
the Missouri property of Arkansas Power & Light Company - "The amount of
any acquisition premium (i.e., the amount of the purchase price above net
book value) paid by UE to APL for the electric properties of APL shall be
treated below the line for ratemaking purposes in Missouri and shall not be
sought to be recovered by UE in rates in any Missouri proceeding, and the
Joint Application should be considered as amended in this regard."
Attachment A (Stipulation And Agreement) to the Commissw.t's Report And
Order; 1 Mo .P .S.C.3d at 108 .

Re Southern Union Co. . Case No. GM-94-40, Report And Order, 2
Mo.P.S .C.3d 598 (1993)(Report And Order is published in 2 Mo.P.S.C.3d, but
the Stipulation And Agreement, Attachment A to the Report and Order, is not
published) - Southern Union Company (Missouri Gas Energy) acquired Gas
Service from Western Resources, Inc. (Kansas Power & Light Company) -
"Comparison of the concerns of the Staff and OPC and the resultant
conditions in the Stipulation and Agreement indicate that major concerns of
the parties were at least partially alleviated . . . . The acquisition cost itself,
called a purchase premium, will clearly not be passed on to the ratepayer." Id.
at 602.

	

Pages 2-3 of the Stipulation And Agreement state, in part, as follows :
"The amount of any acquisition adjustment (i.e., the amount of the purchase
price above net book value) paid by Southern Union to Western Resources for
the gas properties of Western Resources shall be treated below the line for
ratemaking purposes in Missouri and neither amortization nor inclusion of the
premium in rate base shall be sought to be recovered by Southern Union in
rates in any Missouri proceeding."

(4) Re Union Electric Co. , Case No . EM-96-149, Report And Order, 6
Mo .P .S.C.3d 28 (1996) - Union Electric Company acquired CIPSCO - "UE
has agreed that it will not seek to recover the asserted merger premium of



$232 million in rates in any Missouri proceeding . The merger premium
represents the portion of the purchase price that exceeds the current book
value of the acquired company's assets or market value of the acquired
company's stock." Id. at 31 .

(5) Re Atmos Energy Corporation, Case No. GM-97-70, Report And Order, 6
Mo.P.S.C.3d 164 (1997)(Report And Order is published in 6 Mo.P.S .C.3d, but
the Stipulation And Agreement is not published) - Atmos acquired United
Cities Gas Company - "Under the terms of the Stipulation and Agreement,
Atmos has agreed that it will not seek recovery of any asserted merger
premium in rates in any Missouri proceeding. [Citation omitted .]" Id . at 166 .

Re Western Resources Inc . , Case No. EM-97-515, Report And Order (1999) -
Western Resources Inc. acquired Kansas City Power & Light Company -
"The parties have agreed that the amount of any asserted merger premium,
i.e ., the amount of the purchase price above the net book value, paid by
Western Resources for KCP&L shall not be recoverable in rates . The parties
further agreed that the Joint Applicants, including Westar, shall not seek to
recover the amount of any asserted acquisition premium resulting from this
transaction in rates in any Missouri proceeding and the joint application
should be considered amended on this issue . In addition, the parties agreed
that Westar shall not seek to recover in Missouri the amount of any asserted
acquisition premium in this transaction as being a `stranded cost' regardless of
the terms of any legislation permitting the recovery of stranded cost from
ratepayers . The parties further agreed that it is unnecessary to develop a post-
merger savings quantification tracking mechanism with respect to the instant
merger and that none shall be proposed in future proceedings in Missouri."
Report And Order, p. 4.

(7) Re Atmos Energy Corporation, Case No. GM-2000-312, Report And Order,
MO.P.S.C.(N.S.) (2000) - Atmos Energy Corporation acquired the facilities of
Associated Natural Gas Company in Missouri - "The amount of any asserted
acquisition premium (i.e ., the amount of the total purchase price above net
book value), including transaction costs, paid by Atmos for ANG properties or
incurred as a result of the acquisition shall be treated below the line for
ratemaking purposes in Missouri and not recovered in rates." Page 8 of
Attachment 1 (Stipulation And Agreement) to the Commission's April 20,
2000 Order Approving Stipulation And Agreement.

The unconsunnnated merger between UtiliCorp and Kansas City Power & Light

Company (KCPL) comprising Case No. EM-96-248 affords an example of a pooling of interest

transaction involving UtiliCorp . Although this transaction was abandoned because Western

Resources, Inc. ultimately outbid UtiliCorp for KCPL, it provides an example of a pooling of

91



interests transaction involving UtihCorp. (Oligschlaeger Rebuttal, Ex. 712, p. 22). Acquisition

adjustments arise from transactions that are accounted for using the purchase method of

accounting. Acquisition adjustments do not arise from transactions that are accounted for using

the pooling method of accounting .

	

Purchase transactions are in essence sales of assets by one

entity to another.

	

Pooling transactions conceptually are a combining of shareholder interests by

previously separated companies through an exchange of stock . No additional investment

(acquisition adjustment) is recorded on the combined entity's books of account under a pooling

of interests transaction, as compared to the accounting respecting a purchase transaction . rid . at

20) .

UtiliCorp witness Mr. Robert K Green cited in his direct testimony (Ex. 14) at page 15

the Commission having articulated in Case Nos. WR95-205 and SR-95-206, respecting

Missouri-American Water Company, and Case No . EM-91-213, rspeting Kansas Power &

Light Company (now Western Resources, Inc .), a policy position on acquisition premium

recovery such that "[UtiliCorp] assumed that the Commission would provide UtiliCorp with a

reasonable opportunity to recover the acquisition premium." (Green Direct, Ex . 14, p .15) .

	

Mr.

Green's discussion of those cases is very attenuated .

	

In actuality, neither of these cases indicates

that those Commissions would have been disposed to approve the SJLP - UtfiCorp regulatory

plan.

In Re Missouri-American Water Company, Case No. WM-93-255, Report And Order, 2

Mo.P .S .C .3d 305 (1993), Missouri-American Water Company (Missouri-American) sought

Commission approval to acquire 100% of the common stock of Missouri Cities Water Company

(Missouri Cities) . Stating that this request was the main issue in the case, the Commission noted

that although the Public Counsel took no position on the main issue "[t]he Office of the Public



Counsel did, however, express concern, along with the Staff, regarding any anticipated

acquisition adjustment as a result of the possible merger of the buyer and the seller ." Id. at 308 .

The Commission emphasized that the only issue before it in this case was the request for

approval or rejection of the proposed sale of stock, and related that "[t]he Commission takes no

position on the prudence or value of the acquisition, any anticipated acquisition adjustment, rate

increase, or merger of the two systems . These issues must be dealt with at the appropriate time,

and in the appropriate case ."

	

Id. at 311 . In "Ordered" item "3.", the Report And Order stated

that "the Commission specifically makes no finding, and takes no position in regard to the

treatment, for ratemaking purposes, to be afforded any acquisition cost incurred in this

transaction. The Commission reserves the right to consider, in full, any potential merger, and

resulting costs, which might be contemplated as the result ofthis transaction." Id . at 313 .

Missouri-American and Missouri Cities filed Case No. EM-95-150 to obtain the

Commission's authority to merge Missouri Cities into Missouri-American. The Commission

authorized the merger .

	

Case Nos. WR95-205 and SR-95-206 were filed by Missouri-American

for the purpose of increasing the water and sewer rates for the merged company.

	

Re Missouri-

American Water Co. , Case Nos. WR-95-205 and SR95-206, Report And Order, 4 Mo.P .S.C.3d

205 (1995) . In the context of Case Nos. WR-95-205 and SR-95-206, Missouri-American sought

recovery of an acquisition adjustment /merger premium of $4,392,316 .

	

The Staff, OPC and all

of the intervenors opposed recovery of the acquisition adjustment.

	

The Commission found that

Missouri-American's quantification of the alleged benefits of the acquisition omitted or

underestimated the costs of the acquisition to Missouri-American's customers and rejected

Missouri-American's proposal for above-the-line ratemaking recognition of the Missouri-

American acquisition adjustment
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The Commission finds the testimony of [Staff witness] Boltz to be
competent and substantial for the showing that instead of savings alleged by the
Company, the reverse is true .

The Commission finds the testimony of Boltz to be competent and
substantial for the proposition that the Company's argument as to the acquisition
adjustment does not portray an entirely accurate scenario.

The Commission finds in this case that the Company has failed to justify an
allowance for the acquisition adjustment. . . . The Commission finds it is
appropriate that the excess purchase costs over and above the net original cost of
the Missouri Cities Water Company properties be booked to USOA Account 114
(Utility Plant Acquisition Adjustments) and amortized below the line over 40
years to USOA Account 425 (Miscellaneous Amortization).

Id . at 217 .

As the Commission is well aware, Missouri-American's merger and acquisition activity

did not end in 1995 . On September 8, 1999, Missouri-American and United Water Missouri,

Inc . (United Water) filed a joint application, establishing Case No. W1v1m-2000-222, for authority

for Missouri-American to acquire 100% of the common stock of United Water .

	

The purchase

price included an acquisition premium .

	

Re Missouri-American Water Co. , Case No. WM-2000-

222, Report And Order, p. 9 (2000)) . The Staff recommended that the Commission approve the

proposed acquisition, but that the Commission make the determination that Missouri-American

would not be allowed to seek recovery of the merger premium in a future rate proceeding. The

Staff characterized the possible future recovery by Missouri-American of the merger premium

from ratepayers as a present detriment to the public.

	

1(-d. at 5) .

The Commission held that the matter of the acquisition adjustment was not properly

before the Commission in that it is a proper matter for a rate case and Case No. WM-2000-222

was not a rate case .

	

The Commission stated that since Case No. WM-2000-222 was not a rate

case, the Commission would not address the matter of the acquisition adjustment in Case No.



WM-2000-222.

	

(Case No. WM-2000-222, Report And Order at 7) . The Commission related

that "[t]he Commission reads State ex rel . City of St. Louis v . Public Service Commission,

supra, 335 Mo. at 459, 73 S.W.2d at 400, to require a direct and present public detriment," and

that "[t]he acquisition premium, which [Missouri-American] may seek to recover from

ratepayers in a rate case yet to be filed, is not a present detriment ."

	

(d. ; See Concurring Opinion

of Chair Sheila Lumpe).

	

The Commission authorized Missouri-American to acquire 100% of the

common stock of United Water, made no finding as to the value for ratemaking purposes of the

properties, transactions or expenditures involved and reserved the right to consider in a later

proceeding any ratemaking treatment to be afforded the properties, transactions and

expenditures .

	

dd . at 10-11) .

There is another Commission case where a merged company sought ratemaking

recognition of purported merger savings and said proposal was rejected by the Commission . In

1996, MGE filed for a general rate increase, which established Case No. GR-96-285 . Re

Missouri Gas Energy, a division of Southern Union Co. , Case No. GR-96-285, Report And

Order, 5 Mo.P.S.C.3d 437 (1996)(remanded on other grounds) . MGE argued that the unanimous

Stipulation And Agreement in its merger case, GM-94-40, permitted it to request recovery of

50% of the achieved, ongoing savings resulting from Southern Union Company's acquisition of

Western Resources' Missouri properties. MGE sought that an amount equal to one-half of

purported identified, achieved and ongoing savings be recognized and treated as an expense for

ratemaking purposes . Id. at 460 .

	

The Staff charged that MGE's proposal "`imputes' expenses to

ratepayers which were not actually incurred by MGE."

	

Id. at 461 .

	

The Staff recommended

rejection of MGE's proposal on a number of grounds and the Commission rejected MGE's

proposal :


