
BEFORE THE PUBLIC SERVICE COMMISSION 
OF THE STATE OF MISSOURI 

 
In the Matter of the Application of Thomas L.  ) 
Chaney for Change of Electrical Supplier. ) Case No. EO-2011-0391 
 

UNION ELECTRIC d/b/a AMEREN MISSOURI’S AND CUIVRE RIVER 
ELECTRIC COOPERATIVE, INC.'S JOINT MEMORANDUM OF LAW IN 
SUPPORT OF MOTION TO DISMISS FOR LACK OF SUBJECT MATTER 

JURISDICTION AND FOR A DETERMINATION ON THE PLEADINGS 
 

 COMES NOW Union Electric Company d/b/a Ameren Missouri (Ameren 

Missouri) and Cuivre River Electric Cooperative, Inc. (Cuivre River) pursuant to 4 CSR 

240-2.117(2) and 2.080(16), and for their Memorandum of Law in support of the Motion 

to Dismiss for Lack of Subject Matter Jurisdiction and for a Determination on the 

Pleadings, regarding the request for a change of electric supplier filed by Thomas L. 

Chaney, pursuant to Missouri Public Service Commission (Commission) rule 4 CSR 240-

2.117, states as follows: 

I. Introduction and Summary 

 Commission rule 4 CSR 240-2.117 authorizes the Commission to decide any case 

or issue on the pleadings under appropriate circumstances and provides that “the 

commission may grant the motion for summary determination if the pleadings, testimony, 

discovery, affidavits, and memoranda on file show that there is no genuine issue as to any 

material fact, that any party is entitled to relief as a matter of law as to all or any part of 

the case, and the commission determines that it is in the public interest.”  4 CSR 240-

2.117(1)(E).  As discussed below, the Commission lacks subject matter jurisdiction to 

grant the relief sought by Mr. Chaney because Ameren Missouri lacks the power to serve 

Mr. Chaney’s property.  Thus, Cuivre River and Ameren Missouri are entitled to relief as 
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a matter of law, and indeed the Commission is required as a matter of law to dismiss Mr. 

Chaney’s application. 

The Commission’s rule for determination on the pleadings is “similar to judgment 

on the pleadings,” and is designed to “make litigation before the Commission more 

efficient and less costly for each entity and each person involved.”1  The Commission has 

previously held that the public interest favors resolution of a case or an issue by summary 

determination when possible so as to avoid the time and cost required to hold hearings on 

a matter.  “Moreover, the public interest clearly favors the quick and efficient resolution 

of this matter by summary determination without an evidentiary hearing inasmuch as 

‘[t]he time and cost to hold hearings on [a] matter when there is no genuine issue as to 

any material fact would be contrary to the public interest.’” 2  

 Judgment on the pleadings is appropriate where the moving party has clearly 

established that no material issue of fact remains to be resolved and “if, from the face of 

the pleadings, the moving party is entitled to a judgment as a matter of law.”3   

In this case, there are no material issues of fact that remain unresolved and Cuivre 

River and Ameren Missouri are entitled to judgment on their Motion to Dismiss for Lack 

of Subject Matter Jurisdiction and for a Determination on the Pleadings as a matter of law 

because the Commission lacks subject matter jurisdiction to grant the relief requested by 

Mr. Chaney.   

                                                 
1 In the Matter of the Proposed Rulemaking 4 CSR 240-117, Case No. AX-2002-159, Order Finding 
Necessity for Rulemaking, September 27, 2001. 
2 Missouri Coalition for Fair Competition, Case No. GC-2007-0169, Order Granting Summary 
Determination, April 29, 2007, p. 2.   
3State ex rel. Nixon v. American Tobacco Co., 34 S.W.3d 122,134 (Mo. banc 2000).   
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II. Material Facts 

The material facts at issue in this matter are not disputed and are listed below. 

1. Ameren Missouri is an electric utility subject to the jurisdiction of the 

Missouri Public Service Commission (Commission). § 386.250 RSMo. 

2. Cuivre River is a rural electric cooperative, organized pursuant to Chapter 

394 of the Revised Statutes of Missouri. 

3. Mr. Chaney is the named Cuivre River member4 for the electric account at 

1110 St. Theresa Lane in O’Fallon, Missouri.   

4. Pursuant to Commission rule, Staff of the Commission is a party to this 

case.5   

5. The Office of Public Counsel (OPC) is also a party to this case by 

Commission rule,6 although OPC has not been active in the case. 

6. Cuivre River and Ameren Missouri have a Territorial Agreement which 

allocates between Ameren Missouri and Cuivre River territory in which each may 

exclusively provide electric service.  The Territorial Agreement has been approved by the 

Commission.7  

7. The property located at 1110 St. Theresa Lane in O’Fallon is in an area for 

which Ameren Missouri and Cuivre River have entered into a Territorial Agreement.  

Cuivre River retained the sole right to serve this customer as per the terms of the 

Territorial Agreement.   

                                                 
4 Customer of Record 
5  4 CSR 240-2.010(11)  
6 Id. 
7 The Territorial Agreement was approved by the Commission on March 5, 1993 in Case No. EO-93-166. 
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8. The property located at 1110 St. Theresa Lane in O’Fallon is within the 

territory allocated to Cuivre River by the Territorial Agreement.  A copy of the Territorial 

Agreement is attached to this Joint Memorandum of Law in Support of Motion to 

Dismiss as Exhibit 1.   

9. The current provider of electric service for 1110 St. Theresa Lane is 

Cuivre River. 

10. Ameren Missouri and Cuivre River have not entered into any agreement to 

change which utility could serve the home at 1110 St. Theresa Lane in O’Fallon. 

11. Missouri’s anti-flip-flop statutes govern this request and are found at § 

393.106.2 and § 394.315.2 RSMo.   

III. Discussion 

Mr. Chaney’s Application cites his desire to obtain a rebate for the installation of 

solar power at his home as the basis for his change of supplier request.  Commission 

regulations address conditions under which a change of supplier may be granted.  4 CSR 

240-3.140 allows for a change of supplier under certain circumstances.  However, this 

regulation only addresses issues related to a “public interest” determination.  The 

Commission does have to make such a determination prior to ordering a change of 

supplier, however, before the Commission can turn to the issue of determining whether a 

request is in the public interest, it must first determine whether there is more than one 

electric supplier with the right to serve that customer.  If there is only one utility with the 

legal right to serve a particular customer, the Commission has no authority to order a 

change in electric supplier.   
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This interpretation comes directly from the language of the statute, which reads: 

Once a rural electric cooperative, or its predecessor in 
interest, lawfully commences supplying retail electric 
energy to a structure through permanent service facilities, it 
shall have the right to continue serving such structure, and 
other suppliers of electrical energy shall not have the right 
to provide service to the structure except as might be 
otherwise permitted in the context of municipal annexation, 
pursuant to section 386.800 and section 394.080, or 
pursuant to a territorial agreement approved under section 
394.312.  (¶ 391.315.2 RSMo) 
 

There is no territorial agreement which would allow Ameren Missouri to serve Mr. 

Chaney and municipal annexation is not at issue either.  Accordingly, § 394.315 RSMo. 

does not aid Mr. Chaney.   

This interpretation is consistent with how the courts have interpreted the anti-flip-

flop laws (§ 394.315 RSMo., § 394.314 RSMo. and § 393.106 RSMo. – the anti-flip-flop 

statutes for Electric Cooperatives, Investor Owned Utilities and Municipalities, 

respectively.)  In Platte-Clay, the Court of Appeals explained that the Commission’s 

jurisdiction under § 393.106 and § 394.315 is limited to determining “whether a change 

of suppliers is in the public interest between two electric suppliers with concomitant 

rights” to serve an area.8  As explained earlier, concomitant rights to serve Mr. Chaney’s 

property do not exist as Cuivre River has the sole right to serve this property.   

The bottom line is that the Commission simply has no jurisdiction to apply 

§393.315 RSMo. because Mr. Chaney has no other supplier to “switch to.”  If Ameren 

Missouri and Cuivre River had concomitant rights to serve the property, then Mr. Chaney 

could ask the Commission to allow it to switch to Ameren Missouri (for reasons other 

                                                 
8 Union Elec. Co. v. Platte-Clay Elec. Coop, 814 S.W.2d 643 (Mo. App. W.D. 1991). 
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than rate differential) if the Commission determined the switch was in the public 

interest.9   

However, absent those concomitant rights, Mr. Chaney is not entitled to ask for 

this switch, the Commission cannot grant Mr. Chaney’s request, and the Commission 

thus has only one option as a matter of law:  to dismiss this action for lack of subject 

matter jurisdiction.  See, e.g., State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 

69, 72 (Mo. 1982), wherein the Supreme Court ordered the Administrative Hearing 

Commission to dismiss a case for which it lacked subject matter jurisdiction, explaining 

that “subject matter jurisdiction concerns ‘the nature of the cause of action or the relief 

sought’ and exists only when the tribunal ‘has the right to proceed to determine the 

controversy or question in issue between the parties or grant the relief prayed’” (citations 

omitted).  Like the Administrative Hearing Commission, lacking subject matter 

jurisdiction, the Commission must dismiss Mr. Chaney’s application.   

WHEREFORE, Ameren Missouri and Cuivre River respectfully request that the 

Commission grant summary determination on all issues in this case in favor of the 

Ameren Missouri and Cuiver River and against Mr. Chaney and find that it cannot grant 

the relief sought under Missouri law.    

 

 

 

                                                 
9 Even if the Commission had jurisdiction to grant Mr. Chaney’s request, Ameren Missouri and Cuivre 
River do not believe that Mr. Chaney’s desire to receive a solar rebate is a reason “other than a rate 
differential” that is in the public interest.  Indeed, if Mr. Chaney is permitted to switch suppliers simply to 
take advantage of the tariffed rebate program, there is no reason any other customer would be disqualified 
from using to switch electric suppliers.   
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Respectfully submitted, 

UNION ELECTRIC COMPANY, 
d/b/a Ameren Missouri 

 
 /s/ Wendy K. Tatro                
Wendy K. Tatro, #60261 
Associate General Counsel 
Thomas M. Byrne, #33340 
Managing Associate General Counsel 
1901 Chouteau Avenue, MC-1310 
P.O. Box 66149, MC-1310 
St. Louis, MO 63166-6149 
(314) 554-3484 (Telephone) 
(314) 554-2514 (Telephone) 
(314) 554-4014 (Facsimile) 
AmerenMOService@ameren.com  

Attorneys for Ameren Missouri 
 

 
 
CUIVRE RIVER ELECTRIC COOPERATIVE, 
INC. 
 
 /s/ Rodric A. Widger                
Rodric A. Widger 
Anderek, Evans, Widger, Johnson & Lewis, L.L.C. 
3816 S. Greystone Ct., Suite B 
Springfield, MO 65804 
rwidger@lawofficemo.com 

Attorneys for Cuivre River

 

mailto:AmerenMOService@ameren.com
mailto:rwidger@lawofficemo.com
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CERTIFICATE OF SERVICE 
 

 The undersigned hereby certifies that a true and correct copy of the foregoing was 
served on the following parties via electronic mail (e-mail) or via regular mail on this 19th  
day of April, 2012.  

 
General Counsel Office  
Missouri Public Service Commission 
Nathan Williams  
200 Madison Street, Suite 800  
P.O. Box 360  
Jefferson City, MO 65102 
GenCounsel@psc.mo.gov 
Nathan.Williams@psc.mo.gov 

 

Lewis Mills  
Office Of Public Counsel  
200 Madison Street, Suite 650  
P.O. Box 2230  
Jefferson City, MO 65102 
opcservice@ded.mo.gov 

 

Thomas L. Chaney 
1110 St. Theresa Lane 
O’Fallon, MO 63368 
tomeygun@gmail.com 
 

 

 

 
        /s/ Wendy K. Tatro  ______ 
        Wendy K. Tatro 

mailto:GenCounsel@psc.mo.gov
mailto:Nathan.Williams@psc.mo.gov
mailto:opcservice@ded.mo.gov
mailto:tomeygun@gmail.com
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