BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of 



)

Level 3 Communications, L.L.C.’s 
)
Case No. TT-2008-0085
Tariff Filing to Introduce 


)
Tariff No. JC-2008-0133

New Access Services. 


)
RESPONSE OF LEVEL 3 COMMUNICATIONS, L.C.C.

TO MOTIONS OF AT&T AND EMBARQ

Level 3 Communications, Inc. (“Level 3”), through undersigned counsel and pursuant to the Commission’s September 25, 2007, Order Suspending Tariff, Adding Parties, and Directing Filing, submits this response to the Motion to Suspend and Investigate Tariff filed by AT&T Missouri (AT&T Motion) and Embarq Missouri, Inc.’s Motion to Suspend To the Tariff Filing of Level 3 Communications (Embarq Motion).

1.  With respect to the AT&T Motion, Level 3 admits the allegations in Paragraphs 1 through 5, but denies the allegations of Paragraphs 6 through 12, to the best of Level 3’s knowledge.

2.  With respect to the Embarq Motion, Level 3 admits the allegations of paragraph 1, but denies the allegations of paragraphs 2 through 7, to the best of Level 3’s knowledge.


3.  As discussed in greater detail below, Level 3 believes that AT&T’s and Embarq’s objections to Level 3’s revisions to its Tariff No. 4 are either without merit, without proper jurisdiction or have already been addressed and remedied such that Level 3’s tariff filing should take effect without further delay.  Nonetheless, in order to address any confusion, Level 3 is currently working with staff to provide clarification regarding the revisions to Tariff No. 4 and will make any appropriate revisions based upon those discussions. 


4.  AT&T and Embarq object that Level 3’s changes to Tariff No. 4 are vague and ambiguous and not clear as to how the services that Level 3 has added to its Switched Access tariff will be provided.   All of the tariffed services are standard functions that have long been tariffed and charged by industry members that carry applicable traffic.  While Level 3 is confident that AT&T and Embarq, as ILECs, IXCs and CLECs with hundreds of years of combined experience in the rating and routing of calls, are familiar with and are currently charging for and handling similar types of traffic, Level 3 can clarify that all of the rate elements that it has filed will relate to the exchange of toll free traffic.  Level 3 has not historically provided its own wholesale Toll Free service but is preparing to do so in the not too distant future.   When Level 3 begins carrying this traffic on its network, the switched access rate elements it has tariffed will become relevant for the first time.  Level 3 has patterned its tariff revisions upon the currently effective switched access services tariffs that its affiliated operating entity, Broadwing Communications, LLC, has in place in multiple states across the country, including Missouri.  Additionally, Level 3 conducted significant research of other providers’ approved tariffs before filing these revisions and is confident that Level 3’s newly tariffed services and rates are well within accepted current industry practices for similar services.  With that additional background, Level 3 describes each discreet service and rate that it has filed in greater detail below, in response to AT&T’s and Embarq’s objections.


5.  Level 3’s Tariff No. 4 follows the required format and contains a “Provision and Description of Switched Access Service Agreements” section in Section 14.2 of the tariff.  Section 14.2 provides a detailed description of Switched Access Services for traffic that is exchanged between Level 3’s customers and other end-users in both directions.   While the Section 14.2 service description has always contemplated that traffic can flow in both directions, historically Level 3’s Tariff No. 4 only contained rates for Terminating Access.   All that is happening now is that Level 3 is establishing fair, reasonable and non-discriminatory rates for Originating Access for applicable traffic for the first time, and the approved Switched Access service description has not changed.  Therefore, AT&T’s and Embarq’s complaints about inadequate description of the Originating Access services are unfounded.  

6.  With respect to the Transit Traffic Service, Level 3 is not seeking to impose Originating Access when it performs a transit function for routing of toll-free traffic.  Instead it will only apply the tariffed transit rates when third parties send traffic through Level 3 to reach a toll-free number that is also not Level 3’s.  The most likely situation where this traffic would be sent to Level 3 for transit service is if there is a need for overflow routing or emergency supplemental routing outside the otherwise established network routing used for toll-free traffic exchange between end-users.  Beyond simply confirming that charges will only be applied when the service is performed, it does not appear necessary to further clarify or address the distinction between transit service and local switching.
 
7.  Finally, Level 3’s Pay Telephone Compensation charge is appropriate.  Again, Level 3 has already included a lengthy description of its Switched Access services in Section II of its tariff.  When end-users originate toll-free calls to Level 3 from a payphone, Level 3 will be responsible for compensating the Payphone Service Provider for the payphone charge not otherwise paid by the end-user.  Level 3 will utilize a third party to perform this payment function on its behalf.   Level 3’s third party provider will pay the $0.494 Payphone Compensation per call rate that the FCC has established to the Payphone Service Provider (“PSP”) that originated the call.  In setting this rate, the FCC specifically stated in its payphone compensation proceedings that, because the rules imposed the tracking and collection requirement on certain carriers, those entities could recover those additional costs from their resellers.  See, e.g.,  First Payphone Order, CC Docket No. 96-128, 11 FCC Rcd. 20541, at 20591-92, Third Order on Reconsideration, CC Docket No. 96-128, FCC 01-344, para. 4. (a requirement to track, or arrange for tracking of, compensable calls was established for the underlying IXC, and the IXC was permitted to recover the cost of such tracking from the reseller.);  Second Order on Reconsideration, CC Docket No. 96-128, FCC 01-109, para. 18: 

We also conclude, consistent with the Commission's decision in the First Payphone Order, that facilities-based carriers may recover from their reseller customers the expense of payphone per-call compensation and the cost of tracking compensable calls by negotiating reimbursement terms in future contract provisions. This decision is consistent with the Commission’s conclusion in the First Payphone Order that the primary economic beneficiary of payphone calls should bear the cost of the call. Further, we modify our rules to adopt a direct-billing arrangement between underlying facilities-based carriers and PSPs. Pursuant to this requirement, the facilities-based carrier must send back to each PSP a statement indicating the toll-free and access code numbers for calls that the LEC has routed to the carrier, and the volume of calls for each toll-free and access code number that each carrier has received from each of that PSP's payphones.

Level 3’s proposed $0.53 Pay Telephone Compensation charge is consistent with other carriers’ approved rates in Missouri.  For example, AT&T’s charge is $0.56, Embarq’s payphone surcharge rate is $.055 and XO’s is $0.50.  (AT&T Missouri P.S.C. Mo. No. 25, Section 6, 3rd Revised Sheet 7 (Effective November 24, 2005); Embarq Communications, Inc., P.S.C. Mo. Tariff No. 1, Section 7, 1st Revised Page 8,  (Effective October 13, 2006); XO Communications Services, Inc. Missouri Tariff No. 8, 1st Revised Page 98 (Effective September 30, 2007).

WHEREFORE, Level 3 files this response to AT&T’s and Embarq’s Motions and respectfully requests that its amended Tariff No. 4 be allowed to become effective without further delay. 

Respectfully submitted,
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