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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI 0CT 2 9 2001

In the matter of the Application of Union Electric
Company d/b/a AmerenUE for an Order Authorizing
It to Withdraw from the Midwest ISO to Participate
in the Alliance RTO.

Case No. EO-2001-684

e T

MISSOURI INDUSTRIAL ENERGY CONSUMERS’ POST-HEARING BRIEF

Comes now Adam’s Mark Hote‘l, Alcoa Foil Products, Anheuser-Busch Companies, Inc.,
The Boeing Company, Ford Motor Company, General Motors Corporation, Holnam, Hussmann
Refnigeration, ISP Minerals, Mallinckrodt, Inc., MEMC Electronic Materials, Monsanto
Company, Precoat Metals, Procter & Gamble Manufacturing, Ralston Purina and Solutia,
hereafter referred to as the Missouri Industrial Energy Consumers (“MIEC”), and pursuant to
Judge Mills’ October 10 directive in this case, files its post-hearing brief.

L Background

In Case No. EM-96-149, Union Electric Company d/b/a AmerenUE (hereafter
“AmerenUE”) agreed in a Commission-approved stipulation and agreement to file or join in the
filing of a Regional Independent System Operator (ISO) at the Federal Energy Regulatory
Commission (“FERC”). The stipulation provided that the ISO would eliminate pancaked
transmission rates and be consistent with the guidelines set out in FERC Order No. 888.

The Commission authorized AmerenUE to join the Midwest ISO (“MISO”) in Case No.
EQ-98-413. In that case, the Commission approved a stipulation and agreement which placed
conditions on Ameren’s participation in the MISO. (A copy of this stipulation and agreement is
attached as Attachment 1). One of these conditions was that AmerenUE would provide this

Commission with notice if it sought to withdraw from participation from the MISO. The
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stipulation provided that AmerenUE’s withdrawal from the MISO would not be effective until
the Commission accepted or approved such notice.

On November 9, 2000, AmerenUE notified the MISO that it intended to withdraw as a
transmission owning member from the MISO effective November 1, 2001. This Commission
was not notified of this withdrawal as required by the Commission in Case No. EO-918-413.
T. 66, 82-83. AmerenUE’s decision to withdraw from the MISO was voluntary and not required
by the FERC. T. 105.

On May &, 2001 in Dockef No. ER-01-123-000 et al., the FERC accepted a settlement to
permit AmerenUE, Commonwealth Edison Company and Illinois Power Company to withdraw
from the MISO and join the Alliance Regional Transmission Organization (“ARTO”). Alliance
Companies, et al., 95 FERC 61,183 (2001). The MIEC, the Commission Staff and the Office of
Public Counsel were not parties to this Settlement. /d.; T.78-79.

Critical components of the settlement agreement included:

e Provision of the basis for a seamless market throughout the ARTO and MISO

e Establishment of a process for stakeholder involvement in the ARTO.

¢ Authorization for AmerenUE, Illinois Power and Commonwealth Edison Company to
withdraw from the MISO and to participate in the ARTO by collectively paying an
exit fee of $60 million, of which AmerenUE’s share is $12.5 million

On May 15, 2001, AmerenUE paid the MISO an exit fee of $12.5 million. In a May 16

letter from Mr. James P. Torgerson, President and CEO of the MISO, the MISO-indicated that

Ameren’s membership application with the MISO was deemed withdrawn concurrent ‘with the

FERC’s order in Docket No. ER-01-123-000 dated May 8, 2001. (Exhibit 6HC, Schedule 1).
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On June 8, 2001, AmerenUE filed its application with the MoPSC initiating this

proceeding.

I The Commission should not grant AmerenUE’s application at this time because
granting AmerenUE’s application would be against the public interest.

AmerenUE’s application is against the public interest, and the evidence in this case shows
that AmerenUE should not be permitted to transfer control of its transmission assets to the
ARTO at this time.

A. The ARTO has not met the FERC’s requirements.

The ARTO companies are not in compliance with the FERC’s requirements in a number
of respects. The most significant violation is the ARTO’s failure to establish an independent
board to manage the ARTO’s business. Exhibit 6HC at p. 7-8. Several stakcholders have filed a
protest with the FERC calling for an immediate stay of further startup operations by the
Companies. (JRD Schedule 3). Not only does the ARTO lack an independent board, it lacks
independence from its members. For example, the ARTO 1s planning to use a security center
currently associated with ARTO member American Electric Power Service Corporation (AEP).
T. 111. At least one ARTO member has sought to withdraw from the ARTO due to concerns
over the independence of the National Grid Company as managing member of the ARTO. T.
11t.

Another glaring example of the ARTO’s compliance deficiencies is the ARTO’s failure
to meet its obligation to provide for seamless congestion management systems as required by the
FERC-approved settlement. The ARTO companies continue to pursue development of a long-
term congestion management system through their own Market Develop Advisory Group, rather

than jointly with the MISO Congestion Management Working Group. Long-term seamless
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congestion management cannot occur in the MISO and ARTO regions unless it is developed on a
joint basis. T.221-222; Exhibit 6HC at p. 8.

AmerenUE’s wilness David A. Whitely, Senior Vice President of Ameren Services,
admutted that it would make “total sense” for this Commission to refuse to permit AmerenUE to
join the ARTOQ until it is approved by the FERC. T. 136.

The failure to comply with the FERC’s requirements demonstrates that it is against the
public interest at this time for the Commission to grant AmerenUE’s application to transfer
control over transmission assets to the ARTO until the FERC approves the ARTO.

B. AmerenUE has not demonstrated that the ARTO 1s better than the MISO for
AmerenUFE’s retail customer 1n Missouri.

AmerenUE has already withdrawn from the MISO in violation of the Commission’s
order approving the settlement in EO-98-413. However, the FERC has recently noted that the
MISO can perform the necessary RTO functions in the Midwest. In its Order issued on October
11,2001 in Docket Nos. ER-98-1438-000 et al., the FERC stated that
To date, no regional entity exists that performs the functions to be performed by
the Midwest ISO in its region. The Commission believes that an operational
Midwest ISO, as currently configured, will bring public interest benefits to its
region that should not be delayed. These benefits include, among other things,
reduced transmission rates, increased transmission system reliability, and increase
competition in generation sales.

Midwest Independent System Operator Inc., 97 FERC Paragraph 61,033 (October 11, 2001). (A

copy of this Order is attached hereto as Attachment 2). The FERC has never made any similar

statement in regard to the ARTOQO.

AmerenUE voluntarily chose to withdraw from the MISO and join the ARTO in order to

preserve transmission revenues for shareholders. Exhibit 6HC at pages 9 through 12; T. 223-
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224. AmerenUE made this decision and effectuated its withdrawal even though the MISO has

met all FERC requirements while the ARTO has failed to meet those requirements.

The ARTO will provide comparable benefits to the MISO provided that the Alliance
Companies fully comply with all FERC RTO requirements and all of the requirements of the
settlement agreement in FERC Docket No. ER01-123-000, et al. Exhibit 6HC at page 7; T. 218.
However, as discussed above, the ARTO is presently not in compliance. If AmerenUE had
remained in the MISQO; the public interest would have been served. The MISO currently is the
only entity able to perform ISO functions in the regions, it 1s the only entity in compliance with
FERC requirements, T. 224-226. Moreover, AmerenUE’s payment of $12.5 million as an exit
fee to the MISO renders ratepayers worse off with AmerenUE in the ARTO than if it had
remained in the MISO. T.217-218.

III.  AmerenUE should be required to abide by the terms of the Commission’s Order
approving the stipulation and agreement in EO-98-413 as a condition to approval of
its application.

In the event that AmerenUE is permitted to transfer control of its assets to the ARTO, the
Commission should réequire AmerenUE to abide by the terms and conditions of the Commission-
approved stipulation and agreement in EO-98-413 as if the ARTO was the MISO. Exhibit 6HC,
p. 3; T.215-217.

The provisions of the stipulation and agreement in Case No. EOQ-98-413 resolved the
proceeding that permitted AmerenUE to join the MISO. T. 21. The Commission should order
that those substantive provisions and conditions contained in that stipulation be applied in their
entirety 1f AmerenUE transfers control of its assets to the ARTO. The paragraphs of the

stipulation containing these substantive provisions are: (1) Paragraph 10, relating to the

independence of control area functions; T. 215; (2) Paragraph 11, requiring AmerenUE to
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provide notice and seek approval of withdrawal from the ARTO from the Commission or other

applicable regulatory agencies if it seeks to withdraw from the ARTO; T. 215-216; (3)

Paragraphs 6 through 9, relating to the transition period for transmission pricing (to be applied to

the ARTO, these provisions would need to be modified to reflect the ARTQO’s shorter transition

period). T.217.

Certain non-substantive modifications to the stipulation and agreement would be required
to make 1t applicable to the ARTO. Specific references to the MISO and MISO proceedings and
agreements should be deleted, and replaced with appropriate references to the ARTO and ARTO
proceedings and agreements as suggested by Mr. Dauphinais, including the period defining the
transition period contained in Paragraph 6 of the stipulation and agreement. T. 216-217.

It is important to ensure that the ratepayer protections contained in this important
stipulation and agreement be preserved in any Commission order which permits AmerenUE to
transfer control of transmission assets to the ARTO.

IV.  The Commission’s Order in this case should determine that the Commission will
consider in Case No. EC-2002-1 the issue of whether AmerenUE is earning excess
transmission revenues that should be shared with Missouri retail customers.

The evidence shows that AmerenUE’s withdrawal from the MISO and subsequent
application in this case was motivated primarily by AmerenUE’s desire to preserve transmission
revenues for its shareholders. E)l(hibit 6HC at pages 2, 9-12; T. 222. Based on the record in this
case, the Commission should ensure that the issue of whether AmerenUE is earning excess
transmission revenues that should be shared with Missouri ratepayers is addressed in the pending
excess earnings complaint case against AmerenUE, Staff of the Missouri Public Service

Commission v. Union Electric Company d/b/a AmerenUE, Case No. EC-2002-1.
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V. Conclusion and MIEC Recommendation

The MIEC’s recommendations to the Commission are contained on page 3 of the

Rebuttal Testimony of James Dauphinais. Exhibit 6HC; T. 223-224. These recommendations

are as follows:

The Commission should not approve AmerenUE’s proposed transfer of control over
its transmission facilities to the ARTO at this time.

The Commission should not permit AmerenUE to effectuate transfer of control over
its transmission assets until the FERC has declared the ARTO as meeting all of
FERC’s requirements that are applicable on the startup date of the ARTO.

If and when AmerenUE transfers control of its assets to the ARTO, the Commission
should requirec AmerenUE to abide by the substantive terms and conditions of the
Commission-approved stipulation and agreement in Case No. EO-98-413 as if the
ARTO was the MISO.

If the FERC does not declare the ARTO as meeting all of the startup requirements of
Order No. 2000 by December 31, 2002, AmerenUE must immediately withdraw from
the ARTO and return to the MISO.

The Commission should not permit AmerenUE to recover any portion of the $12.5
million exit payment it made to the MISO unless AmerenUE demonstrates that

Missouri retail customers obtained comparable savings by AmerenUE’s switch from
the MISO to the ARTO.

The Commission should address in Case No. EC-2002-1 whether AmerenUE has any
excess transmission revenues that should be shared with Missouri retail customers.

For all of the above reasons, the MIEC requests that the Commission issue an Order

denying AmerenUE’s application and adopting the MIEC’s recommendations.
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Respectfully submitted,

BRYAN CAVE, LLP

By: OGM/M) /i Mm/&&@/

Diana M. Vuylsteke, #47419

211 N. Broadway, Suite 3600

St. Louis, Missouri 63102

Telephone: (314) 259-2543
Facsimile: (314) 259-2020

E-mail: dmvuylsteke@bryancave.com

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed to all counsel of record as
shown on the attached service list this 29" day of October, 2001.

Mano 1. Vighliter
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2407 W. Ash
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BEFORE THE MISSOURI PUBLIC SERVICE COMIVIISSIéN /(
OF THE STATE OF MISSOURI 4p 6
In the Matter of the Application of Union ) . @']4;’-’.8@ 2.{93
Electric Company for an Order Authorizing ) Case No. EO-98-413 Ce %%74@- 4
It to Participate in the Midwest ISO ) 2N
IOI)

STIPULATION AND AGREEMENT

Comes now the undersigned parties, Union Electric Company ig%la AmerenUE (AmerenUE or
the Comupany), the Staff of the Missoun Public Service Commission (Staff), the Office of the Public
Counsel (Public Counsel), and the Missouri Industrial Energy Consumers (the MIEC) ', and submit to
the Missauri Public Service Commission (Commission) for its consideration and approval the
following Stipulation and Agreement (Stipulation) in settlement of the above-styled case.

ackground

1. | On January 15, 1998, AmerenlUE and several OthEE_F[?iIBmiSSion ovmers filed
applications with the Federal Energy Regulatory Commission (FER%-'Z) ;lcequesting permission to
transfer control of their transmission facilities to the Midwest Indcpcndt;nt Transmission System
Operator, Inc. gMidwest ISO). These transmission owners requested approval of the Midwest [SO’s
Transmission Tariff (Tariff) and Operating Agrecment (Agreement).

2 On March 30, 1998, AmerenUE filed with the Commission an Application for
an order authorizing the Company to participate in the Midwest ISO. AmerenUE’s filing was
designed to comply with the Commission’s Report and Order of February 21, 1997 in Case No. EM-

96-149 approving the merger of Union Electric and CIPSCO, Inc.

' Adam’s Mark Hotel, Alumax Fci!&, Inc., Anheuser-Busch Companies, Inc., The Bosing Company, Ford Motor Company,
Holnam, Inc., Hussman Corporation, Mallinckrodt Inc, MEMC Clectronic Materials, Inc_, Monsanto Company and
Precoat Metals,

10032 Attachment 1
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3. In its Report and Order of February 21, 1997, the Commission approved the merger on
the condition that AmerenUE “participate in a regional ISO that eliminates pancaked transmission
rates and that jis consistent with the ISO guidelines set oul in FERC Order 888”. (at page 16)

4. On September 16, 1998, the FERC issued its order conditionally approving the
establishment of the Midwest ]SO, The FERC also conditionally approved the transfer of control of
transmission facilitics to the Midwest ISQ. It also conditionally accepted the Midwest ISO Tariff and
Agreement. AmerenUE filed a copy of the FERC order in this proceeding on October 15, 1998. In
its Order, the FERC concluded that the Midwest SO would eliminate pancaked transmission rates. (at
page 33) The FERC also concluded that the Midwest ISO was consistent with FERC’s 1SO principles
set forth in its Order 888, either as proposed by the Midwest ISO or as modified by the FERC. (at
pages 19-60)

Items Specific to this Settlement

5. _Thc‘undcrsigncd parties agree that the Commission should grant AmerenUE’s
Application, and should ailow the Company to participate in the Midwest ISO, subject to the
conditions setL{onh in this Stipulation.

6. The undersigned partics agree that the Commission should grant the Company
perrnission to join the Midwest ISO for the six ycar transition period. The transition period is defined
in the Midwest ISO’s Tariff as “The period from the first day the ISO begins providing transmission
service to the last day of the sixth year after the ISO begins providing transmission service”. (Section
1.442)

7. AmerenUE shall rec;luast that the Midwest ISO file its position on the following issues

with the FERC at |cast one year before the end of the transition period:
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a. Implementation of congestion pricing that allows the Midwest ISO 1o measure
the most vatued use of scarce transmission capacity;

b. An equitable resolution of the post-transition application of the Midwest 1SO
Tariff to bundled retail load; and

c. A proposal for addressing incentives for the efficient location of generation and
construction of transmission facilities within the Midwest ISO.

Additionally, AmerenUE and the other undersigned parties, at their oplion, may file

.lfthi':'ir':positions on these issues with the FERC at or before the same time.

8. No later than six months prior to the end of the six year transition period, AmerenUE
shall file with the Commission a request to join on a permanent basis the Midwest ISO, another ISO,
or some appropriate regional transmission entity. In this filing, AmercnUE shall address the issues in
paragraph no. 7 a) through c).

9. If by six months prior to the end of the transition period, the issues set forth in
pa;agraph no. 7 a) through c¢) have not been addressed in a FERC Order concerning the Midwest ISO,
the undersigned partics agree that AmercnUE may file a petition with the Commission requesting an
extension of its membership in the Midwest ISO, and an extension of the Company’s requirerent to
file with the Commission as set forth in paragraph no. 8 _

10. - - AmerenUR shall also address the need, if any, for independence in the control area
fu::ii:tions not being performed by the Midwest ISO. The Company shall address this issue when the
carlier of the following two events occurs: 1) the filing required by paragraph no. 8 abave; or 2) the
time the Commission considers market power issues subsequent to a legislative mandate 1o allow retail
customers in Missouri to choose their supplicrs of electricity other than on a pilot basis.

11.  In the event that AmercnUE secks to withdraw from its participation in the
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Midwest ISQ pursuant to Article Fivel or Article Scven of the Midwest ISO Agreement, the Company
shall file a Notice of Withrawal with the Commission, and with any other applicable regulatory
agency, and such Withdrawal shall become effective when the Comrmission, and such other agencies,
approve or accept such Notice or have otherwise allowed 1t to become effective.

12. AmerenUE states that to the best of its knowledge, information, and belief all of its
transmission facilities—that is, facilities accounted for as transmission under the FERC Uniform
System of Accounts—will be transferred to the control of the Midwest ISO, cxcept for the following
transmission factliies: Generator Step-Up Transformers, generator lead lines, and their breaker
positions. These non-transferred transmission facilities serve to connect the Company’s power plants
to Ameren’s transmission system. They are not networked facilities. T'ursuant to the Midwest I[SO
Agency Agrecment, all of the transmission owners will make such non-transferred transmission
facilities available to the Midwest ISO so that it may provide “one stop shopping” under the ISO’s
Tariff over all transmission facilities in the Midwest ]SO region. (Agreement, Appendix G to the ISO
Operating Agreement)
¢ General Items for Settlement

13.  If requested by the Commission, the Staff shall have the right to submit to the
Commission a memorandum explaining its rationale for entering into this Stipulation. Each party of
record shall be served with a copy of any memorandum and shall be entitled to submit to the
Comimission, within five (5) days of receipt of the Staff’s memorandwn, a responsive memorandum
which shall alse be served on all parties. All memoranda submitted by the parties shall be consideted
privileged in the same manner as are settlement discussions under the Commission rules, shall be
maintained on a confidential basis by ail parties, and shall not become a part of the record of this

proceeding, or bind or prejudice the party submitting such memorandum in any future proceeding or in
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this proceeding whether or not the Commission approves this Stipulation. The contents of any
memorandurn provided by any party are its own and are not acquiesced in or otherwise adopted by (he
other signatories to this Stipulation, whether or not the Commission approves and adopts this
Stipulation. )

14.  The Staff also shall have the right to provide, at any agenda mecting at which this
Stipulation is noticed to be considercd by the Commission, whatever oral explanation the Commission
requests, provided that the Staff shall, to the extent reasonably practicable, provide the other parties
with advance notice of when the Staff shall respond 10 the Commission’s request for such explanation
once such explanation is requested from the Staff. The Staff’s oral explanation shall be subject to
public disclosure, except to the extent it refers to matters that are privileged or protected from
disclosure pursnant to any Protective Order issued in this case.

15.  None of the parties to this Stipulation shall be decmed to have approved or acquiesced
in any question of Commission authority, accounting authority order principle, decommissioning
methodology, ratemaking principle, valuaiion methodoiogy, cost of service methodology or
detenninaﬁon.tpost of capital methodology, capital structure, depreciation principle or method, rate
design methodology, cost allocation, cost recavery, or prudence that may underlie this Stipulation, or
for which provision is made in this Stipulation.

16.  -The Stipulation represents a negotiated settlement. Except as specified herein, the
parties to this Stipulation shall not be prejudiced, bound by, or in any way affected by the terms of this
Stipulation (a) in any future proceeding; (b) in any proceeding cumrently pending under a separate
docket; and/or (c) in this proceeding should the Commission decide not to approve the Stipulation in

the instant proceeding, or in any way condition its approval of same.
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17.  The provisions of this Stipulation have resulted from extensive negotiations among the
signatories and are interdependent. In the event that the Commission does not approve and adopt the
terms of this Stipulation in total, it shail be void and no party hereto shall be bound by, prejudiced, or
in any way affected by any of the agrecments or provisions hereof unless otherwise provided herein.

18.  The prepared testimonies and schedules of the following witncsses shali be received
into evidence without the necessity of these witnesses taking the witness stand:

R. Alan Kelley, AmerenUE (Direct and Surrebuttal)
James R. Dauphinais, MIEC (Rebuttal)

Ryan Kind, OPC (Rebuttal and Cross-Surrebuttal)
Michael S. Proctor, Staff (Rebuttal and Cross-Surrebuttal)

19.  Inthe event thc Commission accepts the specific terms of this Stipulation, the
signatorics waive their respective rights to cross-examine witnesscs, their respective rights to present
oraf argument and written bricfs pursuant to Section 536.080.1 RSMo 1994, their respective rights to
the reading of the transcript by the Commission pursuant ta Seclion 536.080.2 RSMo 1994; and their
respective rights to judicial review pursuant to Section 386.510 RSMo 1994. This waiver applies to a
Commission Report And Order respecting this Stipulation issued in these proceedings, and docs not
apply to any matters raised in any subsequent Commission proceeding, or any matters not explicitly
addressed by this Stipulation.

-~ WHEREFORE, the undersigned parties request that the Commission approve this

Stipulation and Agreement.
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Respectfully submitted,

UNION ELECTRIC COMPANY
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Jobtph H. Raybuck MBN 31241

Attormney
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97 FERC { 61,033
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

OPINION NO. 453

Midwest 1 1dependent Transmission
System Operstor, Inc,

The Cinciinati Gas & Electiic
Compan /,

Commeonw ealth Edison Company,

Commonw calth Edison Company
of Indier a,

Hlinois Po ver Company,

PSI Energ;’, Inc,,

Wisconsin Electric Power Company,

Union Ele:tric Company,

Cenual Illinois Public Sexvice
Compan 7,

Louisville Gas & Electric Company,

Kentucky Jtlities Company

Docket Nos. ER98-1438-000
ER98-1438-006
ER98-1438-007
ER{1-479-000 and
ER01-479-001

Docket No. EC98-24-000

(‘PINION AND ORDER AFFIRMING IN PART AND CLARIFYING
IN PART INITIAL DECISION,
ADDRESSING SEPARATELY BRIEFED ISSUE,
AND ADDRESSING SUPPLEMENTAL FILINGS

Issued: Ootober 11, 2001
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Agency, N lichizgan Public Powcr Agency, end Wolverine Power Supply Cooperative

Exic Eigsep for Indiana Utility Regulatory Commission

Samuel C. Randazza for Industrial Energy Users ~ Ohio and Midwest Coalition for
Effective (Competition
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Lee Cullen and Curt F. Pawliseh for Madison Gas and Electric Company
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David D'4 lessandro, Kelly A. Daly, Gregory Q. Olaniran, and David A. Voyes for State
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Rebert A. Tablon and Sarah C. Weinberg for Michigan Central Power Agency,
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J. Cathy Fogel and Sang Y. Paek for Ormet Primary Alumirum Corporation
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Neil L, Le 7y and Steven M. Sherman for ProLiance Energy, LL.C

Thomas W, . McNamee for Public Utilities Commission of Ohio

Michael B iggs, Randolph Q, McManus, and Wendy B, Warren for Reliant Energy
Power Gt jeration , Ine,

Becky Bruger for Western Resounrces, Inc.

Walter T. 'Noelfle for Wisconsin Electric Power Company

John Mich il Admgnp, Howard A. Benowitz, Susan N. Kelly, Alan I Robbins, and
Michael G _Smarr for Wisconsin Public Povwer, Inc.

Robert L. |aileader, Jr., and Elizabeth W. Whirtle for Wisconsin Public Service

Corporatidn

Hyun Sun Kim, Joseph H. Long, Stanley A. Bepnan, Richard I Miles, and Laura K.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Co nmissioners: Pat Wood, ITI, Chairman;
William L. Massey, Linda Breathitt,
and Nora Mead Brownell.

Midwest ] idependent Transmission Docket Nos, ER98-1438-000
System {)perator, Inc. ERO8-1438-006
ER98-1438-007
ER01-479-000 and
ER01-479-001

The Cincitnati Gas & Electric
Compan 4,

Commonw ealth Edison Company,

Commont ealth Edison Compeny
of Indiar a, Docket No. EC98-24-000

[llinois Po wer Company,

PSI Energ:s, Inc.,

Wisconsin Electric Power Company,

Union Ele.soic Company,

Central Illi nois Public Service
Compaz 7,

Louisville Gas & Electric Company,

Kenmucky Jdlities Company

OPINION NO. 453
OPINION AND ORDER AFFIRMING IN FART AND
- CLARIFYING IN PART INITIAL DECISION,
ADDRESSING SEPARATELY BRIEFED ISSUE,
AND ADDRESSING SUPPLEMENTAL FILINGS

(Issued Ociober 11, 2001)

I___Intrduction
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This proceeding is before the Commission on exceptions to an Jnitisl Decision
{(Midwest [ndependent Transmission System Operator, Inc., 89 FERC 9 63,008 (1999)).
The proce :ding concerns the initial application to form the Midwest Independent
Transmiss on System Operatar (Midwest ISO),

In : ddition 1o addressing the litigated issucs from this proceeding, this opinion
addresses 1 separately briefed issue and supplemental filings, all of which are compponents
of the sam, » proceeding, as discussed further below.

Th. Comnrisston intends for this order w provide the Midwest ISO with the
authority i: needs to become operational as soon as possible. To date, no regional entity
exists that performs the functions to be performed by the Midwest YISO in its region. The
Commissiion believes that an operational Midwest ISO, as currendy configured, will bring
public interest benefits to its region that should tiot be delayed. These benefits include,
among oth or things, reduced transmission rates, increased transmission system reliability,
and incres sed competition in gencration sales.

We note that during the pendency of this proceeding, much has changed. The
Commission continues to examine developments in the Midwest,! and other regions of
the countr:+,2 and may take further action on the matters addressed herein, as necessary, to
assure app opriate structure apd operations of proposed regional transmission
organizatiins (RTOs).3

II. Pro. ;edural Background

! See Tlinois Power Company, 95 FERC q 61,183 (2001), reh's denied, 95 FERC §
61,026 (2021); see also, Southwest Power Pool, Inc. gt al., 96 FERC Y 61,062 (2001).

2 Se¢ GridSouth Transco, LLC, et al., 96 FERC 9§ 61,067 (2001) and rclated orders;
- sec also PIM Interconnection, L.L..C., 96 FERC § 61,061 (2001} and related orders.

3 Mi( west ISO’s updated filing in Docker No. RTQ1-87-001 and other relared filings
are pendin ;. The Commission is encouraged by developments related to the Midwest
ISO, e.g., 1Midwest ISO's expanded membership and its settlement with the Alliance
Companie: addressing interregional coordination, and by Midwest ISO's efforts to be
operationa on or by December 15, 2001,
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Onp January 15, 1998, ten transmission-owning public utilities4 (Applicants) filed
an applica 1on under sectian 203 of the Federal Power Act (FPA), 16 U.S.C. § 824b
(1994), fo * Commission approval of the transfer of operational control over their
jurisdictic 1al facilities to the Midwest ISO. Concurrently, in Docket No. ER98-1438-
000, the entities establishing the Midwest ISO (Midwest ISO Participants)> filed under
section 203 of the FPA for Commission approval of the Midwest ISO Tariff and the
Midwest 1 30O Agreement.

By order igsued September 16, 1998, the Commission conditionally authorized the
establishm ent of the Midwest ISO and established hearing procedyres.s

By arder issued May 17, 1999, the Commission waived the issuance of an initial
decision o 1 the issue of return on equity.” The order approved a stipulated rate of return
on equity 1loor of 10,5 percent and allowed the parties to direetly brief the Commission
on the issue of whether an upward adjustment to equity return should be provided as an
in¢entive {or membership in the Midwest ISO.

Fol owing a public hearing on the remaining issues, the Presiding Judge issued an
Initial Decision on November 26, 1999.8

II.___Sununary Affirmance Issues

4 The Cincinnati Gas & Electric Company; Commonwealth Edison Company and
Commonv ealth Edison Company of Indiana (Collectively, Commonwealth Edison);
Nlinois Po-ver Company; PSI Energy, Inc.; Wisconsin Electric Power Company; Union
Electric C: mpany; Central Illinois Public Service Campany; Louisville Gas & Electric
Company; and Kentucky Utilities Company.

5 Those participating are listed in the filing as Cinergy Corp. (for Cincinnari Gas &
Electric C. mpany; PSI Encrgy, Inc.; and Union Light, Heat & Power Company),
Commonv. ealth Edison, Wisconsin Electric Power Company, Hoosier Energy Rural
Electric C. operative, Inc. (Hoosier), Wabash Valley Power Association, Inc. (Wabash),
Ameren (fur Central Illinoig Public Service Company and Union Electric Company),
Kentucky |Jtilities Company, Louisville Gas & Electric Company, and Illinois Power
Company. Hoosier and Wabash did not file under FPA section 203 because they are not
publie utilifes.

s 24 'ERC 1 61,231 (1998} September 16 Order). The Commission analyzed
Midwest 1+.0's proposal putsuant to the ISO principles laid out in Order No. 888. See 34
FERC at 6.,142. See also Order on Motion for Reconsideration and Reguest for
Clarificati. p, 85 FERC § 61,250 (1998), and Order on Rehearing, 85 FERC § 61,372
(1998).

? 871 ERC 1 61,189 (1999).

g 89 1 ERC q 63,008 (1999)(Initial Decision).
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The. Initia]l Decision identified and resolved ten issues, identified therein as issues
A through J.9 We will adopt the Initial Decision's sequential identification of issues. In
this opinion, we summarily affirm the Initial Decision, without discussion, on all issues
except iss. es B and F which are addressed below, We find that the Initial Decision
praperly d >cided the issues that we are suramarily affitming and the arguments on
cxceptions, 1o the extent there were any, have failed to convince us that the Initial
Decision ¢red or that additional discussion is necessary.

Mi..west ISO Parficipants also request that the Commission specifically approve
two trial slipulations entered into prior to the hearing.!® Specifically, Midwest ISO
Pardcipants seek clarification by the Commission that the rates, terms and conditions it is
approving are those set forth in the original filing, as modified by Joint Stipulation and
the Lass § ipulation and any other changes deemed necessary by the Commission in its
opinion.!! The Commission will so clarify.

IV.___ Issues for Discussion

Issue B Whether the ISO ¢cost adder proposed by the Midwest 150
Participants is just and reasonable and what, if any, changes should be made
to such ISO cost adder?

Schadule 10 of the Midwest ISO Tariff proposes to charge transmissioni customers
a rate adder that will recover the Midwest ISO's costs associated with investment and

? The issues are: {[ssuc A) Loss recovery methodology; (Issue B) ISO Cost Adder;
(Issue C) rite divisor for the Midwest ISO's network and poini-lo-point transmission
services; (Issue D) whether to use distance-based wansmission pricing; (Issue E) whether
to use locz jonal marginal pricing for congestion management; (Issue F) conditions under
which bun iled retail loads can be served under the Midwest [SO tariff; (Issue G) deadline
for transmission owners to file for a determination of transmission/distribution

classificati »n of their facilities; (Issue H) levelized vs. non-levelized ratemaking
methodolo zy; (Issue I) penalty provisions; and (Issue J) Ancillary Service Schedule.

10 See Joint Stipulation of the Midwest ISO Participants, the Commission Trial Staff,
and other | Indersigned Parties Regarding Cermain Issues Set for Hearing (Joint
Stipulation), BX. S-20; see also Additional Joint Stipulation Between Midwest ISO
Participant: and the Commission Trial Staff Concerning Recovery of Losses (Loss
Stipulation), Ex. 8-21.

1 Mic west ISO Participants Brief on Exceptions at 27-28.




o

Docketr N ER98-1438-000 ct al. .

L

expenses 1) run the ISO. The ISO Cost Adder is based on the budgeted expenses ta be
recovered that manth divided by the MWh of transmission service expected to be
provided 1 nder the Midwest ISO Tariff during the same period, subject to a tree-up.

Du:ing the six year transition period,!? the ISO Cost Adder is capped at fifteen
cents per MWh. Any costs in excess of the cap will be deferred and amortized monthly
over the fi st five years following the transition period, and recovered from customers
taking ser: icc under the taviff.

Initial Decision

Thy Imitial Decision concluded that the [SO Cost Adder is unjust and unrecasonable
because: (1) the calcularion of the ISO Cost Adder during the transition period fails to
include ex sting bundled retail load and any grandfathered wholesale load not served
under the tariff;!? (2) the Midwest ISO fails 1o propose either a rate cap, with relared cost
support, or a formula rate to be implemented in the ISO Cost Adder after the transition
period; therefore, it is unclear what charges will apply; and (3) the Midwest ISO failed to
explain ho & the Midwest ISO will apportion the deferred costs among the customers
served unc er the Midwest ISO Tariff after the tansition period ends.1

The: Initial Decision further stated that the imposition of additional charges to
recover ths: deferred costs from the transition period would result int a rate change and,
therefore, .t the end of the transition period, the Midwest ISO must make a section 205
filing deta:ling the apportionment of deferred cost and providing full cost support for any
additional sost adder to be charged. '

Exceptions

Mi. wegt 1SO Participants argue that bundled load should not be assessed the I1SO
Cost Adde - during the transition period because during this period (1) bundled load will

12 Inif ally, all new wholesale and uobundied retail transmission service is placed
under the | Aidwest ISO Tariff. Existing wholesale loads, bundled retail load and
grandfathe red agreements that are not released under state retail access programs will be
placed under the Midwest ISO Tariff in six years.

13 The Initia]l Decision stated that because all of the Midwest ISO Participants'
transmissiim customers will benefit from the Midwest ISO's operational and planning
responsibilities for the transmission systemn as well as increased grid reliability, these
loads shou d be included in the divisor to develop the [SO Cost Adder.

14 The Initial Decision also stated that the Midwest ISO has not provided a means 1o
amortize 2 1d collect deferred eosts for formerly bundled customers whe become
unbundled within the transition period.
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not take s rvice under the Midwest ISO Tariff and (2) bundied load will not receive direct
benefits frym the ISO. According to Midwesrt ISO Participants, with the exception of the
reliability function, most of the ISO's assigned functions do not apply to bundled
customers and, in fact, only benefit transmission customers under the rariff.15

Mi: iwest ISO Participants state that by assigning cost responsibility equal to the
proportion of bundled loads in the ISO Cost Adder rate divisor, transmission owners will
face a trar >ing of costs and thus bear a large par of the ISO's administrative costs during
the transition period. Midwest ISQ Participants claim that these additional ISO costs
cannot be ‘ecovered absent contract modification to grandfathered agreements and
transmission owners may have difficulty in some states recovering additional ISO costs in
retajl rates 16

Mi. west ISO Participants state that if the Commission concludes that bundled
loads and ) yrandfathered contracts should be included im the divisor for recovery of the
ISO's adm nistrative costs, then the Commission should clarify: (1) that ISO costs
assigned t:- grandfathered wholesale load will not be collected from customers 1aking
service uncler those contracts until the Commission approves the pass throngh of those
costs to thase customers; and (2) that any ISO costs assigned to bundled retail load not
taking ser. ice under the tariff should be accounted for but deferred and collected after the
transition }.eriod.!?

Cor sumers Energy Company (Consumers) asgues that it is inconsistent 1o impose
the ISO co st adder on bundled retail load while restricting the transmission owners from
taking net. rark service from the Midwest ISO for power purchased on behalf of their
bundled re ail load during the transition period. Copsumers states that the only way to
make all bundled load responsible for the cost adder is to allow all such load to take
network service from the ISO on a non-discrirminatory basis,!s

IM1.A states that because retail bundled load benefits from the cregrion of the
Midwest 1:.0, they should be assessed a portion of its start-up costs,

Triul staff disagrees that the formation of the Midwest ISO only provides limited
benefits ta bundled retail and grandfathered loads as Midwest ISO Participants suggest.

15 The ;e functions include transmission service to eligible customers, implementing
and admin:stering OASIS, offering ancillary services, serving as regional security
coordinate ', and engaging in a collaborative-planning process.

16 Midwest ISO Participants Brief on Exceptions at 18-19.

17 Midwest ISO Participants Brief on Exceptions at 24-26.

8 Cornsumers' Brief on Exceptions at 20,
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Trial staff argues that transmission customers taking service under the Midwest ISO 1ariff
should noi subsidize the bundled retail and grandfathered loads that are part of the
network It ad of each transmission customer. As an option, trial staff suggests that costs
attributab) : 1o these loads be deferred until the end of the wansition period, at which time
an additional cost adder component under the tariff would apply to these loads.!?

Discussioq

Th. Commission will affirm the presiding judge's finding that the Midwest ISO
Cost Addcr must include all existing bundled retail load and any grandfathered wholesale
load. We .1gree with the presiding judge that all users of the grid operated by the Midwest
ISO will & snefit from the Midwest ISQ's operational and planning responsibilities for the
Midwest ;30 transmission systemn, as well as increased grid reliability of the ransmission
system. T ierefore, 1o ensure that loads will properly bear a fair share of the Midwest
ISO's cost: , alil long-term firm, bundled retail, and grandfathered load should be included
in the divi: or in developing the Cost Adder.

The above discnssion, morcover, highliphts a more fundamental problem in the
proposed ( esign and operation of the Midwest ISO. The Midwest ISO's origin dates back
to January 15, 1998, when it filed with the Commission in Docker Nos. BC98-24-000 and
ER98-143:3-000 for Commission approval of the Midwest ISO Tariff and Midwest ISO
Agreemer . In that Agreement, the Midwest ISO proposed to not place existing bundled
retail load and any grandfathered wholesale load under the Midwest ISO's Tariff for at
least a six sear tranpsition period. In the context of an ISO, the Comrmission accepted the
Midwest I:;0's proposal in its September 16 Order.”® Now, however, the Commission
must revie ¥ its proposal in the context of Order No. 2000.2!

As ‘ve explained in Southern,2? Order No. 2000 and section 35.34(k) of the
Commissi(n regulations require that au RTO be the only provider of transmission
services o er the facilities under its control. Section 35.34(k)(1)(i) provides that:

The Regional Transmission Organization must be the only provider of

trar siission service over the facilities under its control, and must be the sole
adn inistrator of its own Commission-approved open access transmission tariff.
The Regional Transmission Organization must have the sols authority to receive,

13 Trinl staff Brief On Exceptions at 15.

20 84 1’ ERC ¥ 61,231 at 62,167-68 (1998).

2 Mid west ISO's compliance with Order No, 2000 will be more fully addressed in
Docket No:, RT01-87-000 and RT01-87-001.

22 See Southiern Company Services, Inc., 94 FERC § 61,271 (2001).
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eve uate, and approve or deny all requests for transmission service. The Regional
Tre 1smission Organization must have the authority to review and approve requests
for 1ew interconnects,*

The Comniission therefore directs Midwest ISO to revise its Midwest ISO Agreement and
Tariff, as 1 ecessary, to place and provide all load under the Midwest ISQ's Tariff.

Further, th: Commission intends to initiate 2 mlemaking proceeding on market design
and marke * structure to trapslate the RTO functions into concrete protocols that RTOs
will follav in providing transmisgion services and administrating or monitoring certain
energy mz ‘kets and the decisions we make here will be subject to that rulemaking.

Issie F Whether the Provisions of the Midwest ISO Agreement and the
Midwest ISO Participants' Proposed Tariff, Which Prescribe Conditions
Under Which Bundled Retail Loads Can Be Served Under the Midwest ISO
Tariff, Are Just And Reasonable?

Sec ion 37 of the Midwest ISO Tariff provides that during the transition period
transmissicn owners may elect o take network service ro serve bundled retail load only if
they meet one of two conditions. They must either be transmission dependent urlities
within a p: rticular rate zone (j.e., their transmission facilities within a zone are
insufficien : to serve their load in that same zone) or they must operate in a state that
requires th:m to take transmission service from Midwest ISO to serve bundled retail load.
1f they do 10t satisfy either of these conditions, they must take point-to-point service to
serve thes. loads.?¢

Injtial Decigion

The presiding judge found that the conditions under which bundled retail loads can
be served 1 nder the Midwest ISQ Tariff (not including the MAPP member ¢xemption
which was filed later) are just and reasonable because allowing all transmission owners to
elect network transmission service for their bundled load would disrupt the negotiated
revenue di:siribution that was key to the formation of the Midwest ISO.25 The presiding

e 18 . F.R § 35.34(k)(1)(i) (2000).

u Aft 1 the issuance of the Initial Decision, in Docket No. ER01-479-000, Midwest
ISO propa:ied to add Section 37.5 which provides a speoial exemption from these
restriction- to certain members of Mid-Continent Area Pawer Pool (MAPP). This will be
discussed {urther below.

as Ap; endix C to the Owners Agreement requires that revenue from network service
be distribu ed to the transmission owners based on what zone a load is located in while
revenue frm point-to-point service is distributed based 50 percent on transmission
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judgs alsc found that it would be unjust to ypset the consensus rcached by the Midwest
ISO Participants on this point in order to appease the two parties (Consnmers and Detroit
Edison) w 10 objected to these provisions, because they were not participants of the
Midwest 130.

Briefs d sing Exceptions

On exceptions, Consumers argues that the Initial Decision erred by failing to
require th. Midwest ISO to allow bundled retail load to be served under its Tariff.
Consumer ; asserts that allowing some transmission owners 1o have this option and not
others i8 d scriminatory. This, Consumcrs argues, derives from the fact that using
network s. rvice to serve bundled retail load will remove a "virtual® rate pancake that
otherwise ipplies when the point-to-point service rate is combined with the mansmission
costs inchided in the bundiced retail rate. Consumers argues that allowing this type of
disparate | -eatment will lead to improper price signals and the encouragement of
inefficien! power decisions. Consumers also asserts that this proposal contravenes the
requiremeiits of ISO Principle No. 3 which calls for non-discriminatory open aceess to an
ISO’s syst.:ms and all services under its contro] at non-pancaked rates. Finally,
Consumer:: rejects the presiding judge’s rationale that preserving the negotiated revenue
distributian is sufficient reason 1o allow some transmission owners 1o take network
service to rerve bundled retail load while denying the same benefit to other transmission
OWneTs.

In tlieir Brief Opposing Exceptions, Midwest ISO Participants answer that there is
no rate pai cake in the filed proposal, the presiding judge’s attempt to preserve the
negotiated revenue distribution is appropriate, and the Commission has already approved
this reveny ¢ disribution method. Accordingly, the Midwest ISO Participants argue that
the Comun ssion should affirm the presiding judge and reject Consumers’ proposal to
upset that 1evenue distribution methaed.

Cormission trial staff, in its brief opposing exceptions, states that the Commission
already adclrétsed this issue in the September 16 Order and accepted the proposed
transition | eriod restrictions on using network service to serve bundled retail load,

Discussiop

investmeni and SO percent on power flaws. Accordingly, 2 relaxation of the transition
conditions on Who can take network service to serve bundled retail load would alter the
overall rev ;nue disoibution to wansmission owners.
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Th: Commission will affirm the presiding judge's finding on this issuc. The
Commissi yn recognizes that a great amount of work and negotiation went into the
voluntary ittempt to organize the Midwest ISO. We recognize that efforts to mitigate
cost shifts including the negotiated revenue distribution, were essental to the process of
reaching & voluntary consensus among the great number of participants in those
negotiations, and that rejecting the proposed conditions on use of network service to serve
bundled v, tail load will upset that negotiated revenue distribution. Finally, we recognize
that the co 1ditions that Consumers opposes only exist during the transition period. On
this basis, we hereby approve the wansition conditions on use of network service to serve
bundled rx:[ail load. These conditions are temporary, they are consistent with the wishes
of the Mid west ISO Participants, and we believe that the public interest benefits of
Midwest I;30 operation will far ourweigh any temporary drawback attributable to these
transition onditions.

Y. Sep arately Briefed Issue (Retum On Equity Adjustment)

Bagkground

On April 16, 1999, the Midwest ISO Participants, Wisconsin Public Service
Corparatian, Wisconsin Public Power, Inc., the Illinois Municipal Electric Agency, the
City of Hs milton, Ohio and the Commission trial staff filed a joint motion to waive an
initial dec: sion on the issne of rate of return on common equity. The motion was filed as
a result of 1 joint stipulation dated April 6, 1999 among the parties. The Joint Stipulation
states in p« rtinent part: '

The Midwest ISO Participants, S1aff and any other signatories agree to the
following procedure for the purposes of avoiding or minimizing the burdens
and risks of litigation with respect to the issue of rate of return on equity.
First, a rate of retum on equity floor of 10.50 % shall be established.
Second, the Midwest ISO Participants as well as others will be allowed to
argue to the Commission for an increase in the rate of return on equity from
10.5% to up to 11.50% to reflect their participation in the Midwest ISO. . ..

- “The parties ghall not be permitted to address in their briefs any other issues
as to the return on equity. Thus, all issues pertaining to return on equity are
resolved except the issue of whether an upward adjustment to equity return
should be provided as an incentive for membership in the Midwest ISO.
Nothing herein shall preclude the Midwest ISO Participants from
supporting the request for an 11.50% return by arguing that the facts and
circumstances would warrant an even higher return; provided that no such
return higher than 11.50% shall be requested to be approved in this
proceeding.
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By srder issued May 17, 1999,26 the Commission granted the motion to waive the
Initial Decision on the issue of return on equity. In doing so, the Commission also
approved the rate of return on equity floor, stating that the 10.50 percent agreed to in the
joint stipulation is fair and reasonable and 1u the public interest and is, therefore,
approved. The Commissjon further stated that the sole issue to be briefed is "whether an
upward ad ustment to equity return should be provided as an incentive for membership in
the Midwest ISO."

Pleadings

On August 2, 1999, Blue Ridge Power Agency (Blue Ridge), Wisconsin Public
Service Ci tparation (WPSC), Midwest ISO Participants, Consumers and Joint Consumer
Advocates 7 (Joint Consumers), respectively, filed initial briefs on the establishment of
the return on equity for the Midwest ISO. On Scprember 16, 1999, Blue Ridge, WPSC,
Midwest I;O Participants and Consumers, respectively, filed reply briefs. On September
16, 1999, tal staff filed a reply bricf and roarion to disregard allegedly improper
arguments made by Midwest ISO Participants, Consumers, and WPSC, and extra-record
testimony Tled by Midwest ISO Participants. On the same date, Blue Ridge filed a
motion to ¢ trike the same arguments and extra-record testimony of Midwest ISO
Participanis. On October 1, 1999, Midwest ISO Partieipants filed an answer in opposition
to motions to strike ot disregard portions of its imitial brief.

Initial Bricfs

Mic west ISO Participaats state that a return on equity of at least 11.50 percent is
necessary 10 encourage continuecd and expanded ISO participation. Because the Midwest
ISO will pt ovide substantial benefits such as lower transmission rates, more reliable
service, an 1 independent administration of a region-wide transmission tariff, the Midwest
IS0 Partic: pants state that the Commission should affirmatively reward the participatng
transmissi. n owners. According to the Midwest ISO Participants, an increase in the
return on ¢ juity will counter the reduction in revenues that Participants will experience,
and may fucilitate the construction of transmission facilities needed to maximize ISO
benefits.

Mid west ISO Participants argue that increased risks and cost under-recovery
associated with participation also justify a higher return on equity. Midwest ISO

6 871 ERC 9 61,189 (1999).

7 Joint Consumer Advocates consist of the Pennsylvania Office of Consumer
Advocate, he Ohio Consumers' Counsel, the Missouri Office of Public Counsel, the
Indiana Of ice of Utility Consumer Counselor, and The Citizens Utility Board.
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Participan s argtie that rransmission owners will face increased financial risk because
transmissi.yo owners will be required to incur costs at the direction of the ISO, some of
which ma:* not be fully recovered in rates. Transmission owners will also face increased
operational risks because they will bear the obligations of ownership such as debt costs
while the ! £idwest ISO will direct operation of the transmission facilides. Mareover,
according (o Midwest ISO Participants, the transmission owners may face Hability which
extends beyond their existing service territories to include the territory served by the ISO.

WPSC and Consumers also agree that an upward adjustment to the equity xeturn
should be yrovided. They contend that & higher return 1s needed to (1) encourage the
participation by a large number of transmission owners throughout the region, (2) reflect
a return more in line with existing state commission allowed returns, and (3) provide
sufficient eturn to en¢ourage and fund needed construction. WPSC states that by joining
the Midwcst ISO, a transmission owner accepts considerable risk including loss of control
over assets and reduced transmission revenues associated with the elimination of rate
pancaking * Consumers argues that a true incentive for voluntary Regional Transmission
Organizat »n (RTO) formation is a posttive adjustment to an existing authorized remrn.
Consumer:: states that a RTO's initial rerurn on equity should be no lower than one
percent ab.ve the highest currently authorized return on equity of the individual RTO
ransmissiom owners.??

Blu : Ridge and Joint Copsumers oppose an unconditioned increase to the return on
equity as &1 incentive to join the Midwest ISO. According to Blue Ridge, because the
Midwest I';O is a ransmission-only utility, it is a low-risk regulated monopoly that
cannot be ypassed by its transmission dependeat utlities ot customers. Therefore, Blue
Ridge argues that the return on equity should be lower than a return on equity for a
vertically i ategrated utility to reflect this decreased risk. Blue Ridge asserts that, since no
downward adjustment was made, the proposed return on equity already contains an
incentive.

Joir t Consumers also opposes the use of a rate of return on equity adjustment 1o
encourage or reward participation in the Midwest ISO. Joint Consumers states that the
incentive niechanism is unnecessary and would result in rates that are unjust and
unreascnal le, particularly for those Midwest ISO Participants who have already

28 WP 3C also states that it faces an immediate reduction in revenues if it follows the
Wisconsin requirement that all transmission service including that for bundled retail load
be taken fi »m the ISO.

2 According to Consurners, the Commission shonld grant the Midwest ISO a retum
on equity | etween 15.23 percent and 17.23 percent. Consumers' Initial Brief at 7.

0 Blu.: Ridge Initial Brief at 9-10.
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voluntaril, committed to participare. An upward adjustment increases transmissionp rates
without pr sviding any other benefit to consumers. In addition, Joint Consumers argues
thas a rate >f return adder will increase transmission rates and serves to move regulated
transmission rates further from marginal cost and economi¢ efficiency. According to
Joint Consumers, with an excessive rate of return, a urility has the incentive to overinvest
in transmi: sion utility plant in order to maximize excess profits.3t

Tri: ] staff differentiates between payment for the acceptance of risk and payment
in the forn of an incentive for the purpose of encouraging companies to participate in the
[SO. Trial staff states that Midwest ISO Participants, Consumers, and WPSC violared the
Joint Stipulation: by failing to restrict their arguments to reasons why 2n adder should be
allowed in order to encourage transmission owners to join the Midwest ISO.22

Midwest I 30 Parficipants' Response

Mi west ISO Participants state that the majority of Midwest ISO customers
recognize that any increase in rates resulting from an 11.50 percent retum on equity is
offset by fl:c elimination of rate pancaking and the larger the Midwest ISO becomes, the
grearer the transmission cost savings and other benefits will be to consumers.?? They
state that F Iue Ridge and Joint Consumers ignore substantial disincentives to Midwest
ISO participation, including reduced revenues and increased risks which are somewhat
mitigated iy the 11,50 percent return. They also fail to recognize thar a return of at least
11.50 perc.mt is the minimmm return required as a srarting point 1o encourage needed
investmen( in transmission facilities.

Mic west ISO states that the joint stipulation is a2 compromise which establishes a
10.50 perc::n1 "floor" or lower limit on the equity return for the Midwest ISO. The fact
that the paities agreed to support the 10.50 percent floor return on equity as just and

3 Joint Consumers favors a generic policy proceeding to address how to set an ;
appropriat. rate of return for an RTO. f
12 Trinl staff requests that the Commission disregard certain inappropriately made ‘
arguments. such as the extra-record testimony attached to the Midwest ISO Participants’

Brief en E:.ceptions. In the alfernative, trial staff requests that the Comrmission set for

heating the issue of what the Midwest ISO's market-required return on equity would be.,

Trial staff eply Brief at S.

3 Actording 10 Midwest ISO Participants, the issue before the Commission is

whether th: compromise 11.50 percent equity return should be adopted as an incentive for

membership in thc Midwest ISO or to lessen the disincentives of joining, which is

separate from the issue of whether or not some form of performance-based regulation

should app y after the ISO is formed and operational
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reasonabl. (and the Commission found that return "fair and reasonable and in the public
interest) d->es not moan that a higher rerurn cannot be justificd under the Comunission's
establishe:l rute of retutn standards. In fact, the joint stipulation specifically provides that
the Midw. st ISO Parricipants may argue that the "facts and circumstances” warrant a
higher rett m.*¢ Midwest ISO Participants also point out that an 11.50 percent return
cannot sex /e as an incentive for overinvestment because the Midwest ISO, nar the
transmission owners, will decide on the planning and construction of transmission
facilities,

In sddition, Midwest ISO Participants argue that Blue Ridge offers no evidence to
support its assertions that as a transmission-only utility, Midwest ISO faces less risk than
a verticall- integrated utility. To the contrary, Midwest ISO Participants state that those
entities lik > the Midwest ISO will be subject to increased risks that warrant higher retumns
on equity. In addition to the loss of transmission revenues from the elimination of rate
pancaking. transmission owners may need to collect from retail tatepayers substantal
monies th: t are incurred by the ISO actions.?5

Discussion

Thi: Commission finds that the proposed adjustment to ROE to incent membership
in the Mid vest ISO constitutes an innovative rate proposal as defined in Order No.
2000.2¢ Uder the innovative rate requirements of Order No. 2000 and the Commission's
regulation: promulgated thereunder,¥” the Midwest ISO must first qualify as an RTO in
order to receive approval of an innovative rare proposal. The determination of whether or
not the Mi.lwest ISO qualifies as an RTO will be made in a subsequent order.’® While
we are heruby rejecting the proposed 100 basis point adjustment to ROE, our rejecrion is
without pri;judice to Midwest ISO msking a pew rate filing supporting an innovative rate
proposal consistent with the Commission's requirements for innovative rates. We endorse

34 Micwest ISO Participants Reply Brief at 29.

3s For example, the transmission owner may need fo recover costs from bundled
retail load >f constructing facilities required by the Midwest ISO which the owner would
not have cimstructed as a non-participant.

3 Regional Transmission Organizations, Order No. 2000, 65 FR 809 (January 6,
2000), FEl.C Stats. & Regs. 9 31,089 (1999), order on reh'g, Order No. 2000-A, 65 FR
12,088 (M:ach 8, 2000), FERC Stats. & Regs. § 31,092 (2000), peritions for review
pending su) nom, Public Utility District No. 1 of Snohomish County, Washington v.
FERC, No::.. 001174, et 8}, (D.C. Cir.).

3% See. 18 CFR § 35.34(e) (2000).

38 See Docket Nos. RT01-87-000, et gl.
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the concey t of innovative rates where supported and will give our prompt consideration to
an innovaj ive rate proposal by Midwest ISO.%¢

VI__ Sy plemental Filing in Docket No. ER98-1438-006 (Loss Factors)
Bay kground

Th. proposed loss recovery methodology was Issue A from the Initial Decision.
As notcd arlier, prior to the hearing, Midwest [SO Participants and Commission trial
staff enter:d into a Loss Stipulation pursuant to which the parties agreed that the proposed
loss recovery methodology 1s appropriate but also agreed that one of the originally filed
inputs to the methodology required recaleulation. The parties agreed that the
mansmission owner loss factors, as originally filed, were not consistent with the
assumptions of the proposed loss recovery methodology and agreed that the Applicants
would sub nit revised loss factors in a subsequent filing. The presiding judge accepted
the propos :d loss recovery methodology in light of the Loss Stipulation, and we have
summarily affirmed that action above. In Docker No. ER98-1438-006, the Midwest ISO
Participants filed their revised loss factors.

Apy licants' Representations

Apy licants state that the revised loss factors were caleulated using a uniform
methodole gy that was applied to all of the companies. This methodology included a
thorough e valuation of all of the different components of losses and taok into
consideration parallel flows on the Midwest ISO system.

Intervention and Answer

WF 3] submitted a motion to intervene and limited protest. WPPI does not
challenge the underlying methodology used to calculate the loss factors, but instead
challenges the output of that methodology for two of the twelve transmission owners
invalved: Northern States Power (NSP) and Alliant Energy Opérating Companics
(Alliant). NPPI suggests that the calculation, in these two instances, may have been
flawed in © ¥o ways. First, WPPI argues that a double-recovery of losses could accur
because NP and Alliant receive loss compensation for certain MAPP-related

39 At 1t time the Midwest ISO may also to wish to revisit the issue of whether its
base ROE >f 10.5 percent properly reflects its financial requirements in light of the many
changes thitt have transpired sincs the issue was stipulated. However, we emphasize that
we arc not cequiring Midwest ISO to revisit that issue and we see no reason why it may
not begin « peraring under the base ROE of 10.5 percent.
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transactios s. Second, WPPI asserts that an over-recovery of losses could oceur as a result
of NSP's uad Alliant's reciprocity or dynamic scheduling arrangements. WPPI maintains
that these .:rrors should be corrected.

In 1 1eir answer, Applicants state that there can be no MAPP-Midwest 1SO double-
recovery cf losses beeause once NSP and Alliant transfer control of their fransmission
facilities t» Midwest 1SO, all transmission service over those facilities will be provided
under the iMidwest ISO Tariff. Thue, the MAPP loss recovery procedure will no longer
apply to NSP and Alliant and there will be no MAPP-related double recovery. Next,
Applicant. state that all contro] area loads and losses will be properly martched, including
those und:. r dynamic scheduling and reciprocity arrangements. Accordingly, there will he
no over-re covery on this account either,

Dis sussion

Th. Commission will approve the proposed loss factors. No party challenges the
methodology used to calculate these loss factors and Applicants' response to WPPI
sufficient]r addresses WPPI's concerns regarding the output of the methodology.

VII,__Suy plemental Filings in Docket Nos. ER98-1438-007 and ER01-479-000
Bag kground

In ] yocket No. ER01-479-000, the Midwest ISO filed amendments to the Midwest
ISO Tarifi and Owners Agreement to: (1) modify the membership of the Midwest ISO
Advisory (Comrmittee, and (2) to allow some additional Transmission Owners, who are
members « f MAPP, 10 take Midwest ISO network service for their bundled retail
customers.* Simultaneously, in Docket No. ER98-1438-007, the Midwest ISO filed a
reformarte 1 Midwest ISO tariff and Owners Agreement to conform with the requirements
of Order M 0. 614, Midwest ISO proposed an effective date of November 20, 2000, for
both filing ;.

Inwrvennigns and Answer

Mc ioms to intervene in Docket No. ER01-479-000 were filed by Western Arez
Power Adiainistration (WAPA), Midwest ISO Transmission Owaers, Cormmoaonwealth
Edison, M APPCOR, and the Illinois Commerce Commission. Motions to intervene in
Docket N¢.. ER98-1438-007 were filed by Commonwealth Edison, GEN-SYS Energy,

40 By erter dated June 4, 2001, designated Docket No, ER01-479-001, the Midwest
[SO reque: 1ed expedited action on the filing in Docker No. ER01-479-000.
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and Dairyland. In addition, Consumers filed a protest®! and WAPA, Midwest ISO
Transmiss on Owners, and Commonwealth Edison filed comments.

Mictwest ISO filed a Mation for Leave to Answer and Answer.
Dig sussion

With respect to Docket No. ER01-479-000, WAPA's comments included a request
that Midw st ISO add cerain additional language to the Midwest ISO Tariff in order o
allow federal entities to participate in the Midwest ISO. In its answer, Midwest ISO
committed to make the requested changes, with minor modifications, in a later filing.
Similarly, Midwest ISO agreed with the comments of Midwest ISO Transmission Owners
that the proposed changes to the Midwest ISO Tariff are not effective until the transfer
date. Regiading Consumers' Protest,$2 Midwest ISO noted that the proposed modification
was made [0 accommadate MAPP mcmbers that contemplated joining the Midwest ISO
and if the uption to take network service to serve bundled retail load during the transition
period is & necessary condition for Consumers 1o join the Midwest [SO as a transmission
owmning my:mber, the Midwest ISO would consider the same flexibility for Consumers.

We find that the proposed modifications to the Midwest ISO Tariff and Owners
Agreemer, : are acceptable in light of our affirnance of the presiding judge's findings on
the issue o[ network service for bundled rerail load during the transirion peried. The
proposed « hange to the membership of the Midwest ISO Advisery Comnmittee is
unoppose: and appears reasonable as well.4* Accordingly, we will grant an éffective date
of Novemlier 20, 2000, for the reformatred and revised Owners Agreement, and make the
reforatte 1 and revised Midwest ISO Tariff effective on the transfer darte, as requested.

The only comments that dealt with the Order No. 614 compliance filing were from
Commonv ealth Edison. Commonwealth Edison argued that the reformatted Midwest
ISO Tarifi should be made effective on the date that the Midwest ISQ takes operational
control of nember transmission systems. In its answer, Midwest [SO agreed. We will
accept the fling in Docket No, ER98-1438-007. In light of our approval of the propesed
changes in Docket No. ER01-478-000 which are incorporated in this filing, our review

4 Because the subject matter of that protest actually applies to one of the changes
submitted n Docket No. ER01-479-000, we will deal with it as though it were filed in
Docket Nc. ER01-479-000.

2 In i s protest, Consumers basically cited the same arguments it made on
Exception: to the Initial Decision.

4 We will deal with Midwest ISO's filing to incorporste the proposed WAPA.
language ( nce it is filed.
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indicates {at the proposed modifications m Ducket No. ER98-1438-007 comply with the
requireme;its of Order No. 614.

The Comuission orders:

(A) The Imitial Decision is hereby affirmed in part and clarified in part, as
discussed n the body of this order.

(B) Pror to the end of the transition period, the Midwest ISO/Midwest ISO
Participanis shall make a section 205 filing with the Cormmission detailing and supporting
a post-tran sition peried ISO Cost Adder and detailing how deferred costs from the
transition y:eriod will be appertioned among all customers under the Midwest ISO Tariff
following he end of the transition period.

(C) The rates, 1erms and conditions hereby approved are set forth in the Midwest
ISO Partic pants original filing as modificd by the Joint Stipulation and the Loss
Stipulatior, and further modified by this Order.

(D) The proposed adjustment to the stipulated return on equity floor 1s hereby
rejected as discussed above.

(E) The proposed loss factors filed in Docketr No. ER98-1438-006 are hereby
approved, 1owever, as the proposed tariff sheets associated with the revised loss factors
do not cor, ‘orm to the requirements of Order No. 6§14, they must be refiled consistent with
the Order }Jo. 614 requirements.

(F) The proposed modifications, and associated designations, filed in Docket Nos,
ER98-143::-007 and ER01-479-000 are heceby approved as filed and Docket No. ER01-
479-001 is hereby terminated.

By the Coiarnission.

(SEAL'




