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OCT 2 9 2001

In the matter of the Application ofUnion Electric
Company d/b/a AmerenUE for an Order Authorizing
It to Withdraw from the Midwest ISO to Participate
in the Alliance RTO .
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Case No . EO-2001-684

MISSOURI INDUSTRIAL ENERGY CONSUMERS' POST-HEARING BRIEF

Comes now Adam's Mark Hotel, Alcoa Foil Products, Anheuser-Busch Companies, Inc.,

The Boeing Company, Ford Motor Company, General Motors Corporation, Holnam, Hussmann

Refrigeration, ISP Minerals, Mallinckrodt, Inc ., MEMC Electronic Materials, Monsanto

Company, Precoat Metals, Procter & Gamble Manufacturing, Ralston Purina and Solutia,

hereafter referred to as the Missouri Industrial Energy Consumers ("MIEC"), and pursuant to

Judge Mills' October 10 directive in this case, files its post-hearing brief.

I. Background

In Case No. EM-96-149, Union Electric Company d/b/a AmerenUE (hereafter

"AmerenUE") agreed in a Commission-approved stipulation and agreement to file or join in the

filing of a Regional Independent System Operator (ISO) at the Federal Energy Regulatory

Commission ("FERC"). The stipulation provided that the ISO would eliminate pancaked

transmission rates and be consistent with the guidelines set out in FERC Order No . 888 .

The Commission authorized AmerenUE to join the Midwest ISO ("MISO") in Case No.

EO-98-413 . In that case, the Commission approved a stipulation and agreement which placed

conditions on Ameren's participation in the MISO. (A copy of this stipulation and agreement is

attached as Attachment 1) .

	

One of these conditions was that AmerenUE would provide this

Commission with notice if it sought to withdraw from participation from the MISO .

	

The



the Commission accepted or approved such notice .

stipulation provided that AmerenUE's withdrawal from the MISO would not be effective until

On November 9, 2000, AmcrenUE notified the MISO that it intended to withdraw as a

transmission owning member from the MISO effective November 1, 2001 . This Commission

was not notified of this withdrawal as required by the Commission in Case No . EO-918-413 .

T . 66, 82-83 . AmerenUE's decision to withdraw from the MISO was voluntary and not required

by the FERC . T . 105 .

On May 8, 2001 in Docket No . ER-01-123-000 et al ., the FERC accepted a settlement to

permit AmerenUE, Commonwealth Edison Company and Illinois Power Company to withdraw

from the MISO and join the Alliance Regional Transmission Organization ("ARTO") . Alliance

Companies, et al., 95 FERC 61,183 (2001). The MIEC, the Commission Staff and the Office of

Public Counsel were not parties to this Settlement . Id. ; T . 78-79.
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Critical components of the settlement agreement included :

"

	

Provision of the basis for a seamless market throughout the ARTO and MISO

"

	

Establishment of a process for stakeholder involvement in the ARTO.

"

	

Authorization for AmerenUE, Illinois Power and Commonwealth Edison Company to
withdraw from the MISO and to participate in the ARTO by collectively paying an
exit fee of $60 million, of which AmerenUE's share is $12.5 million

On May 15, 2001, AmerenUE paid the MISO an exit fee of $12.5 million . In a May 16

letter from Mr. James P. Torgerson, President and CEO of the MISO, the MISO indicated that

Ameren's membership application with the MISO was deemed withdrawn concurrent with the

FERC's order in Docket No. ER-01-123-000 dated May 8, 2001 . (Exhibit 6HC, Schedule 1) .



proceeding .

11 .

	

The Commission should not grant AmerenUE's application at this time because
granting AmerenUE's application would be against the public interest.

1356066 .01

On June 8, 2001, AmerenUE filed its application with the MoPSC initiating this

AmerenLE's application is against the public interest, and the evidence in this case shows

that AmerenUE should not be permitted to transfer control of its transmission assets to the

ARTO at this time .

A.

	

TheARTO has not met the FERC's requirements .

The ARTO companies are not in compliance with the FERC's requirements in a number

of respects . The most significant violation is the ARTO's failure to establish an independent

board to manage the ARTO's business . Exhibit 6HC at p . 7-8 . Several stakeholders have filed a

protest with the FERC calling for an immediate stay of further startup operations by the

Companies . (JRD Schedule 3) . Not only does the ARTO lack an independent board, it lacks

independence from its members . For example, the ARTO is planning to use a security center

currently associated with ARTO member American Electric Power Service Corporation (AEP).

T. 111 . At least one ARTO member has sought to withdraw from the ARTO due to concerns

over the independence of the National Grid Company as managing member of the ARTO. T.

111 .

Another glaring example of the ARTO's compliance deficiencies is the ARTO's failure

to meet its obligation to provide for seamless congestion management systems as required by the

FERC-approved settlement . The ARTO companies continue to pursue development of a long

term congestion management system through their own Market Develop Advisory Group, rather

than jointly with the MISO Congestion Management Working Group . Long-term seamless



congestion management cannot occur in the MISO and ARTO regions unless it is developed on a

joint basis . T . 221-222 ; Exhibit 614C at p. 8 .

AmerenUE's witness David A. Whitely, Senior Vice President of Ameren Services,

admitted that it would make "total sense" for this Commission to refuse to permit AmerenUE to

join the ARTO until it is approved by the FERC. T. 136 .

The failure to comply with the FERC's requirements demonstrates that it is against the

public interest at this time for the Commission to grant AmerenUE's application to transfer

control over transmission assets to the ARTO until the FERC approves the ARTO.

order approving the settlement in EO-98-413 . However, the FERC has recently noted that the

MISO can perform the necessary RTO functions in the Midwest. In its Order issued on October

11, 2001 in Docket Nos. ER-98-1438-000 et al ., the FERC stated that

Midwest Independent System Operator Inc., 97 FERC Paragraph 61,033 (October 11, 2001). (A

copy of this Order is attached hereto as Attachment 2). The FERC has never made any similar

statement in regard to the ARTO.

AmerenUE voluntarily chose to withdraw from the MISO and join the ARTO in order to

preserve transmission revenues for shareholders . Exhibit 6HC at pages 9 through 12; T . 223-

1356066.01

B. AmerenUE has not demonstrated that the ARTO is better than the MISO for
AmerenUE's retail customer in Missouri .

AmerenUE has already withdrawn from the MISO in violation of the Commission's

To date, no regional entity exists that performs the functions to be performed by
the Midwest ISO in its region . The Commission believes that an operational
Midwest ISO, as currently configured, will bring public interest benefits to its
region that should not be delayed . These benefits include, among other things,
reduced transmission rates, increased transmission system reliability, and increase
competition in generation sales .



224 . AmerenUE made this decision and effectuated its withdrawal even though the MISO has

met all FERC requirements while the ARTO has failed to meet those requirements .

The ARTO will provide comparable benefits to the MISO provided that the Alliance

Companies fully comply with all FERC RTO requirements and all of the requirements of the

settlement agreement in FERC Docket No . ER01-123-000, et al . Exhibit 6HC at page 7; T . 218.

However, as discussed above, the ARTO is presently not in compliance .

	

If AmerenUE had

remained in the MISO; the public interest would have been served . The MISO currently is the

only entity able to perform ISO functions in the regions, it is the only entity in compliance with

FERC requirements, T . 224-226 . Moreover, AmerenUE's payment of $12.5 million as an exit

fee to the MISO renders ratepayers worse off with AmerenUE in the ARTO than if it had

remained in the MISO.

	

T. 217-218 .

111 .

	

AmerenUE should be required to abide by the terms of the Commission's Order
approving the stipulation and agreement in EO-98-413 as a condition to approval of
its application .

1356066.01

In the event that AmerenUE is permitted to transfer control of its assets to the ARTO, the

Commission should require AmerenUE to abide by the terms and conditions of the Commission-

approved stipulation and agreement in EO-98-413 as if the ARTO was the MISO. Exhibit 6HC,

p . 3 ; T . 215-217 .

The provisions of the stipulation and agreement in Case No. EO-98-413 resolved the

proceeding that permitted AmerenUE to join the MISO. T . 21 . The Commission should order

that those substantive provisions and conditions contained in that stipulation be applied in their

entirety if AmerenUE transfers control of its assets to the ARTO.

	

The paragraphs of the

stipulation containing these substantive provisions are : (1) Paragraph 10, relating to the

independence of control area functions ; T . 215 ;

	

(2) Paragraph 11, requiring AmerenUE to



provide notice and seek approval of withdrawal from the ARTO from the Commission or other

applicable regulatory agencies if it seeks to withdraw from the ARTO; T . 215-216 ; (3)

Paragraphs 6 through 9, relating to the transition period for transmission pricing (to be applied to

the ARTO, these provisions would need to be modified to reflect the ARTO's shorter transition

period) . T .217 .

Certain non-substantive modifications to the stipulation and agreement would be required

to make it applicable to the ARTO . Specific references to the MISO and MISO proceedings and

agreements should be deleted, and replaced with appropriate references to the ARTO and ARTO

proceedings and agreements as suggested by Mr. Dauphinais, including the period defining the

transition period contained in Paragraph 6 of the stipulation and agreement . T. 216-217 .

It is important to ensure that the ratepayer protections contained in this important

stipulation and agreement be preserved in any Commission order which permits AmerenUE to

transfer control of transmission assets to the ARTO.

IV.

	

The Commission's Order in this case should determine that the Commission will
consider in Case No. EC-2002-1 the issue of whether AmerenUE is earning excess
transmission revenues that should be shared with Missouri retail customers .

The evidence shows that AmerenUE's withdrawal from the MISO and subsequent

application in this case was motivated primarily by AmerenUE's desire to preserve transmission

revenues for its shareholders . Exhibit 6HC at pages 2, 9-12 ; T . 222.

	

Based on the record in this

case, the Commission should ensure that the issue of whether AmerenUE is earning excess

transmission revenues that should be shared with Missouri ratepayers is addressed in the pending

excess earnings complaint case against AmerenUE, Staff of the Missouri Public Service

Commission v. Union Electric Company d/b/a AmerenUE, Case No. EC-2002-1 .

1356066 .01



V.

	

Conclusion and MIEC Recommendation

1356066.01

The MIEC's recommendations to the Commission are contained on page 3 of the

Rebuttal Testimony of James Dauphinais. Exhibit 6HC ; T . 223-224 .

	

These recommendations

are as follows :

"

	

The Commission should not approve AmerenUE's proposed transfer of control over
its transmission facilities to the ARTO at this time.

"

	

The Commission should not permit AmerenUE to effectuate transfer of control over
its transmission assets until the FERC has declared the ARTO as meeting all of
FERC's requirements that are applicable on the startup date of the ARTO.

"

	

If and when AmerenUE transfers control of its assets to the ARTO, the Commission
should require AmerenUE to abide by the substantive terms and conditions of the
Commission-approved stipulation and agreement in Case No. EO-98-413 as if the
ARTO was the MISO.

"

	

Ifthe FERC does not declare the ARTO as meeting all of the startup requirements of
Order No . 2000 by December 31, 2002, AmerenUE must immediately withdraw from
the ARTO and return to the MISO.

"

	

The Commission should not permit AmerenUE to recover any portion of the $12.5
million exit payment it made to the MISO unless AmerenUE demonstrates that
Missouri retail customers obtained comparable savings by AmerenUE's switch from
the MISO to the ARTO.

"

	

TheCommission should address in Case No. EC-2002-1 whether AmerenUE has any
excess transmission revenues that should be shared with Missouri retail customers .

For all of the above reasons, the MIEC requests that the Commission issue an Order

denying AmerenUE's application and adopting the MIEC's recommendations .
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Respectfully submitted,

BRYAN CAVE, LLP

Diana M. Vuylsteke, #4%419
211 N. Broadway, Suite 3600
St . Louis, Missouri 63102
Telephone : (314) 259-2543
Facsimile : (314) 259-2020
E-mail : dmvuylsteke@bryancave .com

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing have been mailed to all counsel of record as
shown on the attached service list this 29' day of October, 2001 .



Service List for
Case No. EO-2001-684
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Robert C. Johnson
Lisa C. Langeneckert
Law Office of Robert C . Johnson
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Ameren Services Company
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St . Louis, MO 63166-6149

Duncan Kincheloe
Attorney at Law
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STIPULATION AND AGREEMENT
'o

Comes now the undersigned parties, Union Electric Company t~fb/a AmerenUE (AmerenUE or

the Company), the Staff ofthe Missouri Public Service Commission (Staff), the Office of the Public

Counsel (Public Counsel), and the Missouri Industrial Energy Consumers (the MIEC) t , and submit to

the Missouri Public Service Commission (Commission) for its consideration and approval the

following Stipulation and Agreement (Stipulation) in settlement of the above-styled case.

Bac ound

1 .

	

Ontamely 15, 1998, AmerenUE and several other transmission owners filed

applications with the Federal Energy Regulatory Commission (FERC) requesting permission to
v .

transfer control of their transmission facilities to the Midwest Independent Transmission System

Operator, Inc.r(Midwest ISO) . These transmission owners requested approval ofthe Midwest ISO's

Transmission Tariff (Tariff) and Operating Agreement (Agreement) .

2 .

	

OnMarch 30, 1998, AmerenUE filed with the Commission an Application for

an order authorizing the Company to participate in the Midwest ISO. AmerenUE's filing was

designed to comply with the Commission's Report and Order of February 21, 1997 is Case No. EM

96-149 approving the merger of Union Electric and CIPSCO, Inc .

'Adam's Mark Hotel, Alumex Coils, Inc ., Anheuser-Busch Companies, Inc- The Boeing Company, Ford MotorCompany.
Holnam, Inc ., Hussman Corporation, Mallinekrodt Inc- . MEMC Electronic. Materials, Inc-, Monsanto Company and
Prewar Metals .

10032 Attachment 1



3.

	

In its Report and Order of February 21, 1997, the Commission approved the merger on

the condition that AmerenUE "participate in a regional ISO that eliminates pancaked transmission

rates and that is consistent with the ISO guidelines set out in FERC Order 888". (at page 16)

4 .

	

OnSeptember 16, 1998, the FERC issued its order conditionally approving the

establishment of the Midwest ISO. 'Me FERC also conditionally approved the transfer of control of

transmission facilities to the Midwest ISO . It also conditionally accepted the Midwest ISO Tariffand

Agreement. AmerenUE filed a copy ofthe FERC order in this proceeding on October 15, 1998. In

its Order, the FERC concluded that the Midwest ISO would eliminate pancaked transmission rates . (at

pagc 33) The FERC also concluded that the Midwest ISO was consistent with FERC's ISO principles

set forth in its Order 888, either as proposed by the Midwest ISO or as modified by the FERC (at

pages 19-60)

Items Smecific to this Settlement

5.

	

The undersigned parties agree that the Commission should grant AmerenUL's

Application, and Should allow the Company to participate in the Midwest ISO, subject to the

conditions set4forth in this Stipulation .

6 .

	

Theundersigned parties agree that the Commission should grant the Company

permission to join the Midwest ISO for the six year transition period. The transition period is defined

in the Midwest ISO's Tariffas "The period from the first day the ISO begins providing transmission

service to the last day of the sixth year after the ISO begins providing transmission service" . (Section

1 .44a)

7 .

	

AmerenUE shall request that the Midwest ISO file its position on the following issues

with the FERC at least one year before the end ofthe transition period:



a.

	

Implementation of congestion pricing that allows the Midwest ISO to measure

the most valued use of scarce transmission capacity;

b.

	

An equitable resolution of the post-transition application of the Midwest ISO

Tariff to bundled retail load; and

c .

	

Aproposal for addressing incentives for the efficient location of generation and

construction oftransmission facilities within the Midwest ISO.

Additionally, AmerenUE and the other undersigned parties, at their option, may file

theii positions on these issues with the FERC at or before the same time.

8 .

	

No later than six months prior to the end of the six year transition period, AmerenUE

shall file with the Commission a request to join on a permanent basis the Midwest ISO, another ISO,

or some appropriate regional transmission entity. In this filing, AmerenUE shall address the issues in

paragraph no. 7 a) through c) .

9 .

	

Ifby six months prior to the end of the transition period, the issues set forth in

paragraph no. 7 a) through e) have not been addressed in a FERC Order concerning the Midwest ISO,

the undersigr)%d patties agree that AmerenUE may file a petition with the Commission requesting an

extension of its membership in the Midwest ISO, and an extension of the Company's requirement to

file with the Commission as set forth in paragraph no. 8 .

10. - -AmerenUE shall also address the need, ifany, for independence in the control area

functions not being performed by the Midwest ISO. The Company shall address this issue when the

earlier of the following two events occurs : l) the filing required by paragraph no. 8 above ; or 2) the

time the Commission considers market power issues subsequent to a legislative mandate to allow retail

customers in Missouri to choose their suppliers of electricity other than on a pilot basis.

11 .

	

In the event that AmerenUE seeks to withdraw from its participation in the



Midwest ISO pursuant to Article Five or Article Seven ofthe Midwest ISO Agreement, the Company

shall file a Notice of Withrawal with the Commission, and with any other applicable regulatory

agency, and such Withdrawal shall become effective when the Commission, and such other agencies,

approve or accept such Notice or have otherwise allowed it to become effective .

12 .

	

AmcrenUE states that to the best of its knowledge, information, and belief all of its

transmission facilities-that is, facilities accounted for as transmission under the FERC Uniform

System of Accounts-will be transferred to the control ofthe Midwest ISO, except for the following

transmission facilities : Generator Step-11p Transformers, generator lead lines, and their breaker

positions . These non-transferred transmission facilities serve to connect the Company's power plants

to Ameren's transmission system_ They are not networked facilities . Pursuant to the Midwest ISO

Agency Agreement, all of the transmission owners will make such non-transferred transmission

facilities available to the Midwest ISO so that it may provide "one stop shopping" under the ISO's

Tariffover all transmission facilities in the Midwest ISO region. (Agreement, Appendix G to the ISO

Operating Agreement)

General Items for Settlementc
If requested by the Commission, the Staff shall have the right to submit to the13 .

Commission a memorandum explaining its rationale for entering into this Stipulation- Each party of

record shallbe served with a copy of any memorandum and shall be entitled to submit to the

Conanission, within five (5) days of receipt of the Staffs memorandum, a responsive memorandum

which shall also be served on all parties . All memoranda submitted by the parties shall be considered

privileged in the same manner as are settlement discussions under the Commission rules, shall be

maintained on a confidential basis by all parties, and shall not become a part of the record of this

proceeding, or bind or prejudice the party submitting such memorandum in any future proceeding or in



this proceeding whether or not the Commission approves this Stipulation . The contents of any

memorandum provided by any party are its own and are not acquiesced in or otherwise adopted by the

other signatories to this Stipulation, whether or not the Commission approves and adopts thus

Stipulation . -

14 .

	

The Staff also shall have the right to provide, at any agenda meeting at which this

Stipulation is noticed to be considered by the Commission, whatever oral explanation the Commission

requests, provided that the Staff shall, to the extent reasonably practicable, provide the other parties

with advance notice ofwhen the Staff shall respond to the Commission's request for such explanation

once such explanation is requested from the Staff. The Staffs oral explanation shall be subject to

public disclosure, except to the extent it refers to matters that are privileged or protected from

disclosure pursuant to any Protective Order issued in this case .

15 .

	

None of the parties to this Stipulation shall be deemed to have approved or acquiesced

in any question of Commission authority, accounting authority order principle, decommissioning

methodology, ratemaking principle, valuation methodology, cost of service methodology or

deterrnination,,ccst of capital methodology, capital structure, depreciation principle or method, rate
r

design methodology, cost allocation, cost recovery, or prudence that may underlie this Stipulation, or

for which provision is made in this Stipulation.

16. - -The Stipulation represents a negotiated settlement . Except as specified herein, the

parties to this Stipulation shall not be prejudiced, bound by, or in any way affected by the terms ofthis

Stipulation (a) in any future proceeding; (b) in any proceeding currently pending under a separate

docket; and/or (c) in this proceeding should the Commission decide not to approve the Stipulation in

the instant proceeding, or in any way condition its approval of same.



17.

	

The provisions of this Stipulation have resulted from extensive negotiations among the

signatories and are interdependent. In the event that the Commission does not approve and adopt the

terms of this Stipulation in total, it shall be void and no party hereto shall be bound by, prejudiced, or

in any way affected by any of the agreements or provisions hereof unless otherwise provided herein .

18_

	

The prepared testimonies and schedules of the following witnesses shall be received

into evidence without the necessity of these witnesses taking the witness stand_

R. Alan Kelley, AmerenUE (Direct and Surrebuttal)
James R. Dauphinais, MIEC (Rebuttal)

Ryan Kind, OPC (Rebuttal and Cross-Surrebuttal)

Michael S. Proctor, Staff (Rebuttal and Cross-Surrebuttal)

19.

	

Inthe event the Commission accepts the specific terms ofthis Stipulation, the

signatories waive their respective rights to cross-examine witnesses, their respective rights to present

oral argument and written briefs pursuant to Section 536_080 .1 RSMo 1994 ; their respective rights to

the reading ofthe transcript by the Commission pursuant to Section 536.080.2 RSMo 1994 ; and their

respective rights to judicial review pursuant to Section 386.510 RSMo 1994 . This waiver applies to a

Commission Report And Order respecting this Stipulation issued in these proceedings, and does not

apply to any matters raised in any subsequent Commission proceeding, or any matters not explicitly

addressed by this Stipulation .

WIMILEFORE, the undersigned parties request that the Commission approve this

Stipulation and Agreement.
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UNITED STATES OF AMERICA
FEDERALENERGY REGULATORY COMMISSION

Before Co nmissioners: Pat Wood, III, Chairman;
William L. Massey, Linda Breathitt,
and Nora Mead Brownell .

Midwest I idependent Transmission
System Operator, Inc.

The Cinch coati Gas & Electric
Cornpan 1,

CommonN% ealth Edison Company,
Commonwealth Edison Company
of Indiar a,

Illinois Po aer Company,
PSI Pnetg: r, Inc.,
Wi5COnSiXL Electric Power Company,
UnionEle-=ic Company,
CentralMnois Public Service
Compan r,

Louisville Gas & Electric Company,
Kentucky Ailities Company

OPINIONNO. 453

Docket Nos, ER98-1438-000
ER98-1438-006
ER98-1438-007
BROI-479-000 and
F-ROl-479-001

OPINION AND ORDERAFFIRMING IN PART AND
CLARIFYING IN PART INITIAL DECISION,

ADDRESSING SEPARATELY BRIEFED ISSUE,
ANDADDRESSING SUPPLEMENTAL FILINGS

(Issued October 11, 2001)

Docket No .

	

EC98-24-000
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II.-

	

P ; &ducal Background

This proceeding is before the Commission on exceptions to an Initial Decision
(Midwest Codependent Transmission System Operator, Inc., 89 FERC 163,008 (1999)) .
The proce ;ding concerns the initial application to form the Midwest Independent
Transmiss ion System Operator (Midwest ISO).

In ; ddition to addressing the litigated issues from this proceeding, this opinion
addresses i separately briefed issue and supplemental filings, all of whieb are components
ofthe sarr, ~ proceeding, as discussed furtherbelow-

Th.. Commission intends for this order to provide the Midwest ISO with the
authority ~ : needs to become operational as soon as possible . To date, no regional entity
exists that performs the functions to be performed by the Midwest ISO in its region . The
Commissi-m believes that stn operational Midwest ISO, as currently coi3figured, will bring
public interest benefits to its region that should not be delayed_ These benefits include,
among oth sr things, reduced transmission rates, increased transmission system reliability,
and inercz ;ed competition in generation sales.

we note that during the pendency ofthis proceeding, much has changed. The
Commission continue:; to examine developments in the Midwest,1 and other regions o£
the county ,,z andmay take further action on the matters addressed herein, as necessary, to
assure app -opriate structure and operations ofproposed regional transmission
orgauizaticms (RTOs).3

i

	

See, Illinois Power Company, 95 FERC 161,183 (2001), reh'ir denied, 95 FERC Q
61,026 (2001) ; §#e also. Southwest Power Pool, Inc, et al._ 96 FERC 1 61,062 (2001).

See OridSouth Transco, LLC, e al., 96 FERC 1 61,067 (2001) and related orders;
see also Pj M Interconnection, L.L.C., 96 FERC Q 61,061 (2001) and related orders.Mi; west ISO's updated filing in DocketNo. RTOI-87-001 and other related filings
are pendin_ ;. The Commission is encouraged by developments related to the Midwest
ISO, g&, 1 didwest ISO's expanded membership and its settlement with the Alliance
Companies addressing interregional coordination, and by Midwest ISO's efforts to be
operations on or by December 15, 2001 .
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On January 15, 1998, ten transmission-owning public utilities4 (Applicants) filed
an applica ion under section 203 of the Federal Power Act (FPA), 16 U.S.C. § 824b
(1994), fo - Commission approval ofthe transfer of operational control over their
jurisdictic utl facilities to the Midwest ISO. Concurrently, in Docket No. ER98-1438-
000, the ei itities establishing the Midwest ISO (Midwest ISO Participants)5 filed under
section 20 5 ofthe FPA for Commission approval of the Midwest ISO Tariff and the
Midwest 130 Agreement_

By arder issued September 16, 1998, the Commission conditionally authorized the
establishni ent ofthe Midwest ISO and established hearing procedures

By irder issued May 17, 1999, the Commission waived the issuance of an initial
decision o i the issue of return on equity? The order approved a stipulated rate ofreturn
on equity door of 10,5 percent and allowedthe parries to directly brief the Commission
on, the issue of whether an upward adjustment to equity return should be provided as an
incentive lumembership in the Midwest ISO.

Fol owing a public hearing on the remaining issues, the Presiding Judge issued an
Initial Decision on November 26, 1999-8

III.

	

Smiunary afnDanee Issues

The Cincinnati Gas & Electric Company; Commonwealth Edison Company and
Common-. calth Edison Company ofIndiana (Collectively, Commonwealth Edison);
Illinois Pa ver Company; PSI Energy, Inc.; Wisconsin Electric PowerCompany; Union
Electric Ci mpany; Central Illinois Public Service Company; Louisville Gas & Electric
Company; and Kentucky Utilities Company.

These participating are listed in the filing as Cinergy Corp- (for Cincinnati Gas &
Electric C. mpany; PSI Energy, Inc; and Union Light, Hear &Power Company),
Comtnono. ealth Edison, Wisconsin Electric Power Company, Hoosier Energy Rural
Electric G. operative, Inc. (Hoosier), Wabash Valley PowerAssociation, Inc. (Wabash),
Ameren (f)r Central Illinois Public Service Company andUnion Electric Company),
Kentucky I Itilities Company, Louisville Gas&Electric Company, and Illinois Power
Company_ Hoosier and Wabash did not file under FPA section 203 because they are not
public utili Lies .
a

	

941'ERC 161,231 (1998)(September 16 Order). The Commission analyzed
Midwest I' .O's proposal pursuant to the ISO principles laid out in OrderNo. 888. See 84
FERC at 6.!,142 . See also order on Motion for Reconsideration and Request for
C~: n, 85 FERC 161,250 (1998), and Order on Rehearing. 85 FERC 161,372
(1998) .

871 ERC 161,189 (1999).
891 ERC 163,008 (1999)(Initial Decision).
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Th. Initial Decision identified and resolved ten issues, identified therein as issues
A thtouglt J.9 We will adopt the Initial Decision's sequential identification of issues . In
this opinia n, we summarily affirm the Initial Decision, without discussion, on all issues
except isstt es B and F which are addressed below, We find that the Initial Decision
properly d aided the issues that we are summarily affirming and the arguments on
cxceptiow, to the extent there were any, have failed to convince us that the Initial
Decision c: rred or that additional discussion is necessary.

Mi,..west ISO Participants also request that the Commission specifically approve
two trial stipulations entered into prior to the hearing.l° Specifically, Midwest ISO
Participant s seek clarification by the Commission that the rates, terms and conditions it is
approving are those set forth in the original filing, as modified by Joint Stipulation and
the Loss S ipulation and any other changes deemed necessary by the Commission in its
opinion." The Commission will so clarify.

IV.

	

Issues forDiscussion

Issu e B

	

Whether the ISO cost adderproposed by the Midwest ISO
Participants is just andreasonable and what, if any, changes should be made
to such ISO cost adder?

Sch-dule 10 of the MidwestISO Tariffproposes to charge transmission customers
a rate $tide r that will recover the Midwest ISO's costs associated with investment and

The issues are. (Issue A) Loss recovery methodology; (Issue B) ISO Cost Adder;
(Issue C) r rte divisor for the Midwest ISO's networkandpoint-w-point transmission
services ; (I ssue D) whether to use distance-based transmission pricing; (issue E) whether
to use lama Tonal marginal pricing for congestion management; (Issue F) conditions under
which bun. fled retail loads can be served under the MidwestISO tariff (Issue G) deadline
for transmission owners to file for a determination oftransroission/distribution
elassificati )n oftheir facilities ; (Issue H) leveli2ed vs. non-levelized ratemaking
methodolo gy; (Issue 1) penalty provisions ; and (Issue J) Ancillary Service Schedule.
co

	

!ice Joint Stipulation of the Midwest ISO Participants, the Commission Trial Staff,
and other l. Judersigned Parties Regarding Certain Issues Set forHearing (Joint
StipulationL ), Ex. S-20; see- also Additional Joint Stipulation Between Midwest ISO
Participan> ; and the Cotamaission Trial StaffConcerning Recovery of Losses (Loss
Stipulation), Ex. S-21 .
11

	

Micwest ISO Participants Briefon Exceptions at 27-28 .
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Initial Decision

Exceptions

expenses , :) run the ISO. The ISO Cost Adder is based on the budgeted expenses to be
recovered that month divided by the MWh oftransmission service expected to be
provided i rider the Midwest ISO Tariffduring the same period, subject to a true-up.

During the six year transition period,1z the ISO Cost Adderis capped at fifteen
cents per A4WIh Any costs in excess of the cap will be deferred and amortized monthly
over the h st five years following the transition period, and recovered from customers
taking sen ice under the tariff.

Th.. Initial Decision concluded that the ISO Cost Adderis unjust andunreasonable
because: ;1) the calculation of the ISO Cost Adderduring the transition period fails to
include ex sting bundled retail load and any grandfathered wholesale load not served
under the i aritV (2) the Midwest ISO fails to propose either a rate cap, with related cost
support, o1 a formularate to be implemented in the ISO Cost Adder after the transition
period, therefore, it is unclear what charges will apply; and (3) the MidwestISO failed to

explainho n the Midwest ISO will apportion the deferred costs amongthe customers
served uric er the Midwest ISO Tariff after the transition period ends.14

Tbr Initial Decision further stated that the imposition of additional charges to
recover the : deferred costs from the transition period would result in a rare change and,
therefore, . LT the end ofthe transition period, the Midwest ISO must make a section 205
filing detailing the apportionment ofdeferred cost andproviding full cost support for any
additional :oat adder to be charged.

Mi(. West ISO Participants argue that bundled load should notbe assessed the ISO
Cost Aide ^ during the transition period because during this period (1) bundled load will

12

	

Inii ally, all newwholesale andunbundled retail transmission service is placed
under the :f Midwest ISO Tariff. Existing wholesale loads, bundled retail load and
grandfathe red agreements that are notreleased under state retail access programs will be
placed and er the Midwest ISO Tariff in six years.
13

	

The; initial Decision stated that because all oftheMidwest ISO Participants'
transmissilm customers will benefit from theMidwestISO's operational and planning
responsibilities for the transmission system as well as increased grid reliability, these
loads shou d be included in the divisor to develop the ISO Cost Adder.
14

	

The Initial Decision also stated that the Midwest ISO has notprovided a means to
amortize a rd collect deferred costs forformerly bundled customers who become
unbundled within the transition period.
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not take s,_ rvice under the Midwest ISO Tariff and (2) bundled load will not receive direct
benefits f2- )m the ISO. According to Midwest ISO Participants, with the exception of the
reliability Function, most of the ISO's assigned functions do nor apply to bundled
customers and, in fact, only benefit transmission customers under the tariff. 1 5

Mi.; twest ISO Participants state that by assigning cost responsibility equal to the
proportion, of bundled loads in the ISO Cost Adder rate divisor, transmission owners will
face a trap Sing of costs and thus bear a large part of the ISO's administrative costs during
the transiti=period. Midwest ISO Participants claim that these additional ISO costs
cannot be -eeovered absent contract modification to grandfathered agreements and
transmissi,m owners may have difficulty in some states recovering additional ISO costs in
retail ratm 16

Mu westISO Participants state that if the Commission concludes that bundled
loads and g randfathered contracts should be included in the divisor forrecovery of the
ISO's adm nistrative costs, then the Commission should clarify: (1) that ISO costs
assignedA grandfathered wholesale load will not be collected from customers taking
service um ten those contracts until the Commission approves the pass through ofthose
costs to thl ise customers; and (2) that any ISO costs assigned to bundled retail load not
taking set. ice under the tariff should be accounted forbutdeferred and collected after the
transition period .11

Col stuners Energy Company (Copstuaers) argues that it is inconsistent to impose
the ISO ca .t adder on bundled retail load while restricting the transmission owners from
taking net. cork service from the Midwest ISO forpowerpurchased on behalf of their
bundled re :ail load during the transition period . Consumers states that the only way to
make all bi wdled load responsible for the cost adder is to allow all such load to take
network se rviee from the ISO on anon-discriminatory basis, is

IM) :A states that because retail bundled load benefits from the creation ofthe
Midwest 1!'0, they should be assessed aportion of its start-up costs.

Trio 1 staffdisagrees that the formation of the Midwest ISO only provides limited
benefits to bundled retail and grandfathered loads as Midwest ISO Participants suggest.

+s

	

Them functions include transmission service to eligible customers, implementing
and administering OASIS, offering ancillary services, serving as regional security
coordinate ", and engaging in a collaborative-planning process.
16

	

Midwest ISO Participants Briefon Exceptions at 18-19 .
17

	

MWwest ISO Participants Briefon Exceptions at 24-26 .
Consumers' Briefon Exceptions at 20,
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Trial staff argues that transmission customers tang service underthe Midwest ISO tariff
should not subsidize thebundled retail and grandfathered loads that are part of the
network 1t ad of each transmi ssion customer_ As an option, trial staff suggests that costs
attributabl ; to these loads be deferred until the end ofthe transition period, at whichtime
an additioi tal cost adder component under the tariff would apply to these loads.19

Discussion

The Commission will affirm the presiding judge's finding that the Midwest ISO
Cost Addr. r must include all existing bundled retail load and any grandfathered wholesale
load . We . rgee with the presiding judge that all users of the grid operated by the Midwest
ISO will b ;refit from the MidwestISO's operational andplanting responsibilities forthe
Midwest 1; ;0 trarismicsion system, as well as increased grid reliability of the transmission
system . T terefore, to ensure that loads will properly bear a fair share of the Midwest
ISO's cost, all long-term firm, bundled retail, and grandfathered load should be included
in the divi: or in developing the Cost Adder.

The above discussion, moreover, highlights a more fundamental problem in the
proposed L esign and operation ofthe MidwestISO. The Midwest ISO's origin dates back
to January 15, 1998, when it filed with the Commission in DockerNos. EC98-24-000 and
M8-143 : >-000 forCommission approval ofthe Midwest ISO Tariffand Midwest ISO
Agreemen . In That Agreement, the Midwest ISO proposed to not place existing bundled
retail load tnd any grandfathered wholesale load under the Midwest ISO's Tariff for at
least a six rear transition period. In the context ofan ISO, the Commission accepted the
Midwest ISO's proposal in its September 16 Order.z° Now, however, the Commission
must revie iv its proposal in the context of Order No. 200021

As ~ ve explained in Southern 22 Order No. 2000 and section 35.34(k) ofthe
Commissit .n regulations require that an RTO be the only provider oftransmission
services o,. er the facilities tinder its control. Section 35 .34(k)(1)(i) provides that .

The Regional Transmission Organization must be the only provider of
tran ;mission service over the facilities under its contml, and must be the sole
adn inistrator ofits own Commission-approved open access Transmission tariff.
The; Regional Transmission Organization must have the sole authority to receive,

'9

	

Tti;+l staffBriefOn Deceptions at 15 .
20

	

841 ERC 161,231 at 62,167-68 (1998).
21

	

MidWest ISO's compliance with OrderNo. 2000 will be more fully addressed in
Docket No ;. RTOI-87-000 and RT01-87-001 .
22

	

See Southern Company Services, Inc., 94 FERC 161,271 (2001)_
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eves .uate, and approve or deny all requests for transmission service. TheRegional
Tre tsmission Organization must have the authority to review and approve requests
for sew interconnects.l3

The Comn fission therefore directs Midwest ISO to revise its Midwest ISO Agreement and
Tsri$, as i ecessary, to place and provide all load under the Midwest ISO's Tariff.
Further, tti! Commission intends to initiate a rulemaking proceeding on market design
and make : structure to translate the RTO functions into concrete protocols that RTOs
will folloc, in providing transmission services and administrating or monitoring certain
energy ran -kets and the decisions wemake here will be subject to that rulemaking .

ISST e F

	

Whetherthe .Provisions ofthe Midwest ISO Agreemenr and the
Midwest ISO Participants' Proposed Tariff, Which Prescribe Conditions
Under Which BundledRetail Loads Can Be Served Under the Midwest ISO
Tariff, Are Just And Reasonable?

Sec: ion 37 ofthe Midwest ISO Tariffprovides that during the transition period
transmission owners may elect to take network service to serve bundled retail load only if
they meet - 3ne oftwo conditions . They must either be transmission dependent utilities
within ap rticular rate zone (j,&, their transmission facilities within a zone are
insufficien : to serve their load in that same zone) or they must operate in a state that
requires th -m to take transmission service from Midwest ISO to serve bundled retail load .
If they do i tot satisfy either ofthese conditions, they trust take point-to-point service to
serve thes,. loads.z4

Initial Decision

The presidingjudge found that the conditions under which bundled retail loads can
be served i ruder the Midwest ISO Tariff (not including the MAPP member exemption
which wa:: filed later) are just and reasonable because allowing all transmission owners to
elect network transmission service for their bundled load would disrupt the negotiated
revenue di rotibution that was keyto the formation of the Midwest 180.25 The presiding

23

	

18 f ;.F.R § 35.34(k)(1)(i) (2000).
24

	

Aft, :r the issuance ofthe Initial Decision, in Docket No. ER01-479-000, Midwest
ISO propc: :ed to add Section 37.5 whichprovides a special exemption from these
restriction: to certainmembers ofMid-Continent Area Power Pool (MAPP). This will be
discussed 1 nrther below .
ss

	

Ap endix C to the Owners Agreement requires that revenue from network service
be distribu ed to the transmission owners based on what zone a load is located in while
revenue from point-to-point service is distributed based 50 percent on transmission
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judge also found that it would be unjust to upset the consensus reached by the Midwest
ISO Participants on this point in order to appease the two parties (Consumers and Detroit
Edison) u- 1o objected to these provisions, because they were not participants of the
Midwest 1 i0.

Briefs on and Opposwe Exceptions

On exceptions, Consumers argues that the Initial Decision erred by failing to
require th,. Midwest ISO to allow bundled retail load to be served under its Tariff-
Consumer ; asserts that allowing some transmission owners to have this option andnot
others is d scriminatory. This, Consumers argues, derives from the fact that using
network SL pvice to serve bundled retail load will remove a "virtual" rate pancake that
otherwise ipplies when the point-to-point service rate is combined with the transmission
costs inchcled in the bundled retail rate . Consumers argues that allowing this type of
disparate 1 vatment will lead to improper price signals and the encouragement of
inefficienl power decisions. Consumers also asserts that this proposal contravenes the
requiremei its of ISO Principle No. 3 which calls for non-discriminatory open access to an
ISO's sysl,'-ms and all services under its control at nonpancaked rates. Finally,
Consumer; : rejects the presiding judge's rationale that preserving the negotiated revenue
distrrbutiei i is sufficient reason to allow some transmission owners to take network
service to : :erve bundled retEnI load while denying the same benefit to outer tranamission
owners .

In tl reir BriefOpposing Exceptions, Midwest ISO Participants answer that there is
no rate poi cake in the filed proposal, thepresiding judge's attempt to preserve the
negotiated revenue distribution is appropriate, andthe Commission has already approved
this reveal ; e distribution method. Accordingly, the Midwest ISO Participants argue that
the Corrutl ssion should affrtm the presiding judge and reject Consumers' proposal to
upset that i avenue distribution method.

Corrmission trial staff, in its briefopposing exceptions, states that the Commission
already ad,basedthis issue in the September 16 Order and accepted the proposed
transition 1 eriod restrictions on using network service to serve bundled retail load,

Discussion

investraenl and 50 percent on power flows. Accordingly, a relaxation of the transition
conditions :)n who can take network service to serve bundled retail load would alter the
overall rev true distribution to transmission owners.
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Th: Coirri ission will affirm the presiding judge's finding on this issue. The
Commissi mrecognizes that a great amount of work andnegotiation went into the
voluntary ittempt to organize the Midwest ISO. We recognize that efforts to mitigate
cost shins including the negotiated revenue distribution, were essential to the process of
reaching a voluntary consensus amongthe great number ofparticipants in those
negotiation is, andthat rejecting the proposed conditions on use of network service to serve
bundled ri ; tail load will upset that negotiated revenue distribution. Finally, we recognize
that the co rditions that Consumers opposes only exist during the transition period. On
this basis, ,ve hereby approve the transition conditions on use ofnetwork service to serve
bundled n: tail load . These conditions are temporary, they are consistent with the wishes
ofthe Midwest ISO Participants, and we believe that the public interest benefits of
Midwest 130 operation will far outweigh any temporary drawback attributable to these
transition conditions .

liar ; ound
On 4Lpril 16, 1999, the Midwest ISO Participants, Wisconsin Public Service

Corporation, WisconsinPublic Power, Inc., the Illinois Municipal Electric Agency, the
City ofHa. nilton, Ohio and the Commission trial staff filed ajoint motion to waive an
initial decn aon on the issue ofrate of return on common equity. The motion was filed as
a result of r joint stipulation dated April 6, 1999 among the parties. The Joint Stipulation
states in p: rtinent part:

The Midwest ISO Participants, Staffand any other signatories agree to the
following procedure for the purposes of avoiding or minimizing the burdens
andrisks of litigation with respect to the issue ofrate ofreturn on equity .
First, a rate ofreturn on equity floor of 10.50 % shall be established.
Second, the MidwestISO Participants as well as others will be allowed to
argue to the Commission for an increase in the rate ofreturn on equity from
10.5% to up to 11 _50% to reflect their participation in the Midwest ISO. . . .
`The parties shall notbe permitted to address in their briefs any other issues
as to the return on equity. Thus, all issues pertaining to return on equity are
resolved except the issue of whether an upward adjustment to equity return
should be provided as an incentive for membership in the Midwest ISO.
Nothing herein shall preclude the Midwest ISO Participants from
supporting the request for an 11 _50% return by arguing that the facts and
circumstances wouldwarrant an even higher return; provided that no such
return higher than 11 .50% shall be requested to be approved in this
proceeding.
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By 3rder issued May 17, 1999,26 the Commission granted the motion to waive the
Initial Dec: ision on the issue of return on equity. In doing so, the Commission also
approved the rate ofreturn on equity floor, stating that the 10.50 percent agreed to in the
joint stipulation is fair and reasonable and in the public interest andis, therefore,
approved. The Commission further stated that the sole issue to be briefed is "whether an
upward ad, ustment to equity return should be provided as an incentive for membership in
the Midwest ISO."

Pleadings

On kugust 2, 1999, Blue Ridge Power Agency (Blue Ridge), Wisconsin Public
Service Cc rporation (WPSC), Midwest ISO Participants, Consumers and Joint Consumer
Advocates: :7 (Joint Consumers), respectively, filed initial briefs on the establishment of
the return m equity for theMidwest ISO. On September 16, 1999, Blue Ridge, WPSC,
Midwest I; ;0 Participants and Consumers, respectively, filed reply briefs . On September
16, 1999, t ial staff filed a reply briefand motion to disregard allegedly improper
arguments made by Midwest LSO Participants, Consumers, and WPSC, andextra-record
testimony Red by Midwest ISO Participants . On the same date, Blue Ridge filed a
motion to! trike the same arguments and extra-record testimony of Midwest ISO
Participanm On October l, 1999, Midwest ISO Participants filed an answer in opposition
to motions to strike or disregard portions of its initial brief

Initial Brir. fs

Micwest ISO Participants state that areturn on equity of at least 11 .50 percent is
necessary t o encourage continued and expanded ISO participation. Because the Midwest
ISO will pi ovide substantial benefits such as lower transmission rates, more reliable
service, an i independent administration of a region-wide transmission tariff, the Midwest
ISO Partici pants state that the Commission should affirmativelyreward the participating
transmissi, n owners. According to the Midwest ISO Participants, an increase in the
return on t; juity will counter The reduction in revenues that Participants will experience,
and may facilitate the construction of transmission facilities needed to maximize ISO
benefits .

Midwest ISO Participants argue that increased risks and cost under-recovery
associated vith participation also justify a higher return on equity. MidwestISO

26

	

871 ERC 161,189 (1999) .
27

	

Join t Consumer Advocates consist ofthe Pennsylvania Office of Consumer
Advocate, he Ohio Consumers' Counsel, the Missouri Office of Public Counsel, the
Indiana Of ice ofUtility Consumer Counselor, and The Citizens Utility Board.
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Participan s argue that transmission owners will face increased financial risk because
transmissi ,)n owners will be required to incur costs at the direction of the ISO, some of
which ma, - not be fully recovered in rates . Transmission owners will also face increased
operational risks because they will bear the obligations of ownership such as debt costs
while the I4idwest ISO will direct operation ofthe transmission facilities . Moreover,
according to MidwestISO Participants, the transmission owners may face liability which
extends be yond their existing service territories to include the territory served by the ISO.

WPSC and Consumers also agree that an upward adjustment to the equity retum
should be rrovided- They contend that a higher return is needed to (1) encourage the
participati,m by a large number of transmission owners throughout the region, (2) reflect
a return m. )re in line with existing state commission allowed returns, and (3) provide
sufficient i eturn to encourage andfund needed construction. WPSC states that by joining
the Midwest,ISO, a transmission owner accepts considerable risk including loss of control
over asset! and reduced transmission revenues associated with the elimination of rate
pancaking 2s Consumers argues that a true incentive for voluntary Regional Transmission
Organizat 3n (RTO) formation is a positive adjustment to an existing authorized return.
Consumer: ; states that a RTO's initial return on equity should be no lower than one
percent above the highest currently authorized return on equity of the individual RTO
Transmission owners.29

Blt ; Ridge and Joint Consumers oppose an unconditioned increase to the return on
equity as ai incentive to join the Midwest ISO. According to Blue Ridge, because the
Midwest 1!'0 is atransmission-only utility, it is a low-risk regulatedmonopoly that
cannot be bypassed by its transmission dependent utilities or customers. Therefore, Blue
Ridge argn, es that the return on equity should be lower than a return on equity for a
vertically i ategrated utility to reflect this decreased risk . Blue Ridge asserts that, sinceno
downward adjustment was made, the proposed return on equity already contains as
incentive.'-"

Ion , t Consumers also opposes the use of arate of return on equity adjustment to
encourage 3r ieward participation in the Midwest ISO. Joint Consumers states that the
incentive nteehanism is unnecessary andwould result in rates that are unjust and
unreasonal le, particularly for those Midwest ISO Participants who have already

29

	

WP iC also states that it faces an immediate reduction in revenues ifit follows the
Wisconsin requirement that all transmission service including that for bundled retail load
be taken fr )m the ISO.
29

	

Accarding to Consumers, the Commission should grant the Midwest ISO a return
on equity l~ etween 15 .23 percent and 17.23 percent. Consumers' Initial Brief at 7.
30

	

Bluo Ridge Initial Brief at 9-10 .
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voluntarila committed to participate . An upward adjustment increases transmission rates
without pr 3viding any other benefit to consumers. In addition, Joint Consumers argues
that a rate 3f return adder will increase transmission raves and serves to move regulated
transmission rates further from marginal cost and economic efficiency . According to
Joint Can. amers, with an excessive rate of return, a utility has the incentive to overiavest
in transmis sion utility plant in order to maximize excess profits 31

Tri; l staff differentiates between payment for the acceptance ofrisk andpayment
in the font of an incentive for the purpose of encouraging companies to participate in the
ISO. Trial staffstates that Midwest ISO Participants, Consumers, and WPSC violated the
Joint Stipu lation by failing to restrict their arguments to reasons why an adder should be
allowed in order to encourage transmission owners to join the Midwest ISO.32

Midwest I; i0 Particinaants' Response

Min west ISO Participants state that themajority ofMidwest ISO customers
recognize chat any increase in rates resulting from an 11 .50 percent return on equity is
offset by t1 ;e elimination ofrate pancaking and the larger the Midwest ISO becomes, the
beater the transmission cost savings and other benefits will be to consumers33 They
state that Elue Ridge and Joint Consumers ignore substantial disincentives to Midwest
ISO participation, including reducedrevenues and increased risks which are somewhat
mitigated ; ythe 11 .50 percent return. They also fail to recognize that areturn of at least
11 .50 pert . mt is theminimum return required as a starting point to encourage needed
investment in transmission facilities_

Mirwest ISO states that the joint stipulation is a compromise which establishes a
10.50 pera mt "floor" or lower limit on the equity return for the MidwestISO. The fact
that the pat ties agreed to support the 10.50 percent floor return on equity as just and

31

	

JointConsumers favors ageneric policy proceeding to address how to set an
apprOPTWL rate of return for an RTO.
3z

	

Trio I staffrequests that the Commission disregard certain inappropriately made
arguments, such as the extra-record testimony attached to the Midwest ISO Participants'
Briefon E: _ceptions. In the alternative, trial staffrequests that the Commission set for
hearing tht issue of what the Midwest ISO's market-required return on equity wouldbe.
Trial staff' Zeply Briefat 5-
33

	

Are3rding to Midwest ISO Participants, the issue before the Commission is
whether rb . . compromise 11 .50 percent equity return should be adopted as an incentive for
raembershi p in the Midwest ISO or to lessen the disincentives ofjoining, which is
separate &; Prn the issue of whether or not some form ofperformance-based regulation
should app .y after the ISO is formed andoperational
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reasonablL (and the Commission found that return "fair and reasonable and in the public
interest) d . >es not moan that a higher return cannot be justified under the Cormnission's
establishe ; l rate of return standards_ In fact, the joint stipulation specifically provides that
the Midw. st ISO Participants may argue that the "facts and circumstances" warrant a
higher rett rns4 Midwest ISO Participants also point out that an 11 .50 percent return
cannot ser >e as an incentive for overinvestment because the Midwest ISO, not the
trammissiom owners, will decide on the planning and construction oftransmission
facilities,

In ;, ddition, MidwestISO Participants argue that Blue Ridge offers no evidence to
support its assertions that as atransmission-only utility, Midwest ISO faces less risk than
a vertically - integrated utility. To the contrary, Midwest ISO Participants state that those
entities lik : theMidwestISO will be subject to increased risks that warranthigher returns
on equity. In addition to the loss of transmission revenues from the elimination ofrate
pancaking . transmission owners may need to collect from retail ratepayers substantial
monies th; t are incurred by the ISO actions3s

Discussion

Tht; Commission finds that the proposed adjustment to ROE to incent membership
in the Mid vest ISO constitutes an innovative rate proposal as definedin OrderNo.
2000.9° U; tder the innovative rate requirements of OrderNo. 2000 and the Commission's
regulation " promulgated thereunder,37 the Midwest ISO must first qualify as an RTO in
order to re, rive approval of an innovative rate proposal . The determination ofwhether or
not theMi iwestISO qualifies as an RTO will be made in asubsequent orders$ While
we are her, 3by rejecting the proposed 100 basis point adjustment to ROE, ourrejection is
without pr(7udice to Midwest ISO making a new rate filing supporting an innovative rate
proposal consistent with the Cossunission's requirements for innovative rates. We endorse

34

	

Micwest ISO Participants Reply Brief at 29.
35

	

For example, the transmission ownermay need to recover costs from bundled
retail load Aconstructing facilities required by the Midwest ISO which the owner would
not have e; drstructed as anon-participant-
3r,

	

Rep ional Transmission Organizations, Order No. 2000, 65 FR 809 (January 6.
2000), PEI, _C Scats. &Regs. 131,089 (1999), order on reh'g, Order No. 2000-A, 65 FR
12,088 (M; ;rch 8, 2000), FERC Stats . & Regs. 131,092 (2000), petitions forreview
e
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su -)nom, Public Utility District No. 1 of Snohomish County,Washington v.
FERC, Not :. 00-1174, etal. (D.C. Cir.) .
37

	

Lee. 18 CFR § 35_34(e) (2000) .
38

	

See Docket Nos . RT01-87-000, etal.
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the concel : t of innovative rates where supported attd will give our prompt consideration to
an innova1 ive rate proposal by Midwest ISO?9

Th: proposed loss recovery methodology was Issue A from the Initial Decision .
As noted c:arlier, prior to the hearing, MidwestISO Participants and Commission trial
staff enter, d into a Loss Stipulation pursuant to which the parties agreed that the proposed
toss recovt Ty methodology is appropriate but also agreed that one ofthe originally filed
inputs to ti is methodology required recalculation. Theparties agreed that the
transmission owner loss factors, as originally filed, were not consistent with the
assumptioi is ofthe proposed loss recovery methodology and agreed that the Applicants
would sub nit revised loss factors in a subsequent filing . The presidingjudge accepted
the propm ;d loss recovery methodology in light of the Loss Stipulation, andwe have
summarily affirmed that action above. In DocketNo. LR98-1438-006, the MidwestISO
Participants filed their revised loss factors.

ALYtdicants' Reoresentatioyl

TWryention and Answer

Aprj lieents state that the revised loss factors were calculated using a uniform
methodolc. ;y that was applied to all of the companies. This methodology included a
thorough evaluation of all of the different components of losses and took into
considerati on parallel flows on the Midwest ISO system.

WP 'I submitted a motion to intervene acid limited protest WPPI does not
challenge t he underlying methodology used to calculate the loss factors, but instead
challenges the output of that methodology for two ofthe twelve transmission owners
involved: gorthem States Power (NSP) and Alliant Energy Operating Companies
(Alliant) . X'PPI suggests that the calculation, in these two instances, may have been
flawed in 1: No ways. First, WPPI argues that a double-recovery oflosses could occur
becauseNU and Albant receive loss compensation for certain MAPP-related

39

	

At i rat time the MidwestISO may also to wish to revisit the issue of whether its
base ROE 3f 10.5 percent properly reflects its financial requirements in light ofthe many
changes that have transpired since the issue was stipulated . However, we emphasize that
we are not requiring Midwest ISO to revisit that issue and we see no reason why it may
notbegin t perating under the base ROE of 10.5 percent.
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transaetim s_ Second, WPPI asserts that an over-recovery of losses could occur as a result
ofNSP'3 a ad Alliant's reciprocity or dynamic scheduling arrangements. WPPI maintains
that these . :rrots should be corrected_

In t ieir answer, Applicants state that there can be no MAPP-Midwest ISO double-
recovery cf losses because once NSP and Alliant transfer control of their transmission
facilities tit Midwest ISO, all transmission service over those facilities will be provided
under the I Midwest ISO Tariff. Thus, the MAPP loss recovery procedure will no longer
apply toN5P andAlliant and there will be no MAPP-related double recovery. Next,
Applicant: state that all control area loads and losses will be properly matched, including
those undi . r dynamic scheduling and reciprocity arrangements . Accordingly, there will be
no over-re :overy on this account either .

i8 mssion

Th~ Commission will approve the proposed loss factors, No party challenges the
methodology used to calculate these loss factors and Applicants' response to WPPI
sufficient: f addresses WPPrs concerns regarding the output ofthe methodology_

VII.

	

Sttr plemental Filings in Docket Nos. ER98-1438-007 and ER -479-000

Baclc~round

In ] docketNo. EROl-479-000, the Midwest ISO filed amendments to the Midwest
ISO Tariff and Owners Agreement to! (1) modify the membership ofthe MidwestISO
Advisory Committee, and (2) to allow some additional Transmission Owners, who are
members r fMAPP, to take Midwest ISO network service for theirbundled retail
customers.+° Simultaneously, in Docket No. ER98-1438-007, the Midwest ISO filed a
rcformatte i MidwestISO tariff end Owners Agreement to conform with the requirements
of Orderr. o. 614. MidwestISO proposed an effective date ofNovember 20, 2000, for
both filings.

Inurventions and Answer

Mo ions to intervene in DocketNo. PRO1-479-000 were filedby Western Area
PowerAdministration (WAPA), MidwestISO Transmission Owners, Commonwealth
Edison, M kPPCOR, and the Illinois Commerce Commission . Motions to intervene in
Docket Ns. . ER98-1438-007 were filedby Commonwealth Edison, GEN-SYS Energy,

40

	

By ester dated June 4, 2001, designated Docket No. ER01-479-001, the Midwest
ISO reque: .ted expedited action on the filing in Docket No. ER01-479-000.
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and Dairyl and. In addition, Consumers filed a protest4' andWAPA, Midwest ISO
Transrnis:: on Owners, and Commonwealth Edison filed comments.

Midwest ISO filed aMotion forLeave to Answer and Answer-

M1 sion

With respect to Docket No. ER01-479-000, WAPA's comments included a request
that Midw nt ISO add certain additional language to The Midwest ISO Tariff in order to
allow fede ral entities to participate in the Midwest ISO. In its answer, Midwest ISO
committed to make the requested changes, with minor modifications, in a later filing.
Similarly, MidwestISO agreed with the comments ofMidwestISO Transmission Owners
that the proposed changes to the MidwestISO Tariff are not effective until the transfer
date. Re&sding Consumers' frotest,4z Midwest ISO noted that the proposed modification
was made to accommodate MAPP members that contemplatedjoining the Midwest ISO
and ifthe option to take network service to serve bundled retail load. during the transition
period is a necessary condition for Consumers to join the Midwest ISO as a transmission
owning m, :mber, the MidwestISO would consider the same flexibility for Consumers.

We find that the proposed modifications to the Midwest ISO Tariff and Owners
Agreemer, : are acceptable in light of our affirmance of thepresiding judge's findings on
the issue o fnetwork service for bundled retail load during thetransition period. The
proposed o. hartge to the membership ofThe Midwest ISO Advisory Committee is
unopposec and appears reasonable as well.43 Accordingly, we will grant an effective date
of Noveml per 20, 2000, forthereformatted andrevised Owners Agreement, and make the
reformatte I and revised Midwest ISO Tariff effective on the transfer date, as requested

Thi! only comments That dealt with the Order No. 614 compliance filing were from
Commonv ealth Bdison . Commonwealth Edison argued that the reformatted Midwest
ISO Tatib should be made effective on the date that the MidwestISO takes operational
control of nember transmission systems. In its answer, Midwest ISO agreed. We will
accept the filing in DocketNo. ER98-1438-007. In light of our approval of the proposed
changes in Docket No. EROI-479-000 which are incorporated in this filling, our review
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Because the subject matter of That protest actually applies to one ofthe changes
submitted n DocketNo. EROl-479-000, we will deal with it as though it were filed in
Docket Nc . ERO1-479-000.
42

	

In i s protest, Consumers basically cited the same arguments it made on
Exceptions to the Initial Decision.
43

	

We will deal with Midwest ISO's filing to incorporate the proposed WAPA
language cnce it is filed.
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The Comri fission orders:

indicates t iat the proposed modifications in Docket No. ER98-1438-007 comply with the
requiremci its of OrderNo. 614.

(A) The Initial Decision is hereby afrmed in part and clarified in part, as
discussed n the body of this order.

(B) Prior to the end of the transition period, the Midwest ISO/Midwcst ISO
Partieipams shall make a section 205 filing with tbc Commission detailing andsupporting
a post-tram sitiou period ISO Cost Adder and detailing how deferred costs from the
transition Iperiod will be apportioned among all customers under the Midwest ISO Tariff
following he end ofthe transition period .

(C) The rates, terms and conditions hereby approved are set forth in the Midwest
ISO Partic: pants original filing as modified by the Joint Stipulation and the Loss
Stipulation , and furthermodified by this Order.

(D) Theproposed adjustment to the stipulated return on equity floor is hereby
rejected as discussed above.

(E) The proposed loss factors filed in Docket No. ER98-1438-006 are hereby
approved, iowever, as the proposed tariff sheets associated with the revised loss factors
do not con5orm to therequirements of Order No. 614, they. must be refaled consistent with
the Order 14o. 614 requirements_

(F) The proposed modifications, and associated designations, filed in Docket Nos,
ER98-143N-007 and BR01-479-000 are hereby approved as Sled and Docket No. ER01-
479-001 is hereby terminated .

By the Commission .

(SEAL ;


