BEFORE THE PUBLIC SERVICE COMMISSION

OF THE STATE OF MISSOURI

In the Matter of Level 3 Communications, LLC’s
)

Petition for Arbitration Pursuant to Section 252(b)
)

of the Communications Act of 1934, as Amended    )



by the Telecommunications Act of 1996, and the
)
Case No. TO-2005-0166
Applicable State Laws for Rates, Terms, and 
)

Conditions of Interconnection with Southwestern
)

Bell Telephone Company, L.P. d/b/a SBC Missouri
)
LEVEL 3 COMMUNICATIONS, L.L.C.’S MOTION AND SUGGESTIONS IN SUPPORT OF ITS PROPOSED PROCEDURAL SCHEDULE


Comes now Level 3 Communications, L.L.C. (“Level 3”), and prays that the Arbitrator and/or the Commission establish those portions of the procedural schedule that have been agreed to by both parties herein (by separate filing this day), and further: (1) require SBC to file its direct and rebuttal testimony on or before January 17, 2005; and (2) set February 10, 2005 for the filing of rebuttal testimony by Level 3 Communications, LLC only, and not permit the filing of  additional rebuttal testimony by SBC. In support of its proposed procedural schedule in this matter, Level 3 offers the following suggestions to the Arbitrator and to the Commission:

1.
On January 7, 2005, the Missouri Public Service Commission (“Commission”) issued a Notice Regarding the Filing of a Proposed Procedural Schedule (“Notice”), in which the parties were instructed to submit a proposed Procedural Schedule by January 11, 2005.
2.
Pursuant to the Notice, SBC and Level 3 pursued the development of a proposed procedural schedule for this matter. However, disagreement exists concerning the date for filing SBC’s testimony; and concerning whether both parties should be allowed to file “rebuttal testimony” on February 10, or just Level 3. These disagreements are reflected in the “Level 3 Communications, L.L.C. and Southwestern Bell Telephone, L.P., d/b/a SBC Missouri’s Joint Proposed Procedural Schedule” filed separately this date.

3.
The first disagreement concerns the date on which SBC must file its testimony in this matter. In its “Motion for Expedited Treatment” filed on December 13, 2004, Level 3 had requested that SBC be ordered to file its testimony in this matter on January 7, 2004, at the same time it filed its Response to the Petition for Arbitration. SBC opposed that request in a pleading it filed on December 22, 2004 (“SBC Missouri’s Response Opposing Level 3’s Motion for Expedited Treatment”), alleging that SBC witnesses were unavailable due to scheduled vacations relating to the then-upcoming holiday season or commitments in other jurisdictions.

4.
At the Initial Arbitration Meeting in this matter on January 7, 2005, SBC advised Level 3 and the Arbitrator that it could not file its direct testimony until January 28, 2005. Level 3 strongly objects to such a late date for requiring the filing of testimony by SBC in this matter.

5.
The holiday season, broadly construed, was a ten-day period from December 24, 2004 through January 2, 2005. A ten-day extension of the January 7 filing date originally requested by Level 3 for SBC to file its testimony herein would make that filing due on January 17, not January 28. 

6.
It would be logical to expect that the testimony to be filed by SBC on January 17, 2005 would be both direct testimony asserting and explaining SBC’s affirmative positions on issues of contention in the negotiations, and rebuttal testimony responsive to the testimony and exhibits filed by Level 3 on December 13, 2004. 

7.
SBC has already filed all its testimony in twelve other jurisdictions involved in this negotiation, and that testimony in each case has been nearly identical if not entirely identical (other than the case styles and case numbers). It will not overburden SBC or its witnesses to make the necessary modifications to cover pages to file its testimony in this case, particularly since SBC has been on notice since December 13, 2004 that it will be required to file testimony in this matter in Missouri.

8.
Further, by January 28, 2005, SBC will have had about six and a half (6-1/2) weeks to review and prepare rebuttal to Level 3’s direct testimony in this matter, while SBC’s proposed schedule (filing its direct testimony on January 28) would allow less than two (2) weeks for Level 3 to have SBC’s testimony before having to file rebuttal (and less than three (3) weeks for preparation for hearing). This time disparity would be so substantial as to be fundamentally inequitable, arbitrary and capricious, discriminatory, unjust, unlawful and unreasonable, and would deprive Level 3 of its rights of due process and equal protection as guaranteed by the Constitutions of the United States
 and of the State of Missouri.

9.
Since SBC will have the opportunity to present both its direct and rebuttal cases on January 17, Level 3 also objects to SBC being afforded the right to file “rebuttal” testimony on February 10, 2005. Level 3 will have filed no new or additional testimony before February 10, 2005. Thus, SBC would have nothing new to “rebut” on February 10. Rather, allowing SBC to file “rebuttal” testimony on February 10 would merely allow it additional rebuttal of the same testimony it will have already rebutted in its original testimony filing.

10.
However, if Level 3 is not permitted to file rebuttal testimony, it will have had no opportunity to do so prior to hearing. Since SBC has been in possession of Level 3’s direct testimony since December 13, 2004, it will have the opportunity to rebut that testimony in its direct testimony to be filed on January 17. 

11.
This is not the more usual case where both parties file simultaneous direct testimony and then file simultaneous rebuttal testimony. Missouri PSC precedents for the conduct of arbitrations are of little relevance here, since this case is the first that must be conducted under the Commission’s new and untried arbitration rules. 

12.
Level 3 filed its direct testimony on December 13, 2004 because it saw that it could be argued to be required under the Commission’s new rules (4 CSR 240-36.040), as discussed in “Level 3’s Reply to SBC Missouri’s Response Opposing Level 3’s Motion for Expedited Treatment” filed in this matter on December 23, 2004 (at page 3, paragraph numbered 7). Level 3 could not take the risk of the case being dismissed due to a first interpretation of the new rules. Further, Level 3 calculated that the time requirements in the new rules would be excruciatingly difficult to comply with even if its direct testimony was filed with its Petition, as development of the joint proposed schedule in this case has demonstrated vividly. If a date in the future for the filing of direct testimony by Level 3 had to be added into the proposed schedule in this case today, it would be even more difficult, and arguably impossible, to create a workable schedule. 

13.
For all these reasons, SBC should be required to file its testimony on January 17, 2005, and that testimony should be both direct and rebuttal.

WHEREFORE, Level 3 Communications, LLC prays that the Arbitrator and/or the Commission establish those portions of the procedural schedule that have been agreed to by both parties herein (by separate filing this day), and further: (1) require SBC to file its direct and rebuttal testimony on or before January 17, 2005; and (2) set February 10, 2005 for the filing of rebuttal testimony by Level 3 Communications, LLC only, and not permit the filing of  additional rebuttal testimony by SBC.
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	Date: January 11, 2005


CERTIFICATE OF SERVICE


I hereby certify that the undersigned has caused a complete copy of the attached pleading to be electronically filed and served on the Commission’s Office of General Counsel (at gencounsel@psc.mo.gov), the Office of Public Counsel (at opcservice@ded.mo.gov) and on SBC (Paul Lane at paul.lane@sbc.com, Robert Gryzmala at rg1572@sbc.com, and Mimi MacDonald at mm8072@sbc.com) on this 11th day of January 2005.
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