  STATE OF MISSOURI

   PUBLIC SERVICE COMMISSION
At a session of the Public Service Commission held at its office in Jefferson City on the 23rd day of November, 2004.

MCImetro Access Transmission Services, LLC,

)

Brooks Fiber Communications of Missouri, Inc., and 
)

Intermedia Communications, Inc.



)









)





Complainants,

)









)

v.







)
Case No. LC‑2005‑0080









)

CenturyTel of Missouri, Inc.,



)









)




Respondent.


)

ORDER DENYING MOTION TO DISMISS AND SCHEDULING A PREHEARING CONFERENCE

On September 30, 2004, MCImetro Access Transmission Services, LLC, Brooks Fiber Communications of Missouri, Inc., and Intermedia Communications, Inc., collectively referred to as MCI,
 filed a complaint against CenturyTel of Missouri, Inc.  That complaint alleges that CenturyTel has acted unlawfully by failing and refusing to process MCI’s orders for additional interconnection arrangements pursuant to its interconnection agreements with MCI and the Commission’s orders relating to those interconnection agreements.  In particular, MCI alleges that CenturyTel has violated Sections 392.200.1 & .6, RSMo (Supp. 2003), 392.240.2 & 3, RSMo 2000, as well as Section 251(b) & (c)(2) of the Federal Telecommunications Act and 47 CFR 51.203, 51.305 and 51.321.  

On November 4, CenturyTel filed its answer and asserted several affirmative defenses.  CenturyTel also filed a motion to dismiss, asserting that MCI’s complaint failed to state a claim upon which relief may be granted and asking the Commission to dismiss the complaint, as permitted by Commission Rule 4 CSR 240-2.070(6).  MCI filed a response to CenturyTel’s motion to dismiss on November 15.  

CenturyTel’s motion to dismiss alleges that MCI’s complaint fails to state a claim upon which relief may be granted.  In particular, CenturyTel alleges that the interconnection agreements that MCI asks the Commission to enforce do not apply to the service arrangements that MCI has requested of CenturyTel.  CenturyTel alleges that MCI is trying to use local service arrangements to provide service to customers outside of CenturyTel’s service area, and that it has no obligation under applicable law to make such arrangements.  Furthermore, CenturyTel argues that MCI’s complaints about CenturyTel’s obligation to provide local number portability are without merit because MCI is allegedly seeking location portability, which CenturyTel contends it is not obligated to provide.  Finally, CenturyTel argues that MCI has failed to exhaust the remedies afforded to it under the dispute resolution provisions contained in the applicable interconnection agreements.

In considering a motion to dismiss for failure to state a claim upon which relief can be granted, the standard for review has been clearly established by Missouri’s courts as follows: 

A motion to dismiss for failure to state a cause of action is solely a test of the adequacy of the plaintiff’s petition.  It assumes that all of plaintiff’s averments are true, and liberally grants to plaintiff all reasonable inferences therefrom.  No attempt is made to weigh any facts alleged as to whether they are credible or persuasive.  Instead, the petition is reviewed in an almost academic manner to determine if the facts alleged meet the elements of a recognized cause of action, or of a cause that might be adopted in that case.
 

If the allegations in MCI’s complaint are accepted as true, as they must be for purposes of considering the motion to dismiss, it is apparent that MCI has stated a cause upon which the Commission can grant relief.  MCI has alleged numerous violations of applicable statutes, regulations, and various interconnection agreements.  The Commission has the authority to remedy those violations through the complaint process.  CenturyTel’s motion to dismiss disputes the truth of MCI’s allegations but, as MCI states in its response, those disputes cannot be resolved simply on the pleadings, but rather the Commission must consider the evidence and arguments of the parties.    

The Commission finds that MCI’s complaint does state a cause upon which the Commission can grant relief.  On that basis, CenturyTel’s motion to dismiss will be denied.

In order to begin moving this complaint toward resolution, the Commission will schedule a prehearing conference at which the parties will be expected to develop a procedural schedule. 

IT IS THEREFORE ORDERED:

1. That CenturyTel of Missouri, LLC’s Motion to Dismiss is denied.

2. That a prehearing conference will be held on December 6, 2004, beginning at 10:00 a.m., in Room 305 of the Governor Office Building, 200 Madison Street, Jefferson City, Missouri.  This conference will be held in a building that meets accessibility standards required by the Americans with Disabilities Act.  If you need additional accommodations to participate in this conference, please call the Public Service Commission’s Hotline at 1-800-392-4211 (voice) or Relay Missouri at 711 before the conference.

3. That this order shall become effective on November 23, 2004.







BY THE COMMISSION

Dale Hardy Roberts

Secretary/Chief Regulatory Law Judge

( S E A L )

Gaw, Ch., Murray, Clayton,

and Davis, CC., concur.

Appling, C., absent.

Woodruff, Senior Regulatory Law Judge

� A footnote in MCI’s response explains that since the petition was filed, MCImetro has been merged with Brooks Fiber, with MCImetro as the surviving company.  A similar merger of Intermedia into MCImetro has been proposed and is currently pending before the Commission in Case No. TM-2005-0129.  


� Eastwood v. North Central Missouri Drug Task Force, 15 S.W.3d 65, 67 (Mo. App. W.D. 2000).
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