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BEFORE THE MISSOURI PUBLIC SERVICE COMMISSION

2000043ce COr~MIn the Matter of Spectra Communications Group,

	

Case No . TT-

	

on
LLC PSC MO. No. 2 Facilities for Intrastate Access)

	

Tariff No. 200300034

MCI WORLDCOM COMMUNICATIONS, INC'S
SUBMITTAL OF ADDITIONAL INFORMATION PURSUANT TO

COMMISSION ORDER

FlCED`
AtIG28

Comes Now MCI WorldCom Communications, Inc . pursuant to the Commission's

August 21, 2002 Order Establishing Date for Filing and submits additional information regarding

the tariff issued by Spectra Communications Group, LLC as follows :

I .

	

Attached hereto as Exhibit I is a copy of the Order issued by the U.S Bankruptcy

Court in the WorldCom bankruptcy proceeding concerning the provision of adequate assurance

to other carriers who provide services to WorldCom companies . The Commission can expect

that such an order would issue in any telecommunications bankruptcy proceeding . The Order

makes clear that deposit provisions such as those proposed by Spectra are not justified by any

pending bankruptcy proceedings, because the court will act to protect Spectra and other carriers .

Further, the Order makes clear that the proposed tariffs would not supercede the jurisdiction of

the bankruptcy court while such proceedings are pending.

2 .

	

Attached hereto as Exhibit 2 is a copy of a pleading filed by a coalition of CLECs

in opposition to interstate deposit tariffs proposed by SBC which are similar to the Spectra tariff

proposal at issue in this case. These comments reflect the concerns of the CLEC industry about

the anti-competitive nature of such tariffs .
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WHEREFORE, MCI WorldCom Communications, Inc . requests the Commission to

consider this additional information, together with the Motion to Suspend previously filed herein,

and reject the proposed tariffs or suspend them for an additional period of time to allow hearings

thereon .
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A:TINAL UTILITY ORDER.DOC

Debtors.

ORDERPURSUANT TO SECTIONS 105(a) AND 366(b)
OF THE BANKRUPTCY CODE AUTHORIZING WORLDCOM TO
PROVIDE ADEQUATE ASSURANCE TO UTILITY COMPANIES

Upon the motion, dated July 21, 2002 (the "Motion"), ofWorldCom, Inc.

and certain ofits direct and indirect subsidiaries, as debtors and debtors in possession

(collectively, "WorldCorn" or the "Debtors"), for an order pursuant to sections 105(a)

and 366(b) of title 11, United States Code (the "Bankruptcy Code") establishing

procedures for determining that all utility companies and telecommunications vendors

(collectively, the "Utility Companies" and individually, "Utility Company") that provide

electricity, telephone, telecommunications, or similar services (the "Utility Services") to

the Debtors have been provided with adequate assurance of payment, all as more fully set

forth in the Motion ; and upon consideration ofthe supporting Affidavit of Susan Mayer

Pursuant to Local Bankruptcy Rule 1007-2, sworn to on the 21st day of July, 2002; and

upon the objections filed in connection with the Motion, and the record ofthe hearings

held before the Court ("the Hearings") ; and the Court having jurisdiction to consider the

Motion and the reliefrequested therein pursuant to 28 U.S.C . §§ 157 and 1334 and the

Standing Order ofReferral of Cases to Bankruptcy Court Judges ofthe District Court for

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEWYORK

x
In re

Chapter 11

WORLDCOM, INC., et al ., Case No. 02-13533 (AJG)

(Jointly Administered)



the Southern District ofNewYork, dated July 19, 1984 (Ward, Acting C.J .) ; and

consideration of the Motion and the relief requested therein being a core proceeding

pursuant to 28 U.S.C . § 157(b) ; andvenue being proper before this Court pursuant to 28

U.S.C . §§ 1408 and 1409 ; anddue andproper notice ofthe Motion having been provided,

and it appearing that no other or further notice need be provided; and the relief requested

in the Motion being in the best interests ofthe Debtors and their estates and creditors; and

the Court having reviewed the Motion and having heard the statements in support ofthe

relief requested therein at the Hearings; and the Court having detem-tined that the legal

and factual bases set forth in the Motion and at the Hearings establishjust cause for the

relief granted herein ; and upon all of the proceedings had before the Court and after due

deliberation and sufficient cause appearing therefor, it is

ORDERED that the Motion is granted as modified herein ; and it is further

ORDERED that pursuant to section 503(b)(1)(A) ofthe Bankruptcy Code,

any and all unpaid charges for postpetition services provided by the Utility Companies to

the Debtors constitute actual and necessary expenses ofpreserving WorldCom's estates;

in addition, with respect to those claims for the amounts incurred after August 14, 2002,

each Utility Company is hereby grunted an administrative expense priority claim and

such claim shall constitute a junior superprionty administrative claim in each ofthe

WorldCom estates and such claim shall be 'Tari passu" with one another and shall be

junior only (i) to the claims ofthe DIP Lenders (defined consistently with this Court's

Interim order authorizing WorldCom's postpettion financing) as a result ofthe Interim or

any final order, and (ii) to any intercompany junior liens and claims ofeach ofthe



WorldCom Debtors, and shall be senior to any other administrative claim unless

otherwise ordered by the Court; and it is further

ORDERED that the Debtors shall pay on a timely basis, in accordance

with applicable contracts and tariffs, all undisputed invoices with respect to postpetition

Utility Services rendered by the Utility Companies; and it is ftnther

ORDERED that WorldCom and the Utilities Companies shall negotiate in

good faith to establish an expedited dispute resolution procedure that includes an

arbitrator, mediator, or similar trier offact with respect to disputes involving postpetition

invoices in an amount not to exceed asum to be determined upon a recommendation

from the Debtors within fifteen (15) days after the entry ofthis order ("Debtors'

Recommendation") with an opportunity by the Utility Companies to object five (5) days

thereafter ("Utilities' Recommendations" and together with the Debtors'

Recommendation, the "Recommendations") ; provided, however, that unless the Court

orders otherwise, upon receiving the Recommendations the Court shall issue an order

without further hearing resolving any dispute concerning the Recommendations; and it is

further

ORDEREDthat, in the event ofapayment default for postpetition Utility

Services, a Utility Company may send notice by facsimile to WorldCom, with a copy to

counsel for WorldCom and the Creditors' Committee, and if payment ofthe undisputed

portion is not made by wire transfer or similar good federal funds within three (3)

business days thereafter, such Utility Companymay seek, (i) by order to show cause, an

order requiring immediate payment or such other relief as is appropriate, with objection

returnable not less than two (2) business days thereafter, or (ii) appropriate action under



any applicable tariff or regulation, provided, however, that such action is without

prejudice to the Debtors' right to seek injunctive relief from this Court; and it is further

ORDERED that, immediately upon the receipt by WorldCom of an

Enforcement Notice (as defined in this Court's interim order authorizing WorldCom's

postpetition financing (the "DIP")), WorldCom shall provide a copy of such notice to the

Utilities Companies by e-mail within two (2) business days following receipt of an

Enforcement Notice ; and it is further

ORDERED that WorldCom shall provide to each Utility Company that

has executed an appropriate confidentiality agreement, a weekly report setting forth (i)

WorldCom's unrestricted cash and (u) the availability under the DIP; and it is further

ORDERED that WorldCom and any requesting Utility Company shall

exchange contract information ofemployees with sufficient authority to deal with

disputes, if any, regarding postpetition payments ; and it is further

ORDERED that, in addition to any tights under section 366 of the

Bankruptcy Code, the Utility Companies shall have the right to petition for

reconsideration ofthis Order upon a material and adverse change with respect to,

including but not limited to, WorldCom's "administrative solvency," liquidity or other

financial condition, or with respect to the volume and/or types of service a Utility

Company is providing to the Debtors, and to seek an order requiring WorldCom, among

other things, to provide deposits or letters of credit, or prepay for future Utility Services ;

and it is further

ORDEREDthat WorldCom and the Utility Companies that are both

creditors to, and debtors of, WorldCom, shall negotiate in good faith to establish



procedures for the mutual setoff ofpayments for prepetition services (the "Prepetition

Procedures") and for the mutual setoff ofpayments for postpetition services (thte

"Postpetition Procedures") ; provided, however, that nothing herein shall be deemed to

grant any Utility Company the right to setoffpostpention amounts owing to WorldCom

against prepetition amounts such Utility Company is owed by WorldCom or to eliminate

the requirement of mutuality in order to assert a right of setoff providedfurther,

however, that, to the extent WorldCom and a Utility Company are unable to agree upon

either a Prepetition Procedures or a Postpetition Procedures, WorldCom or such Utility

Company may seek relieffrom this Court; and it is further

ORDERED that, to the extent temvnabon of services to WorldCom's

customers in necessary, WorldCom shall comply with all applicable regulatory

requirements, including, but not limited to, timely service ofnotices to customers

consistent with 47 U.S.C . § 214; and it is fitrther

ORDERED that WorldCom shall serve notice ofthis Order on the Utility

Companies identified on Exhibit A annexed to the Motion by first-class mad within five

(5) business days ofits entry; and it is fiuther

ORDERED that nothing herein shall prejudice WorldCom's or any Utility

Company's right to assert that such Utility Company is or is not a utility as contemplated

in section 366 of the Bankruptcy Code; and it is further



ORDERED that the reliefgranted herein shall not constitute an approval

or assumption of any agreement pursuant to section 365 of the Bankruptcy Code and, to

the extent WorldCom seeks to assume or assign any executory contract or unexpired

lease that may exist between WorldCom and a Utility Company, WorldCom shall comply

with the applicable provisions of the Bankruptcy Code ; provided, however, that nothing

herein shall be deemed to establish that any contract is or is not subject to section 365 of

the Bankruptcy Code .

Dated: NewYork, New York
August 14, 2002

s/Arthur J. Gonzalez
UNITED STATES BANKRUPTCY JUDGE
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PETITION TO REJECT
OR, ALTERNATIVELY,

TO SUSPEND AND INVESTIGATE

The Association for Local Telecommunication Services ("ALTS"), the Competitive

Telecommunications Association ("CompTer'), Grande Communications Networks, Inc ., lonex

Telecommunications, Inc., KMC Telecom Holdings, Inc ., NuVox, Inc ., Sage Telecom, Inc ., Talk

America Inc ., and XO Communications, Inc . (collectively, the "Petitioners"), by their attorneys

and pursuant to 47 C.F.R . § 1 .773, hereby petition the Federal Communications Commission (the

"Commission") to reject or, alternatively, to suspend and investigate the following : (1) the

revisions to Section 2.1 .6 and Section 2.5.2 of Tariff F.C .C . No. 73 filed by Southwestern Bell

EXHIBIT

9

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of )

Revisions by Southwestern Bell )
Telephone Company to Tariff )
F.C.C. No. 73, Transmittal No. 2906 )

Revisions by Ameritech Operating )
Companies to Tariff )
F.C.C. No. 2, Transmittal No. 1312 )

Revisions by Nevada Bell )
Telephone Company to Tariff )
F.C.C. No. 1, Transmittal No. 20 )

Revisions by Pacific Bell )
Telephone Company to Tariff )
F.C.C. No. 1, Transmittal No. 77 )

Revisions by Southern New England )
Telephone Companies to Tariff )
F.C.C. No. 39, Transmittal No. 772 )



Telephone Company ("SWBT") in Transmittal No. 2906 on August 2, 2002 with an effective

date of August 17, 2002; (2) the revisions to Section 2.1 .8 and Section 2.4.1 of Tariff F.C.C . No.

2 filed by Ameritech Operating Companies ("Ameritech") in Transmittal No. 1312 on August 2,

2002 with an effective date of August 17, 2002; (3) the revisions to Section 2.1.8 and Section

2.4 .1 of Tariff F.C.C . No. 1 filed by Nevada Bell Telephone Company ("NBTC") in Transmittal

No. 20 on August 2, 2002 with an effective date of August 17, 2002 ; (4) the revisions to Section

2.1 .8 and Section 2.4.1 of Tariff F.C.C . No. 1 filed by Pacific Bell Telephone Company

("PBTC") in Transmittal No. 77 on August 2, 2002 with an effective date of August 17, 2002;

and (5) the revisions to Section 2.3 and Section 2.8 .1 of Tariff F.C.C . No. 39 filed by Southern

New England Telephone Companies ("SNET") in Transmittal No. 772 on August 2, 2002 with

an effective date of August 17, 2002 (collectively, the "tariff revisions"). Each Petitioner is an

SBC1 customer under at least one ofthese tariffs, or has members who are SBC customers under

at least one ofthese tariffs, and therefore, has a direct interest in these tariff revisions.

I. INTRODUCTION

Like Iowa Telecommunications Services, Inc., BellSouth Telecommunications, Inc.

("BellSouth") and Verizon Telephone Companies ("Verizon"), SBC has proposed substantial

revisions to the provisions of the Companies' tariff's governing security deposits . Like Verizon,

SBC has also sought to modify the time frames in which refusals or discontinuances of service

occur. If permitted to be implemented, these tariff revisions wouldprovide SBC with the ability

to unilaterally impose new and arduous requirements on its interstate access customers -

including onerous deposits and prepayments - which could result in the shifting of millions of

dollars of scarce working capital from SBC's carrier customers to their direct competitor, SBC.

The five (5) above-listed entities, SWBT, Ameritech, NBTC, PBTC and SNET will be collectively referred
to as °SBC" or the "Companies" throughout the petition where applicable .

ncoV1;MMOPr19oa5s 5



In addition, if implemented, these tariff revisions would provide SBC with complete and

unfettered discretion to refuse to provision or disconnect service with little advance notice to the

carrier customer and with little if any opportunity for the customer to take remedial action .

SBC claims that these changes are necessary to protect the Companies from the eminent

risks and pitfalls resulting from "bad debt and the cash flow concerns of financially troubled

customers" now plaguing the telecommunications industry in the wake of WorldCom filing for

bankruptcy . Description and Justification ("D&J") at 1 . However, such vague references to

potential harms caused by the bankruptcy filing of one company and general fears of market

instability cannot serve as a reasonable basis for punishing an entire industry segment. Looking

beyond the vague references supplied by SBC, Petitioners discovered that SBC's recent ARMIS

reports filed with the Commission actually show that the dangers SBC claims to face are

severely overstated . Indeed, on approximately $18 billion in revenues, SBC reported $79 million

in bad debt or roughly .4% for the years 2000 and 2001 . Notably, even these figures are

overstated, as they include disputed amounts . Thus, it does not appear that the tariffs SBC seeks

to amend are a significant contributor to SBC's financial woes . By draining competitors' scarce

working capital, the revisions proposed by SBC actually would perpetuate and extend instability

among SBC's competitors and likely would compound rather than alleviate the undeniably slight

bad debt problem SBC has under these tariffs .

SBC's proposed tariff revisions, although in certain respects less offensive than those

proposed by BellSouth and Verizon, should be rejected because they are unjust and unreasonable

in violation of Section 201(b) and facially discriminatory in violation of 202(a) of the

Communications Act of 1934 (the "Act") . SBC simply has not provided reasonable, clear and

to as "SBC" or the "Companies" throughout the petition where applicable .

DCOtisc tmoerw0ase.s



explicit explanations in its DO to justify the proposed tariff revisions . SBC offers little if any

proof that its current tariff provisions do not provide adequate protection or that it has not

received adequate assurance (from the courts or in practice through its own heavy-handed

leveraging of its dominant position vis-i-vis its carrier customers) .2 Further, the tariff revisions

should be rejected because they are in certain respects vague and ambiguous in violation the

requirements in Section 61 .2(a) and Section 61 .54(j) of the Commission's rules. Finally, despite

efforts to pin the need for the revisions on the alleged instability in the telecommunications

industry and the potential loss of revenue resulting from WorldCom's bankruptcy, SBC has not

provided the "substantial cause" necessary to justify making these unilateral changes to material

terns and conditions oflong-term tariffed arrangements.

In addition to the compelling legal reasons for rejecting and suspending SBC's proposed

tariff revisions, there are compelling policy reasons for rejecting or suspending them . The harm

that could be done to SBC's competitors by allowing the revisions to go into effect easily could

be catastrophic and widespread . The tariff revisions' primary effect would be to drain SBC's

competitors' working capital while allowing SBC to strengthen its dominant market position by

insulating it from virtually all risk associated with the sale of its highly profitable special access

services. Indeed, the shift of capital contemplated by SBC's proposed tariffs is simply not

accounted for in the business plans of its remaining competitors, and the extent to which such a

capital shift could be supported by individual carriers at any point in the near future is highly

doubtful . There simply is no compelling policy reason why the Commission should allow SBC

to use regulation as a means of draining or eliminating its competitors and insulating itself from

virtually any business risk.

See, e.g., "SBC Takes Over Service to 13,000 Adelphia Business Customers," TR Daily, Aug. 8, 2002 .

DC01/EMMOE/190859.5



Petitioners note that the Pricing Policy Division of the Wireline Competition Bureau has

recently suspended two similar tariff revisions3 submitted by other incumbent local exchange

carvers ("ILECs") for five months in order to commence an investigation into the lawfulness of

the tariff revisions . 4

	

In both of these Suspension Orders, the Commission noted that the

petitioners in these cases `raise substantial questions regarding the lawfulness of . . . the tariff

revision that require further investigation."5 Those "substantial questions" are also raised by the

proposed SBC tariff revisions and, as such, SBC's proposals warrant, at a minimum, the same

outcome - the Commission should suspend and investigate SBC's tariff revisions for five

months, pending a thorough investigation into the lawfulness and anticompetitive effect of the

proposed revisions .

II .

	

THE TARIFF REVISIONS ARE UNLAWFUL AND SHOULD BE REJECTED

The tariff revisions proposed by SBC are unlawful, as they are unreasonable and unjust,

unreasonably discriminatory, vague and ambiguous, and substantially unjustified . The tariff

revisions, if implemented, would permit SBC to impose additional onerous obligations for

deposits/letters of credit6 as well accelerate the time fiame within which it could refuse or

a

6

Petitioners understand that Verizon recently elected to voluntarily defer its tariff revision effect date from
August 9, 2002 until August 23, 2002 .
See Iowa Telecommunications Services, Inc. TarifFCC No. (,Transmittal No . 22, DA 02-1732, rel. July
17, 2002 (Chief Pricing Policy Division) ("Iowa Telecommunications Suspension Order'); see also,
BelISouth Telecommunications, Inc. TarilfFCCNo. 1, Transmittal No . 657, DA 02-1886 (Chief, Pricing
Policy Division) ("BelISouth Suspension Order") (collectively, the "Suspension Orders') .
The Suspension Orders acknowledged that the petitioners in both cases raised substantial questions as to
whetherthe ILECs' proposed revisions are "unjust and unreasonable in violation of section 201(b) of the
Act," "whether the language ofthe revision is vague and ambiguous in violation ofsections 61 .2 and 61 .54
ofthe Commission's rules," and "whether [the ILECI has demonstrated substantial cause for a material
change by a dominant carrier in a provision ofa termplan." See Iowa Telecom Suspension Order at 2 ; see
also, BelISouth Suspension Order at 2.
See Section 2.5 .2, SWBT tariff; Section 2.4 .1 Ameritech tariff; 2.4 .1 NBTC tariff; Section 2.4 .1 PBTC
tariff and Section 2.8 .1 SNET tariff for security deposit provisions incorporating late payment histories and
credit worthiness criteria .

DCOItEMMOE/190858.5



discontinue service7 to its interstate access customers, many of whom depend on these services

as essential inputs to their own end user services they provide in direct competition with SBC.

These revisions would do nothing more than permit SBC to strengthen its near monopoly

position in the local market . SBC's assertion that the revisions to its tariffs are necessary to

"grant SBC some of the same protections available to other suppliers in dealing with credit

impaired customers" rings hollow . D&J at 2. Indeed, SBC fails to acknowledge that the

requirements it seeks to impose on its carrier customers through its FCC tariffs generally are not

available to other suppliers and, as a practical matter, they are generally not available to non-

dominant carriers . Non-dominant carriers operating without the shield ofprotection afforded by

a federal tariffand ILEC market power could not unilaterally amend service contracts to demand

or increase deposits, or shorten notice of discontinuance intervals .

	

Petitioners urge the

Commission to conclude that these additional obligations are facially unlawful and therefore

should be rejected.

A.

	

TheTariff Revisions Proposed by SBC Are Unjust, Unreasonable and
Discriminatory in Violation of both Sections 201(b) and 202(a) of the Act

As set forth below, SBC has failed to provide adequate justification as to why its

proposed tariff revisions are just and reasonable and do not discriminate unreasonably against

SBC's carrier customers. Accordingly, Petitioners urge the Commission to conclude that the

tariff revisions regarding deposits and prepayments as well as discontinuance of service are

facially unlawful in violation of Sections 201(b) s and 202(a)9 of the Act, or, in the alternative,

See Section 2.1 .6, SWBT tariff; Section 2.1 .8 Ameritech tariff; 2.1 .g NBTC tariff; Section 2.18 PBTC tariff
and Section 2.3 SNET tariff for discontinuance and refusal ofservice provisions .
Section 201(b) provides, in relevant part, that "all charges, practices, classifications, and regulations for and
in connection with such communication service, shall bejust and reasonable, and any such charge, practice,
classification, or regulation that is unjust or unreasonable is hereby declared to be unlawful ."
Section 202(a) provides that "it shall be unlawful for any common carrier to make any unjust or
unreasonable discrimination in charges, practices, classifications, regulations, facilities, or services for or in

DCOI/EMMOEJ190858.5



suspend and set for investigation SBC's proposed revisions so that their lawfulness and industry

destabilizing effect canbe evaluated more thoroughly.

1.

	

Billing Regulations: Deposits and Prepayments

History of Late Payments / Amount of Deposit. As proposed, SBC's tariff revisions

regarding both what constitutes a history of late payment and the amount SBC will request for

deposit do not exclude disputed amounts. ILEC billing systems typically generate enormous

amounts in monthly disputes, and SBC's billing systems are no exception to the rule. Moreover,

SBC and other ILECs do not seem to have figured out a reliable method for setting aside the

amounts in dispute from undisputed amounts due - nor have they devoted the resources needed

to effectively address chronic over-billing . Indeed, chronic misbilling is a lucrative revenue

generator for the ILECs. Their own dispute resolution processes - or lack thereof - further

allows the ILECs to profit handsomely from resource-strapped CLECs who are unable to devote

the necessary manpower to audit and dispute the numerous, voluminous and complex monthly

bills issued by the ILECs. The result of SBC's failure to distinguish disputed and undisputed

amounts is the unjust and unreasonable incorporation of disputed amounts in ILEC payment

records (making it seem as though the CLEC is taking too long to pay and overstating ILEC risk)

and in ILEC deposit requests (inflating the amount of billings upon which a deposit request is

based) . Indeed, even BellSouth submitted revised tariff language excluding disputed amounts

from payment history and amounts requested.10

10

connection with like communication service, directly or indirectly, by any means or device, or to make or
give any undue or unreasonable preference or advantage to any particular person, class of persons, or
locality, or to subject any particular person, class of persons, or locality to any undue or unreasonable
prejudice or disadvantage."
See BellSouth TariffF.C.C . No . 1 at Section 2.4 .1 (proposed effective date ofJuly 9, 2002) . In practice,
however, BellSouth has shown only limited ability to actually do this .

DCO1/EMMOE/190858.5



Credit Worthiness Standards - Investment Grade Securities. SBC's proposal to use

the subjective credit rating of "below investment grade"" of a carrier customer or its parent as a

triggering factor to require security deposits is unjust and unreasonable. There is no plausible

link, nor has SBC demonstrated any nexus between such ratings of the carrier or its parent and

the ability of the carrier to make payments to vendors . Furthermore, SBC's assertion that its

"[e)xperience over the past year has shown that carriers with no history of late payments, but

whose credit ratings have been reduced, quickly can succumb in the turmoil roiling the

telecommunications industry" does not provide reasonable justification and does not make the

requirement itself reasonable (indeed, it suggests that SBC is focused on using its deposit and

prepayment provisions as a weapon against its carrier customers - SBC makes no mention of

applying these provisions to other customers whose financial woes have been widely publicized) .

D&J at 1 . With posturing and generalizations, SBC simply is preying on the fears of regulators

by suggesting that what happened with WorldCom is indicative of the marketplace in general

and inevitably will happen to all carriers. The facts surrounding WorldCom's current financial

condition appear to be unique and isolated . Indeed, SBC provides no evidence to the contrary

and no specific evidence of a correlation between good payment records and investment grade

securities . Indeed, given the critical and end-user impacting nature of the services most CLECs

purchase from SBC and other ILECs, there is good reason to think that good payers will continue

to be good payers, regardless of the grade given to their securities .

u As defined by 17 C.F.R. § 239.13(b)(2), a non-convertible security is an investment grade security if, at the
time of sale, at least one nationally recognized statistical rating organization (as that term is used in Rule
15c3-1(c)(2)(vi)(F) under the Securities Exchange Act of 1934 (Sec. 240.15c3-1(c)(2)(vi)(F) ofthis
chapter)) has rated the security in one of its generic rating categories which signifies investment grade;
typically, the four highest rating categories (within which there may be sub-categories or gradations
indicating relative standing) signify investment grade.

DC01/EMMOE/190858.5



Credit Worthiness Standards - Review of Debt Securities. Similarly, it is unjust and

unreasonable for SBC to propose that it should be permitted to subject customers to security

deposits merely because a "nationally recognized credit rating organization" initiates a subjective

review of the customer's debt securities or that of its parent for possible downgrade to below

investment grade. As set forth above, SBC has failed to demonstrate any correlation between the

ratings of securities and the risk ofnon-payment. SBC further compounds the unreasonableness

of its revisions by introducing the subjectivity necessarily involved in initiating such a review as

a factor determinative of impaired credit worthiness.12 Notably, this trigger also is inconsistent

with SEC's "investment grade" criterion, because as defined by the Securities Exchange

Commission ("SEC"), only one nationally recognized statistical rating organization (as defined

in its rules) needs to rate the securities as "investment grade" for it to qualify under that agency's

definition of investment grade securities - a review or even a downgrade by one or several rating

organizations does not prevent compliance with the SEC's definition .

Credit Worthiness Standards - Customer Rating. It is unjust and unreasonable to

propose as a trigger for deposit or prepayment requirements for carriers without rated securities

various subjective ratings by Dun and Bradstreet ("D&B"). SBC has provided no evidence that a

"fair" composite credit score or "high risk" Paydex score have any correlation to a carrier's

payment history with SBC or that these measures provide any reliable indication of whether or

not a carrier will continue to pay SBC in the future. SBC also fails to demonstrate any

correlation between the D&B ratings and a rated carrier's ability to attract investment or generate

revenues that will enable it to make payments to SBC.

SBC, along with Verizon and BellSouth, currently are under such review and their own officials no doubt
believe such reviews are unwarranted See Moody's Cuts BellSouth Outlook; Eyes Other Bell Debt
Ratings," TR Doily, August 8, 2002 ; see also "BellSouth, SBC, Verizon Under'Close Study- Moody's,
New York Times, August 8, 2002,ft://www nvfmes cotdneuters/technology/tech-telecoms-moodys html
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Credit Worthiness Standards - Bankruptcy . It would be unjust and unreasonable to

allow SBC to use its FCC tariffs as a tool to assess a security deposit on or demand prepayments

from customers that have "commenced a voluntary receivership or bankruptcy proceeding". The

bankruptcy courts have both the mandate and authority to determine "adequate protection" 13 and

they must do so in light of the totality of the circumstances before them . Permitting SBC to

establish additional protections outside this process undermines the established bankruptcy code

and process by permitting SBC in effect to "double dip". Indeed, SBC makes clear that such

double dipping is precisely its intention . Specifically, SBC states that if it is prevented from

implementing these revisions, the impact on SBC will be to "put it at the back of the line, behind

other suppliers of equipment and services, and increasing the risk that it will not be paid for the

services ." D&J at 2. But, there is no evidence that SBC is or would be at "the back ofthe line".

Rather, SBC is likely to be toward the front of the line in terms of the assurances they get from

the courts (and also by way of their own heavy-handed exercise of their dominant/exclusive

provider position) . SBC deserves neither pity nor special treatment in addition to that already

provided by the bankruptcy courts . Simply put, the Commission should not be duped into

interfering with the jurisdiction of the bankruptcy courts or providing SBC with an opportunity

to double dip.

Million Dollar Threshold. By excluding customers with less than $1 million in monthly

access billings from the credit worthiness triggers for deposits, SBC appears to be shielding itself

from the uncomfortable proposition of having to ask its non-carrier customers for new or

increased deposits . Further, it proposes to put itself in the position ofdriving up its competitors'

u See 11 U.S.C . § 361 (explaining what constitutes "adequate protection" under Sections 362, 363 and 364 of
the Baolouptcy Code) .
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costs by encumbering scarce working capital. Such an arbitrary and self-serving distinction is

inherently unjust and unreasonable . Moreover, it is unreasonably discriminatory. If SBC is truly

interested in limiting the applicability of its credit worthiness triggers to only those customers

with volumes of billings significant enough to create substantial exposure for SBC, see D&.l at 2

(claiming that SBC has "sought to tailor its regulations governing deposits and other payments to

meet the extraordinary threat of non-payment posed by its largest customers"), a reasonable

threshold would have to be selected taking into account both the massive amount of revenue and

profits generated by SBC under these tariffs and the precise circumstances under which SBC

actually faces a heightened risk of nonpayment or undue exposure . For example, it may be

reasonable to establish that credit worthiness triggers should apply only to customers with more

than $10 million in undisputed amounts owed more than thirty days late . However, even this

proposal should be subject to an investigation to determine whether it more realistically reflects

both a significant amount of money and risk - while not unduly imposing unwarranted costs on

competitors (and end users) -under the particular tariffs at issue.

Two Month Deposit. SBC has revised its security deposit provisions so that it is easier

for it to impose a two month cash deposit requirement upon its carrier competitors without

demonstrating that such an amount is reasonable or necessary . The criteria listed under credit

worthiness include objective triggers that are themselves based on subjective measures or that

are otherwise intentionally overbroad. The triggers provide virtually no restraints on SBC's

ability to impose a two month deposit on most of its competitors. Moreover, given that special

access is billed in advance, it hardly seems reasonable that a two month deposit requirement

should be imposed- which effectively could tie up a competitor's capital in an amount equal to a

full quarter's worth of billings . Furthermore, by allowing some carrier customers to qualify for
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only a one month security deposit instead of two months, SBC's own proposal reinforces the

notion that two months is more than what is necessary to protect SBC from any risks it might

incur with its special access customers . In short, SBC's proposal to require deposits based on

two months ofbillings for services billed in advance is unjust andunreasonable .

Interest on Payments. It is unreasonable for SBC to propose to attempt to reduce the

rate of interest it pays on deposits to a rate equal to that of a one-year Treasury Bill, which for

the week of August 7, 2002 is approximately 1 .820% per annum. 14 That rate comes nowhere

close to the rate most CLECs will have pay to strand their scarce capital with SBC in a deposit or

prepayment. Instead, interest on deposits and prepayments held by SBC should be paid at a rate

at least equal to the interest rate SBC subjects its carrier customers to for late payments. By way

of example, in SWBT's current Tariff F.C.C . No. 73, past due charges are levied at the lesser of

"either the highest interest rate which may be levied by law for commercial transactions" or

".0005% per day" or approximately 18% per annum. 15 If SBC does not impose the same rate

which it charges for late payments, then the interest rate should be, at a minimum, at least 12%,

as available under BellSouth's F.C.C . Tariff and some of Verizon's F.C.C . Tariffs, and not based

on the rate of one-year Treasury Bills . Given the high cost of capital for carrier customers today,

12% certainly is amore reasonable rate than that proposed by SBC.

Lack of Dispute Resolution Provisions It is unreasonable to permit SBC to impose

deposit and prepayment requirements on its carrier customers without also providing its

customers with an opportunity to challenge the imposition of the deposit or prepayment

requirement. Experience has shown that SBC's billing systems are prone to chronic errors, and

dispute resolution options, ifany, are inadequate. As a result, there undoubtedly will be disputes

u See http://www .bankrate.convbmi/ratchm.asp.
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regarding what constitutes a "failure to pay two monthly bills by the bill due date within a twelve

month period of time." Moreover, it is evitable that disputes will arise from SBC's application

of any of the five (5) credit worthiness criteria (if any are accepted) as the impetus for requiring

security deposits on its carrier customers. SBC's customers must be permitted to challenge the

blanket application of any one of the overly broad factors andboth SBC and its customers should

be entitled to resolve these disputes in an efficient and cost effective manner.16 Accordingly,

alternative dispute resolution provisions should be included so as to avoid costly and lengthy

litigation over such proposals (as well as to avoid strong-among by SBC while such a dispute is

pending) .

Prepayments / Accelerated Payments. While Petitioners commend SBC for allowing

its carver customers to invoke an alternative option to stranding scarce capital in a deposit,

Petitioners believe that an accelerated payment option would be a better alternative than

prepayment .

	

An accelerated payment option would provide carrier customers with a way to

satisfy SBC's demand for some form of financial guarantee, thus reducing SBC's perceived

risks, while avoiding the impact of a capital stranding deposit requirement.

	

Furthermore,

accelerated payments are easier to administer than advance payments, reducing the need for true-

ups. As currently drafted in the proposed tariff revisions, the prepayment option is little more

than a recurring deposit. In addition, SBC's proposed refusal to pay interest on amounts prepaid

that are in excess of actual amounts due for services rendered is unreasonable . If any alternative

payment proposal should be adopted, it must remain an option for the customer to decide upon

(it may be too administratively burdensome for some carriers) and it should be accelerated rather

15

16
SWBT TariffF.C.C. No . 73, effective May 1, 1997, Section 2.5 .3(A)(1)-(2) .
In fact, even BellSouth agreed to include an alternative dispute resolution option in its tariff revisions
(although its refusal to share the costs of such proceedings is unreasonable).
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than advanced payment in intervals of fifteen (15) or twenty-one (21) days with additional time

built to allow the customer to initiate disputes on amounts billed. Although accelerated payment

would require both SBC and its customers to modify their internal processes, it seems that SBC

is capable and willing, as it already has proposed a21 day interval for prepayments.17

2.

	

Discontinuance of Service

SBC's proposal to unilaterally reduce the amount of notice due customers prior to

discontinuance or refusal of service from thirty days to fifteen days - or ten days (for some

customers) - is patently unjust and unreasonable . Fifteen or as few as ten days do not provide

sufficient time for a customer to cure any defects, or to attempt to reconcile any discrepancies

over billings, payments and disputes, or address disputes over any other part ofwhat typically is

a contentious and multi-faceted relationship between the companies . Even more critically,

however, SBC's proposed changes threaten substantial harms to CLEC customers who then

would face their own disconnection and service outages with little notice." Further, SBC's

reduced intervals give its carrier customers absolutely no chance of complying with federal and

state notice requirements for the disconnection of services to end user customers . It would be

patently unreasonable for the Commission to allow SBC to in effect push its competitors into

violations of federal and state rules, while making end user customers the victims of this

anticompetitive gambit.

n

Is

See, SWBT Tariff Section 2.5.2(B) ; Ameritech Tariff Section 2.4.1(B) ; NBTC Tariff Section 2.4 .1(B);
PBTC Tariff Section 2.4.1(B); SNET Tariff Section 2.8.1(B) .
The ILECs' claim that CLECs easily could switch to an alternative provider is a claim utterly divorced
from reality. Although the Commission satisfied itself that counting collocations was all that was
necessary to grant the ILECs special access pricing flexibility, collocations - no matter howmany - do not
indicate the presence ofcompetitive alternatives on routes where ILEC special access services would need
to be replaced. Ifsuch an ill-conceived proxy were adopted in this context, the Commission inevitably
would find itself presiding over myriad service disruptions and consumer backlash certain to generate an
inquisition from Capitol Hill .
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B.

	

Tariff Revisions Proposed by SBC Are Vague and Ambiguous, in Violation
ofboth Sections 61.2(a) and 61.540) of the Commission's Rules

The Petitioners further urge the Commission to conclude that the proposed tariffrevisions

and the explanations provided by SBC in its D&J fail to meet the standards of clarity required

under both Section 61 .2(a) 19 and Section 61 .540)2° ofthe Commission's rules .

1 .

	

History of Late Payments

Although Petitioners welcome SBC's effort to define what constitutes a history of late

payment, the result produced is impermissibly vague and ambiguous . Most notably, SBC's

proposal provides no clarity on whether refusal to pay disputed amounts will be considered a

failure to pay. As explained above, failure to exclude disputed amounts would be unjust and

unreasonable. Although SBC includes a provision indicating that a customer's refusal to pay

disputed amounts will not serve as the basis for refusal or disconnection of services (at least until

SBC unilaterally renders judgment on the dispute), it proposes no similar provision that would

similarly limit its ability to demand deposits or prepayments based on a customer's refusal to pay

disputed amounts.

2.

	

Impaired Credit Worthiness Triggers

The concept of "impaired credit worthiness" proposed by SBC as a new criterion

enabling it to extract huge deposits, prepayments and accelerated payments from its competitors

also is unduly vague and ambiguous . SBC's identification of ostensibly "objective" trigger; do

little to lend clarity to this criteria, as they bear little if any relationship to a customer's ability to

19

20

Section 61.2(a) states "in order to remove all doubt as to their proper application, all tariff publications
must contain clear and explicit explanatory statements regarding the rates and regulations." 47 C.F.R. §
61.2(a).
Section 61.540) requires, in relevantpart that ". . . regulations, exceptions, and conditions which govern the
tariffmust by stated clearly and definitely . All general rules, regulations, exceptions or conditions which in
any way affect the rates named in the tariffmustbe specified."
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pay SBC and are clearly designed to be so overbroad that few if any of SBC's competitors could

hope to escape their triggering in the near term.

C.

	

SBC's Proposed TariffRevisions Violate the "Substantial Cause" Test

It is established Commission precedent that a telecommunications carrier, such as SBC,

maynotmake unilateral and material revisions to a tariffed long-term service arrangement unless

it first demonstrates "substantial cause" for the revisions xl Under this doctrine, the Commission

will closely scrutinize the reasons given by the carrier for the revisions, as well as the burden

imposed on the customer, and then determine based on all relevant circumstances whether the

carrier has demonstrated "substantial cause" for modifying the long-term tariffs .

SBC's tariff revisions, as drafted, would appear to apply to customers' long-term access

service arrangements, as well as other services ordered under the tariffs. SBC's assertion that the

tariff revisions relating to security deposits and refusal/discontinuance of service are not part of

the long-term arrangements simply because "none of the plans [listed as "long-term service

tariffs"] incorporate the general terms and conditions of the tariff" falls flat . D&7 at 13 . SBC

essentially is arguing that general terms and conditions will not be applicable unless specifically

incorporated in subsequent provisions of the tariff. This position is contrary to the manner in

which the tariff language is applied in practice (where general terms and conditions apply to all

services offered in addition to any service-specific terms or conditions). For example, if SBC

were to terminate any of the listed long-term service tariff arrangements due to failure to comply

with the proposed revisions, certainly the termination procedures andtime frames set forth in the

tariff revisions would be triggered . Contrary to SBC's assertion that term plans are intended to

provide stability only for rates, when a customer signs up for a term plan, it expects stability

21 See e.g., RCA American Communications, Inc. Memorandum, Opinion and Order, 84 FCC 2d 353, 358
(1980) ; id., 86 FCC 2d 1197, 1201(1981), id., 94 FCC 2d 1338, 1340 (1983),1d, 2 FCCRcd2363 (1987).
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among all materials terms and conditions, not just the rates, as the quid pro quo for its agreement

to purchase service for a specific term and to pay penalties for early termination . The deposit

and discontinuance of service provisions are undeniably material terns of the long-term

interstate access arrangements . Indeed, the onerous deposit and prepayment provisions proposed

by SBC will effectively drive higher the price paid by its competitors for SBC's tariffed long-

term service arrangements . Thus, the instant tariff revisions clearly invoke the "substantial

cause" doctrine.

D.

	

TheTariff Revisions Proposed by SBC Violate FCC and State Laws
Regarding Discontinuance of Service

SBC has sought Commission approval to shorten the notice period for refusal or

discontinuance of service from thirty days to ten or fifteen days, without providing a legitimate

legal or policy justification.

	

This requested change not only threatens substantial harms to

Petitioners by permitting SBC to, on its own volition, refuse or discontinue service to carrier

customers who, in turn, are providing service directly to end user customers, but it is also facially

unlawful, as it is in direct conflict with the Commission's own established principles and

timelines regarding discontinuance of service .

Under the Commission's discontinuance of service rules, ZZ non-dominant carriers are

only permitted to discontinue service on the thirty-first day after notice has been provided;

dominant carriers, such as SBC, can only do so after the sixtieth day post notice . Indeed,

Chairman Powell in his written statements to the Senate Committee on Commerce, Science and

Transportation recently emphasized that the thirty day grace period from notice to actual

discontinuance of service is a "minimum period required by our Rules and that the Commission

u 47 C.F.R. § 63 .71 .
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may extend this period should the public interest warrant such an extension."23 SBC does not

have the authority to modify the Commission's rules with its tariff revisions. To permit SBC to

effectively force violations ofthe thirty day minimum period would cause tremendous harm both

to its competitors and to consumers whose service could easily be disrupted."

Further, the proposed shortening of the notice period also directly violates many, if not

most, state laws concerning discontinuance of service . Most states, following the lead of the

Commission, have implemented thirty day notice periods for discontinuing customer service.

Several states have a sixty day requirement. The proposed ten or fifteen day time period that

SBC alleges is necessary to protect it from the risks associated with its provisioning of highly

profitable access services would force carrier customers to violate state requirements, as

termination by SBC would give them no chance to comply with the state-specific time frames .

Clearly, SBC should not be able to effectively upend state law with a federal tariff filing .

III .

	

THE TARIFF REVISIONS ARE PROFOUNDLY ANTICOMPETITIVE

SBC's filing is devoid of concrete evidence as to how alleged instabilities in the

telecommunications industry have impacted SBC's financial condition resulting from the

provision of services under the tariffs SBC seeks to revise . Nor does it explain why the existing

tariff provisions would not suffice, ifdiligently applied, as a method of protecting SBC from the

impacts of the alleged instability. Rather, by attempting to justifying the tariff revisions based

almost exclusively on the alleged $300 million owed to SBC by WorldCom, SBC is doing

nothing more than using generalized fears of industry instability (exacerbated by the WorldCom

bankruptcy) as a means to drain its competitors of scarce working capital while insulating itself

from virtually all risk. D&J at 8 . In effect, SBC seeks to use its tariff revisions to extend its

See PowellJuly 30. 2002, Statement to Senate Committee on Commerce, Science and Transportation at 4 .
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already significant competitive advantage and punish an entire industry segment for the

"problems" it believes have been created by WorldCom's bankruptcy and accounting

improprieties.

While SBC asserts in its DO at 7 that the Companies, as parties to 53 bankruptcies,

"have lost hundreds of millions of dollars in unpaid debt" over the last two years as justification

as to why SBC may impose such clearly anticompetitive measures on its carrier customers, these

figures appear to be inconsistent with ARMIS reports filed with the Commission. For the years

2000 and 2001, SBC reported revenues of approximately eighteen billion dollars

($18,000,000,000) with uncollected debt accounting for approximately seventy-nine million

dollars ($79,000,000) or roughly .4%25. Notably, this figure includes disputed charge amounts,

so even these figures inflate $BC's alleged losses . This figure is so incredibly small that it is

without a doubt that the anticompetitive effect of $BC's proposed tariff revisions easily

outweighs the alleged need to further insulate SBC from the relatively minimal risks it faces .

Interestingly, for approximately the same time period,26 SBC was subject to

approximately four hundred million dollars ($400,000,000) in fines, 27 of which only

approximately sixty-three million ($63,000,000) were the result of violations of merger

conditions . 2s In 2002 alone, SBC has been subjected to or has pending against it, fines totaling

24

25

2s

20

za

See id. at 1 noting that "[p]rotecting consumers from service disruptions is our first and highest priority".
See Automated Report Management Information System ("ARMIS") report 43-04, available from the
FCC's Industry Analysis and Technology Division ofthe Wireline Competition Bureau at
http :l/gullfoss2.fcc.gov/cgi-bin/websgVprod/ccb/armisl/fomisloutput.hts.
Because the time period is in the ARMS reports and the payment offines schedule not directly sync up,
the figures are close comparisons.
See "RBOC Fines and Penalties - SBC, Pacific Bell, Ameritech," Voice For Choices,
htt~://www.voicesfoTchoices.com/1091/wtapper .i§p?PID--1091-42 (data used to calculate figures : January
2000 through July 2002).
See Notice ofSBC Voluntary Payments Pursuant to Merger Conditions, CC Docket No . 98-141 rel . Aug. 1,
2002 . Payment figures are for August 2000 through February 2002 . Since its payment in April 2002, SBC
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approximately six hundred million dollars ($600,000,000) . These figures are far more

substantial than those raised by SBC in its Petition . Yet, SBC appears to have proposed no

radical changes in its practice and pattern of noncompliance to address this financial threat.

Significantly, SBC has failed to provide any analysis regarding the effect its proposed

revisions will have on its carrier customers and, in turn, their customers. The undeniable

anticompetitive effect of SBC's tariff revisions is that they would permit SBC to extract

hundreds of millions of dollars in scarce and irreplaceable working capital from its competitors,

while upending fixed budgets and business plans in the process . Indeed, it is not unlikely that

many carriers simply do not have means to devote the amounts of capital to the deposits or

prepayments SBC seeks. Even if they did, the encumbrance of scarce working capital would

make it difficult, if not impossible for many carriers to meet conditions and covenants of

preexisting financial arrangements . The hardship that SBC's proposed revisions would create

should not be underestimated .Z9 To permit SBC to demand deposits that could easily total in the

hundreds of millions of dollars would serve little other purpose than to allow SBC to

intentionally inflict harm on its competitors . The Commission cannot allow SBC to intentionally

inflict such harm on its competitors and must take all appropriate steps to ensure that competition

continues to take hold .

29

has made an additional three million ($3,000,000) in payments as a result ofviolations of the merger
conditions in January 2002 through May 2002 .
See Remarks ofSenator Fritz Hollings before the Senate Committee on Commerce, Science and
Technology, July 30, 2002 (characterizing the ILECs' current campaign re security deposits as just another
gimmick used to take down their competitors and extend their monopolies).
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IV. CONCLUSION

For the foregoing reasons, the Commission should reject the SBC tariff revisions as

unlawful or, alternatively, exercise its full authority to suspend and investigate those revisions .

Dated this 9"' day ofAugust, 2002.
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